
 

 

 

  

 

Financial Action Task Force  

Groupe d'action financière  
 

 

 

 

 

 

 
 
 
 
 

THIRD MUTUAL EVALUATION REPORT 
ANTI-MONEY LAUNDERING AND  

COMBATING THE FINANCING OF TERRORISM  
 

HONG KONG, CHINA 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

11 JULY 2008 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 

© 2008 FATF/OECD 
All rights reserved. No reproduction or translation of this publication 

may be made without prior written permission. Applications for such permission, 
for all or part of this publication, should be made to the 

FATF Secretariat, 2 rue André Pascal 75775 Paris Cedex 16, France 
Fax +33 1 44 30 61 37 or e-mail: Contact@fatf-gafi.org 

 

mailto:Contact@fatf-gafi.org


 

 

TABLE OF CONTENTS  
 

EXECUTIVE SUMMARY  IV  

BACKGROUND INFORMATION.............................................................................................................. IV  

LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES ................................................................ V 

PREVENTIVE MEASURES - FINANCIAL INSTITUTIONS ......................................................................... VI 

PREVENTIVE MEASURES ï DESIGNATED NON-FINANCIAL BUSINESSES AND PROFESSIONS .............. IX  

LEGAL PERSONS AND ARRANGEMENTS &  NON-PROFIT ORGANISATIONS ......................................... IX  

NATIONAL AND INTERNATIONAL CO-OPERATION ............................................................................... X 

RESOURCES AND STATISTICS .............................................................................................................. XI 

1. GENERAL  1 

1.1 GENERAL INFORMATION ON HONG KONG, CHINA  ....................................................................... 1 

1.2 GENERAL SITUATION OF MONEY LAUNDERING AND FINANCING OF TERRORISM ....................... 5 

1.3 OVERVIEW OF THE FINANCIAL SECTOR AND DNFBPS ................................................................. 7 

1.4 OVERVIEW OF COMMERCIAL LAWS AND MECHANISMS GOVERNING LEGAL PERSONS AND 

ARRANGEMENTS ......................................................................................................................... 13 

1.5 OVERVIEW OF STRATEGY TO PREVENT MONEY LAUNDERING AND TERRORIST FINANCING .... 14 

2. LEGAL SYSTEM AND REL ATED INSTITUTIONAL M EASURES 24 

2.1 CRIMINALISATION OF MONEY LAUNDERING (R.1 &  R.2) .......................................................... 24 

2.2 CRIMINALISATION OF TERRORIST FINANCING (SR II)  ................................................................ 32 

2.3 CONFISCATION, FREEZING AND SEIZING OF PROCEEDS OF CRIME (R.3) ..................................... 36 

2.4 FREEZING OF FUNDS USED FOR TERRORIST FINANCING (SR III)  ................................................. 45 

2.5 THE FINANCIAL INTELLIGENCE UNIT AND ITS FUNCTIONS (R.26) .............................................. 49 

2.6 LAW ENFORCEMENT, PROSECUTION AND OTHER COMPETENT AUTHORITIES ï THE FRAMEWORK 

FOR INVESTIGATION AND PROSECUTION OF OFFENCES AND FOR CONFISCATION AND FREEZING 

(R.27 &  28) ................................................................................................................................. 59 

2.7 CROSS-BORDER DECLARATION OR DISCLOSURE (SR IX)  ........................................................... 71 

3. PREVENTIVE MEASURES:  FINANCIAL INSTITUTIO NS 77 

3.1 RISK OF MONEY LAUNDERING OR TERRORIST FINANCING .......................................................... 80 

3.2 CUSTOMER DUE DILIGENCE, INCLUDING ENHANCED OR REDUCED MEASURES (R.5 TO 8) ......... 81 

3.3 THIRD PARTIES AND INTRODUCED BUSINESS (R.9) .................................................................... 99 

3.4 FINANCIAL INSTITUTION SECRECY OR CONFIDENTIALITY (R.4) .............................................. 102 

3.5 RECORD KEEPING AND WIRE TRANSFER RULES (R.10 &  SR VII)  ............................................. 104 

3.6 MONITORING OF TRANSACTIONS AND RELATIONSHIPS (R.11 &  21) ........................................ 111 

3.7 SUSPICIOUS TRANSACTION REPORTS AND OTHER REPORTING (R.13-14, 19, 25 &  SR IV) ....... 114 

3.8 INTERNAL CONTROLS, COMPLIANCE, AUDIT AND FOREIGN BRANCHES (R.15 &  22) ................ 121 

3.9 SHELL BANKS (R.18) ................................................................................................................ 126 

3.10 THE SUPERVISORY AND OVERSIGHT SYSTEM: COMPETENT AUTHORITIES AND SROS.   ROLE, 

FUNCTIONS, DUTIES AND POWERS (INCLUDING SANCTIONS) (R.23, 29, 17 &  25) ................... 126 

3.11 MONEY OR VALUE TRANSFER SERVICES (SR VI)  ..................................................................... 144 

4. PREVENTIVE MEASURES ï DESIGNATED NON-FINANCIAL BUSINES SES AND 

PROFESSIONS 149 

4.1 CUSTOMER DUE DILIGENCE AND RECORD-KEEPING (R.12) ..................................................... 149 

4.2  MONITORING TRANSACTIONS AND OTHER ISSUES (R.16) ......................................................... 152 

4.3 REGULATION, SUPERVISION AND MONITORING (R.24, R.25) ................................................... 155 

4.4  OTHER NON-FINANCIAL BUSINESSES AND PROFESSIONS ï MODERN SECURE TRANSACTION 

TECHNIQUES (R.20) .................................................................................................................. 158 



ii  

5. LEGAL PERSONS AND ARRANGEMENTS & NON -PROFIT ORGANISATIONS  161 

5.1 LEGAL PERSONS ï ACCESS TO BENEFICIAL OWNERSHIP AND CONTROL INFORMATION (R.33)

 .................................................................................................................................................. 161 

5.2 LEGAL ARRANGEMENTS ï ACCESS TO BENEFICIAL OWNERSHIP AND CONTROL INFORMATION 

(R.34) ........................................................................................................................................ 165 

5.3 NON-PROFIT ORGANISATIONS (SR VIII)  ................................................................................... 167 

6. NATIONAL AND INTERNA TIONAL CO -OPERATION  178 

6.1 NATIONAL CO-OPERATION AND CO-ORDINATION (R.31 AND R.32) ......................................... 178 

6.2 THE CONVENTIONS AND UN SPECIAL RESOLUTIONS (R.35 &  SR I) ........................................ 182 

6.3 MUTUAL LEGAL ASSISTANCE (R.36-38, SR V) ........................................................................ 185 

6.4 EXTRADITION (R.37, 39, SR V) ................................................................................................ 197 

6.5 OTHER FORMS OF INTERNATIONAL CO-OPERATION (R.40 &  SR V) ......................................... 203 

7. OTHER ISSUES 212 

7.1 RESOURCES AND STATISTICS (R.30 &  R.32) ............................................................................. 212 

7.2 OTHER RELEVANT AML/CFT MEASURES OR ISSUES ................................................................ 212 

7.3 GENERAL FRAMEWORK FOR AML/CFT SYSTEM (SEE ALSO S.1.1) ........................................... 212 

TABLES 213 

TABLE 1: RATINGS OF COMPLIANCE WITH FATF RECOMMENDATIONS .......................................... 213 

TABLE 2: RECOMMENDED ACTION PLAN TO IMPROVE THE AML/CFT SYSTEM............................. 223 

TABLE 3: AUTHORITIESô RESPONSE TO THE EVALUATION  .............................................................. 229 

ANNEXES 230 

ANNEX 1: ABBREVIATIONS ............................................................................................................ 230 

ANNEX 2: ALL BODIES MET DURING THE ON-SITE VISIT .............................................................. 236 

ANNEX 3: PROVISIONS OF KEY LAWS, REGULATIONS AND OTHER MEASURES ............................ 237 

ANNEX 4: ALL LAWS, REGULATIONS AND OTHER MATERIAL RECEIVED ..................................... 353 

ANNEX 5: ADDITIONAL CHARTS, TABLES AND CASE STUDIES ..................................................... 357 

 

 

 



iii  

PREFACE 

Information and Methodology Used for the Evaluation of Hong Kong, China 

 

1. The evaluation of the anti-money laundering (AML) and combating the financing of terrorism 

(CFT) regime of Hong Kong, China (hereinafter óHong Kongô)
1

 was based on the Forty 

Recommendations 2003 and the Nine Special Recommendations on Terrorist Financing 2001 of the 

Financial Action Task Force (FATF), and was prepared using the Methodology for Assessing 

Compliance with the FATF 40 Recommendations and the FATF 9 Special Recommendations, 

27 February 2004 (updated as of February 2007)
2
. As Hong Kong is a member of both the FATF and 

the Asia/Pacific Group on Money Laundering (APG), this evaluation was conducted jointly by both 

bodies. The evaluation was based on the laws, regulations and other materials supplied by Hong 

Kong, and information obtained by the evaluation team during its on-site visit to Hong Kong from 12 

to 23 November 2007 inclusive, and subsequently. During the on-site visit the evaluation team met 

with officials and representatives of all relevant Hong Kong government agencies and the private 

sector. A list of the bodies met is set out in Annex 2 to this mutual evaluation report. 

 

2. The evaluation was conducted by an assessment team, which consisted of members of the APG 

Secretariat, the FATF Secretariat and FATF experts in criminal law, law enforcement and regulatory 

issues: Mr. Eliot Kennedy of the APG Secretariat; Mr. John Carlson and Ms. Rachelle Boyle of the 

FATF Secretariat; Mr. Garry Nichols, Financial Transactions Reports and Analysis Centre, Canada, 

law enforcement expert; Mr. Gregor Allan, Ministry of Justice, New Zealand, legal expert; Mr. 

Richard Chalmers, Financial Services Authority, United Kingdom, financial expert; and, Mr. Jeremy 

Lee Eng Huat, Bank Negara Malaysia, Malaysia, financial expert. The experts reviewed the 

institutional framework, the relevant AML/CFT laws, regulations, guidelines and other requirements, 

and the regulatory and other systems in place to deter money laundering (ML) and terrorist financing 

(TF) through financial institutions and designated non-financial businesses and professions (DNFBPs), 

as well as examining the capacity, implementation and effectiveness of all these systems.     

 

3. This report provides a summary of the AML/CFT measures in place in Hong Kong as at the 

date of the on-site visit or immediately thereafter.  It describes and analyses those measures, sets out 

Hong Kongôs levels of compliance with the FATF 40+9 Recommendations (see Table 1), and 

provides recommendations on how certain aspects of the system could be strengthened (see Table 2).    

                                                      
1
  All references to country apply equally to territories or jurisdictions. 

2
 As updated in June 2006. 
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EXECUTIVE SUMMARY  

 

Background Information  

 

1. This report provides a summary of the anti-money laundering (AML) and combating the 

financing of terrorism (CFT) measures in place in Hong Kong, China (hereinafter Hong Kong) at 

November 2007 (the date of the on-site visit) and immediately thereafter. It describes and analyses 

those measures and provides recommendations on how certain aspects of the system could be 

strengthened. It also sets out Hong Kongôs level of compliance with the Financial Action Task Force 

(FATF) 40+9 Recommendations (see attached table Ratings of Compliance with the FATF 

Recommendations).  

 

2. Hong Kong is a special administrative region of the Peopleôs Republic of China (PRC). 

According to the design of the Basic Law, which is Hong Kongôs constitutional document, the 

political structure is basically an executive-led system headed by a Chief Executive. Hong Kong also 

has a Legislative Council, the powers and functions of which include enacting, amending and 

repealing laws in accordance with the provisions of the Basic Law and legal procedures.  It is a 

common law legal system and the independence of the judiciary is enshrined in the Basic Law. Hong 

Kong is an international financial centre with over 200 banking institutions and vibrant insurance and 

securities sectors. Authorities are not able at this time to determine the volume of money laundered in 

or through Hong Kong. The laundering of drug proceeds has declined in recent years and is 

increasingly derived from trafficking for domestic use. The primary domestic sources of laundered 

funds in Hong Kong are illegal gambling, fraud and financial crime, loan sharking and vice. The 

availability of corporate services and the relative ease with which shell companies can be purchased 

contribute to the risk of Hong Kong being used for structuring of the proceeds of financial crime, 

corruption, tax evasion and smuggling. Investigations have found no evidence of terrorist funds 

moving through Hong Kong. 

 

3. Hong Kong has a good legal structure to combat money laundering (ML) and terrorist financing 

(TF). The ML offence, established in 1989 and expanded in 1994, is broad and almost fully meets the 

FATF requirements. It is well prosecuted with a satisfactory conviction rate. The terrorist financing 

offence in the United Nations (Anti-Terrorism Measures) Ordinance is less expansive as it does not 

cover provision/collection for an individual terrorist or terrorist organisation.  In addition, the offence 

applies to ófundsô but not non-financial assets and does not extend to terrorism directed towards 

international organisations. Terrorist funds have not been detected in Hong Kong and there have been 

no prosecutions for TF. While Hong Kong has a workable and fairly comprehensive criminal 

confiscation regime, these measures are not available in all cases, do not extend to all predicate 

offences and the number of confiscations is relatively low. While legislative provisions have been 

enacted for confiscation of the proceeds of TF, these provisions are not yet in force. Hong Kongôs 

financial intelligence unit is effective and is the focal point for Hong Kongôs law enforcement efforts 

to combat ML and TF. It and other competent authorities have been designated responsibility for 

investigation and prosecution of ML and TF offences. Measures for domestic and international co-

operation are generally effective.   

 

4. The preventive system addresses customer identification and other AML/CFT obligations and 

applies to a range of financial institutions and some designated non-financial businesses and 

professions (DNFBPs) as defined by the FATF.  There are relatively limited requirements in place for 
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remittance agents, money changers, money lenders (including those financial factoring businesses 

which are not óauthorised institutionsô, i.e. banking institutions), credit unions, the post office and 

financial leasing companies
3
. A number of the AML/CFT obligations exist only in mandatory 

guidelines issued by the regulatory authorities which are generally comprehensive and constitute other 

enforceable means. The preventive system for some non-core financial institutions does not 

incorporate adequate customer due diligence (CDD) requirements with respect to politically exposed 

persons. While the volume of suspicious transaction reports (STRs) has increased in recent years, the 

submission of STRs by DNFBPs could be improved. Sound requirements as to internal controls and 

compliance functions are in place for core financial institutions (banking, securities and insurance). 

Supervision is effective for the banking, insurance and securities sectors, but weak or non-existent for 

many types of DNFBPs. The range of sanctions available for AML/CFT breaches is broad for core 

financial institutions other than insurance and is appropriately employed by the supervisory 

authorities.    

 

Legal System and Related Institutional Measures 

 

5. The offence of ML related to drug trafficking was enacted in 1989 under the Drug Trafficking 

(Recovery of Proceeds) Ordinance and its application broadened by a complementary ML offence in 

the 1994 Organized and Serious Crimes Ordinance. The ML offence implements the elements of the 

Vienna and Palermo Conventions. Whilst predicate offences in Hong Kong generally cover a broad 

ambit of offences within each of the designated categories of offences, the range of environmental 

crimes that constitute predicate offences is limited. The offence of ML extends to any property that 

constitutes criminal proceeds, regardless of value, and a broad range of ancillary offences attaches to 

it. The ML offence applies to natural and legal persons, though there have not been any prosecutions 

of legal persons for ML. The ML offence is well prosecuted with a satisfactory conviction rate. The 

maximum penalties available for ML offences are appropriately high. The sentencing starting point 

for ómore seriousô cases sits at four to six yearsô imprisonment, in line with sentences passed for ómid-

tierô frauds.   

 

6. Terrorist financing was criminalised under the United Nations (Anti-Terrorism Measures) 

Ordinance (UNATMO) in 2002, however the offence is narrow in scope and certain key provisions of 

this ordinance are not yet in force. Certain provisions within the United Nations Sanctions 

(Afghanistan) Regulation (UNSAR) also make it an offence to make funds or other financial assets 

available to listed entities. The TF offence under UNATMO does not cover provision/collection for an 

individual terrorist or terrorist organisation and the offence under UNSAR extends only to those 

individuals and entities designated by the 1267 Committee. The TF provision does not apply where 

the terrorism is directed at an international organisation or where the financing is in the form of assets 

other than ófundsô. Its applicability is also subject to ócivil dissentô exceptions of potentially broad 

reach.  As noted above, Hong Kong has not, to date, brought any TF prosecutions. 

 

7. Hong Kong has a workable and fairly comprehensive criminal forfeiture regime. Restraint and 

confiscation provisions are limited in their availability as they can be used only for those indictable 

offences listed in the Organized and Serious Crimes Ordinance (OSCO) and restraint may only occur 

where the amount involved is over HKD 100 000 (USD 12 800). Some types of instrumentalities are 

subject to forfeiture. No provisions are in place for forfeiture of proceeds/instrumentalities of terrorist 

acts or TF
4
. Given the risk of money being laundered in Hong Kong (including proceeds of foreign 

predicate offences), the number of restraint orders is low. An enhanced focus on confiscation began in 

2007 to increase the numbers of restraint and confiscation applications sought and granted and to 

ensure that Hong Kong administers an effective regime for confiscation of the proceeds of ML and TF. 

                                                      
3
  Credit unions in Hong Kong are co-operative organisations in which the available deposit and lending  

mechanisms are limited.  Hongkong Post provides postal remittance services and acts as an agent for Western 

Union.  
4
  Provisions for forfeiture of proceeds/instrumentalities of terrorist acts or TF have been enacted but are 

not yet in force. 
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8. It is an offence to make funds available to entities in accordance with United Nations Security 

Council Resolution 1267. Hong Kong relies on an offence of ómaking availableô property to terrorists 

and has not implemented an express freezing provision to fully implement this UN Resolution with 

respect to assets already under the control of designated entities. Similarly, Hong Kong has not 

implemented the freezing obligations imposed by United Nations Security Council Resolution 1373. 

In addition, Hong Kong does not have a system for examining and giving effect to actions initiated 

under freezing mechanisms of other jurisdictions
5
. No terrorist assets have been frozen in Hong Kong 

pursuant to these UN Resolutions. 

 

9. The Joint Financial Intelligence Unit (JFIU) was established following the introduction of the 

Drug Trafficking (Recovery of Proceeds) Ordinance in 1989. The JFIU is a law enforcement unit 

housed within the Hong Kong Police Force (the Hong Kong Police) and staffed primarily by police 

officers, but also by Customs & Excise Department (C&ED) officers. It is Hong Kongôs centre for 

receiving and requesting, analysing and disseminating disclosures of STRs and other relevant 

information concerning suspected ML or TF activities. The JFIU has broad access to information and 

is able to seek additional information from reporting parties. It also has the full range of investigative 

powers granted to the Hong Kong Police and the C&ED. Information held by the JFIU is securely 

protected and disseminated only in accordance with the laws of Hong Kong. In 2006, the JFIU 

significantly enhanced its IT capacity for: online receipt of STRs; analysis of STRs; and, storage of 

information and intelligence contained in and developed from the STRs. Information is disseminated 

to domestic and international authorities when there are grounds to suspect ML or TF. The JFIU and 

the Narcotics Division of the Security Bureau provide outreach to financial institutions and DNFBPs 

to enhance awareness of STR reporting and other ML and TF compliance requirements and provides 

guidance regarding the manner of reporting. Overall, the action it has taken has been proactive and 

effective. In addition to its core functions, the JFIU has a mandate to register remittance agents and 

money changers (RAMCs).   

 

10. Hong Kong has designated authorities to investigate ML and TF offences and has equipped 

them with necessary powers. The primary investigative authorities are the Hong Kong Police, the 

C&ED and the Independent Commission Against Corruption. The Hong Kong Police is the primary 

enforcement authority for ML and TF investigations. All three of these agencies have permanent 

special investigative groups dedicated to investigations of ML and TF and are mandated to 

investigate, seize, freeze and confiscate the proceeds of crime. Hong Kong enforcement authorities 

have access to a range of special investigative techniques when conducting ML or TF investigations 

and may compel production, search and seizure of documents. Hong Kongôs Department of Justice 

provides legal advice to the government, conducts criminal prosecutions, manages asset recovery and 

is the focal point for mutual legal assistance.   

 

11. Hong Kong has not implemented a declaration or disclosure system to detect, seize or 

confiscate the physical cross-border transportation of currency or bearer negotiable instruments that 

are related to ML or TF. Law enforcement agencies can use their general powers to target travellers 

on an intelligence basis, though the number of ódisclosuresô received in this way is extremely small. 

 

Preventive Measures - Financial Institutions 

 

12. The Hong Kong government has taken measures to actively encourage development and use of 

modern and secure techniques for financial transactions which are less vulnerable to money 

laundering. It is general government policy not to stand in the way of the development of electronic 

money and to develop a regulatory framework which provides a sound and secure basis for the 

continuous development of electronic money.   

 

                                                      
5
  Provisions establishing a freezing mechanism to implement S/RES/1737(2001) and a mechanism to give 

effect to freezing mechanisms of other jurisdictions have been enacted but are not yet in force. 
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13. The application of Hong Kongôs AML/CFT measures to the financial system and to DNFBPs is 
not based on a risk assessment in the manner contemplated in the revised FATF Recommendations. 

Most financial activities are conducted by institutions that are authorised and supervised by the three 

primary regulatory authorities: the Hong Kong Monetary Authority (HKMA), the Securities and 

Futures Commission (SFC) and the Office of the Commissioner of Insurance (OCI). All three 

regulatory authorities issue mandatory guidance which is considered to be other enforceable means, as 

well as other non-binding guidance. The guidance issued to the banking, securities and insurance 

institutions covers a broad range of AML/CFT matters. Other types of institutions which also provide 

financial services are subject to relatively limited AML/CFT obligations and oversight, despite the 

absence of any formal assessment to justify their exclusion from AML/CFT obligations. These are: 

remittance agents, money changers, money lenders (including financial factoring businesses), credit 

unions, the post office and financial leasing businesses
6
.   

 

14. A number of important CDD requirements exist in the enforceable guidelines issued by the 

regulatory authorities rather than in law or regulation. Banking, securities and insurance entities must 

identify and verify the identity of customers, including any beneficial owners, before establishing a 

business relationship. Only basic CDD obligations are in place for money remitters and money 

exchange companies and there are no CDD obligations for money lenders, credit unions and financial 

leasing companies. The banking and insurance guidelines impose obligations on banking and 

insurance institutions to exercise enhanced due diligence with respect to politically exposed persons. 

These guidelines do not specify that senior management approval is required to continue a business 

relationship with a customer discovered to be a politically exposed person, though some other 

provisions in those guidelines can be considered to have a similar effect in practice.   

 

15. The scope of permissible reliance on third-party introductions within the banking and securities 

sectors is broad in terms of the type of introducer from whom the introduction may be accepted, and 

the country of origin of the introducer. In the banking and securities sectors, reliance may be placed 

on introducers who are not regulated for AML/CFT purposes. There are no financial institution 

secrecy provisions that inhibit the implementation of the FATF Recommendations within the 

regulated sectors. Access to and sharing of information is permitted under the respective ordinances 

that govern the banking, securities and insurance sectors. However, access to information for the non-

regulated sectors, including remittance agents, is limited in scope. 

 

16. General record-keeping requirements are embedded in law/regulation.  The mandatory 

guidelines issued by the regulatory authorities supplement this by requiring the banking, securities 

and insurance sectors to maintain all transaction records for at least six years, to facilitate the 

reconstruction of individual transactions and to make such records available to the regulatory 

authorities upon request. In the banking and insurance sectors, customer identification records, 

account files and business correspondence must be kept for more than six years. Record-keeping 

requirements for the remittance agents are incomplete and, as there is no regulator for that sector, the 

level of implementation of record-keeping requirements by this sector cannot be determined. 

Obligations imposed on financial institutions with respect to information which must be transmitted 

along with wire transfers are comprehensive. There are no requirements for remittance agents or the 

Hongkong Post to transmit full originator information in the message or form accompanying the wire 

transfer.   

 

17. Financial institutions are obliged to pay attention to complex unusual large transactions, or 

unusual patterns of transactions, which have no apparent or visible economic or lawful purpose. The 

existing guidance for banks requires them to maintain management information systems for 

identification of unusual transactions and to review the reports generated by these systems. However 

                                                      
6
  Insofar as money lenders, credit unions, the post office and financial leasing businesses are concerned, 

the impact of this on the ratings is minimal, in view of the relatively limited scale of the activities of these 

institutions. 
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it does not require banks to document their analyses of transactions that are regarded as unusual
7
. 

Hong Kong has a system for ensuring that financial institutions are advised of concerns about 

weaknesses in the AML/CFT systems of other countries or for ensuring that financial institutions are 

notified, where necessary, of the need to apply countermeasures. There are no requirements for 

remittance agents, money changers, money lenders, credit unions or financial leasing companies to 

pay attention to unusual transactions or to give special attention to business relationships and 

transactions with persons from or in countries which do not or insufficiently apply the FATF 

Recommendations. 

 

18. Hong Kong legislation provides clear and broad obligations for reporting suspicious 

transactions, with associated protection from civil or criminal liability when complying with the 

reporting obligation. Every legal and natural person in Hong Kong is obliged to report suspicious 

transactions and those who do report are protected from civil or criminal liability when complying 

with the reporting obligation. Financial institutions and their directors, officers and employees are 

prohibited from disclosing the fact that an STR has been submitted to the JFIU, but this prohibition 

does not apply in all cases where an STR is being considered but has not yet been submitted to the 

JFIU. The reporting obligation suffers from the limitations in the terrorist financing offence and from 

the incomplete coverage of one of the required types of predicate offences (environmental crimes). 

The JFIU actively provides guidance and feedback to the reporting entities, including statistics on the 

STRs received as well as information on the latest money laundering trends and typologies.   

 

19. Internal control procedures, compliance and independent audit functions, employee screening 

and training obligations are in place in the banking, securities and insurance sectors, but not for 

remittance agents, money changers and money lenders. The banking, securities and insurance 

guidelines require domestically-incorporated institutions to apply the Hong Kong AML/CFT 

standards to their overseas branches and subsidiaries. Where this is not possible because of local laws 

or other impediments, institutions are required to report the fact to their respective regulatory 

authorities. While there is no direct explicit prohibition against establishing or operating a shell bank, 

licensing requirements for banks would in practice exclude a bank or other institution with no 

physical address from gaining a licence to operate. Financial institutions are not required to satisfy 

themselves that a respondent financial institution in a foreign country does not permit its accounts to 

be used by shell banks. 

 

20. The HKMA and the SFC have a wide range of enforcement and sanction powers, though the 

sanctions available with respect to the insurance sector are limited in their scope and do not lend 

themselves readily to address the wide range of deficiencies that may be identified. In addition, the fit 

and proper test for insurance institutions applies to chief executives and managing directors but does 

not apply to other senior management.  The current supervision and sanction system for financial 

institutions does not apply to remittance agents, money lenders, money changers, credit unions, the 

post office and financial leasing companies. 

 

21. Since June 2000, all remittance agents and money changers have been required under OSCO to 

register with the JFIU within one month of commencing business. The authorities have been taking a 

robust line in dealing with the RAMC sector, pursuing investigations and prosecutions for 

unregistered activities and failure to keep records and actively engaging the industry in an outreach 

programme. That said, the provisions within OSCO that bring the remittance sector into the broader 

AML/CFT regime are quite basic in relation to the overall preventative measures, and do not provide 

for an oversight regime to access remitters' premises and to check compliance. 

 

                                                      
7
  This has been addressed in the revised guidance for banks which came into force on 16 May 2008 (after 

the period of time considered by this evaluation). 
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Preventive Measures ï Designated Non-Financial Businesses and Professions 

 

22. All categories of designated non-financial businesses and professions (DNFBPs) as defined by 

the FATF, except land-based casinos, are found in Hong Kong. In addition, although the operation of 

casinos is illegal within the jurisdiction, Hong Kong is the home port for several cruise ships offering 

cruises into international waters principally to provide casino operations. To date, only limited steps 

have been taken by the authorities to bring any of the categories of DNFBPs into the AML/CFT legal 

framework with respect to CDD and related obligations. However, a number of professional codes of 

ethics and standards have some relevance to AML/CFT measures. With the exception of the 

provisions governing estate agents, which have statutory backing, these are however only in the 

nature of guidance because they are not underpinned by an explicit and enforceable AML obligation.     

 

23. DNFBPs are subject to the same obligations for reporting suspicious transactions, with 

associated protection from civil or criminal liability when complying with the reporting obligation, as 

financial institutions. There is a very low level of reporting by some DNFBPs and complete lack of 

reporting from others. With the limited exception of the estate agency profession, there are no formal 

structures in place to monitor AML/CFT compliance within the DNFBP sectors. Some professional 

associations are however actively involved in raising awareness and encouraging appropriate practices 

to make their professions resistant to ML and TF. Hong Kong authorities have undertaken significant 

outreach to the DNFBP sectors to prepare them for eventual incorporation within the legal framework 

for AML/CFT. In addition, the authorities advise that they have considered applying a greater range 

of AML/CFT obligations to non-financial businesses and professions (other than DNFBPs) that are at 

risk of being misused for ML or TF. 

 

Legal Persons and Arrangements & Non-Profit Organisations 

 

24. Hong Kong adopts a four-pronged approach to prevent the unlawful use of legal persons and 

legal arrangements for ML and TF, namely: (a) central registration; (b) investigatory and other powers 

of law enforcement and financial regulatory authorities; (c) AML/CFT compliance monitoring of 

financial institutions; and (d) statutory disclosure obligations. These measures are not however 

adequate to ensure that there is sufficient, accurate and timely information held on the beneficial 

ownership and control of legal persons that can be obtained or accessed in a timely fashion by 

competent authorities. Information on the companies register pertains only to legal ownership/control 

(as opposed to beneficial ownership), is not verified and is not necessarily reliable. Corporate and 

nominee directors are permitted, which further obscures beneficial ownership and control information. 

Share warrants to bearer can also be issued in Hong Kong and some additional specific measures are 

required to ensure that they are not misused for money laundering
8
. 

 

25. As with many common law jurisdictions, trusts are a long-standing and popular part of the legal 

and economic landscape. Providers of trust services are not subject to or monitored for AML/CFT 

obligations. Hong Kong does not have a registry of trusts and it is not known how many trusts have 

been created in Hong Kong nor how many trustees there are. Some information on trusts is held by 

government agencies and financial institutions. While powers of investigative agencies to gain 

information are strong and broad, the fact that most trusts do not come to the attention of authorities 

and the absence of record-keeping or reporting requirements on trusts makes identifying the trusts or 

the existence of the trust difficult. Most importantly, there are no requirements that will ensure trust 

beneficial ownership information would be available to competent authorities on a timely basis.   

 

                                                      
8
  The Companies Registry is currently assisting in a rewrite of the Companies Ordinance in which 

amendments to the provisions permitting corporate directors and share warrants to bearer will be considered.  In 

addition, the implementation by mid-2008 of new incorporation forms for locally incorporated companies which 

require provision of company particulars, including details of the directors and secretaries, may help reduce the 

occurrence of shelf companies. 
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26. Reviews conducted by Hong Kong authorities of its non-profit sector in 2005 and again in 2006 

concluded that there was no particular area of risk in the sector. The reviews also concluded that the 

present measures to minimise the risk of misuse of non-profit organisations (NPOs) for TF are 

effective and commensurate with the present risk level of the sector. The NPO sector in Hong Kong is 

highly diverse and the organisations within the sector vary greatly in size and structure. The exact size 

and financial scope of the NPO sector is not known, though steps have been taken recently to address 

this. There is no supervisory authority designated to supervise all NPOs and no requirement for NPOs 

to register as NPOs, though most NPOs apply for tax-exempt status with the Inland Revenue 

Department. Requirements to identify persons who own, control or direct the activities of NPOs vary 

depending on the legal form of the NPO and, for NPOs established as companies (the majority of 

NPOs), are incomplete. Only NPOs established as companies are required to maintain documents for 

at least five years. Authorities have recently begun to conduct outreach to this sector, establishing a 

government/NPO sector focus group in mid-2006 to exchange views on the prevention of TF in the 

sector and issued advisory guidelines in July 2007 to the sector, but it is too early to fully judge the 

effectiveness of these efforts.   

 

National and International Co-operation 

 

27. Hong Kong does not have a central AML/CFT policy committee and does not have a central 

AML/CFT strategy as such
9
. Instead, it relies on close working relations between the different policy 

and regulatory agencies tasked with relevant responsibilities. Staff of relevant competent authorities 

are clearly involved in co-operative efforts, with a good understanding of each otherôs role. Joint 

agency meetings and forums have produced useful guidance and effective operations across all sectors; 

policy, enforcement and regulatory. On a strategic level however, changes to the AML/CFT system 

appear to be reactive and there has been a reluctance to elevate matters to the Legislative Council 

where amendments to ordinances are required.   

 

28. Hong Kong has implemented the provisions of the Vienna and Palermo Conventions but 

shortcomings exist in implementation of the Terrorist Financing Convention with respect to the TF 

offence and the freezing obligations. Shortcomings also exist in implementation of the relevant United 

Nations Security Council Resolutions, as noted previously. 

 

29. The Mutual Legal Assistance in Criminal Matters Ordinance offers a wide range of assistance 

and is generally satisfactory. The power vested in the Central Peopleôs Government (of the PRC) to 

direct refusal of a mutual legal assistance request is potentially of concern, however it is sparingly 

exercised. The absence of a mechanism enabling Hong Kong to render comprehensive assistance to 

(and seek assistance from) the PRC and Macao presents a notable gap in an otherwise sound mutual 

legal assistance regime. Mutual legal assistance requests are rarely made by Hong Kong authorities 

for the purpose of proceeds recovery. On the TF front, due to the requirement of dual criminality, 

gaps in Hong Kongôs domestic offences may have an impact on the extent and effectiveness of its 

capacity to assist others, though this has not presented a problem to date. Hong Kong does not appear 

to have considered establishing an asset recovery fund, though it does share confiscated assets with 

other countries from time to time. 

 

30. Hong Kong has an extradition regime that is uncomplicated and not subject to unreasonable 

grounds for refusal. The discretion to refuse extradition of PRC nationals has, to date, never been 

exercised. In practice, extradition requests are actioned and concluded expeditiously. As with other 

forms of mutual legal assistance, however, it is the absence of a mechanism enabling Hong Kong to 

extradite to (and seek extradition from) other parts of the PRC, that presents the most significant 

deficit in Hong Kongôs extradition arrangements.  Due to limitations in the TF offence and the 

requirement for dual criminality, in order to render extradition in a comprehensive range of TF cases, 

Hong Kong should address the deficiencies noted previously with respect to the TF offence. 

                                                      
9
  Since the evaluation, a central co-ordinating committee on AML/CFT, chaired by the Financial Secretary, 

has been established. 
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31. Outside the sphere of formal mutual legal assistance and extradition, Hong Kong authorities 

(enforcement and regulatory) provide a wide range of international co-operation to their foreign 

counterparts and have clear and effective gateways to facilitate the prompt and constructive exchange 

of information, both spontaneous and upon request. These arrangements appear to be working well. 

 

Resources and Statistics 

 

32. Hong Kong has generally dedicated appropriate financial, human, and technical resources to the 

various areas of its AML/CFT regime though increased resources in a few areas could lead to 

increased results. All competent authorities are required to maintain high professional standards, 

including standards concerning confidentiality, and receive adequate AML/CFT training. 

 

33. Hong Kong generally maintains comprehensive statistics, enabling it to assess the effectiveness 

of its AML/CFT measures, though it does not conduct a regular review of its AML/CFT regime. 

 

 

 





 

 

1. GENERAL  

1.1 General Information on Hong Kong, China  

 

1. At the south-eastern tip of China, the Hong Kong Special Administrative Region of the 

Peopleôs Republic of China (hereinafter óHong Kongô) covers Hong Kong Island, Lantau Island, the 

Kowloon Peninsula and the New Territories, including 262 outlying islands. Hong Kong is one of the 

most densely populated places in the world. Hong Kong's population was approximately 6.9 million 

in 2006 and the population density was 6 350 persons per square kilometre. People of Chinese descent 

comprise the vast majority of the population, with foreign nationals comprising 5%. 

 

2. With its strategic location in the central part of East Asia and at the doorway to mainland 

China, Hong Kong is characterised by a high degree of internationalisation and serves as an 

international centre for trade, finance, business and communications. It operates one of the busiest 

container ports in terms of throughput, as well as one of the busiest airports in terms of number of 

passengers and volume of international cargo. Hong Kong maintains a free and open financial system 

characterised by a sophisticated banking system, low taxation, and an absence of currency or 

exchange control laws. It is the worldôs 15
th
 largest banking centre in terms of external banking 

transactions, and the sixth largest foreign exchange market in terms of turnover. Its stock market is 

Asiaôs second largest in terms of market capitalisation. Emerging from an economic trough in 2003, 

the Hong Kong economy continued to grow in the first half of 2007, with Gross Domestic Product 

(GDP) leaping by 6.3% in real terms, following a robust 6.9% growth in 2006. External trade 

gathered momentum while domestic demand continued to strengthen.   

 

3. The Hong Kong Government is committed to open and fair competition and small government, 

and upholds the principle of ñMarket leads, Government facilitatesò. The Governmentôs principal role 

is to create the best possible environment for business through: maintaining a robust institutional 

framework; providing a business-friendly environment; maintaining a healthy fiscal and monetary 

regime; safeguarding and promoting Hong Kongôs commercial and trade interests; and, providing 

essential services and facilities.   

 

4. The Hong Kong Special Administrative Region of the Peopleôs Republic of China was 

established on 1 July 1997. Under the Basic Law, which is Hong Kongôs constitutional document, 

Hong Kong enjoys a high degree of autonomy. The principle of ñOne Country, Two Systemsò and the 

basic policies of ñHong Kong people ruling Hong Kongò and a high degree of autonomy are 

enshrined in the Basic Law. The Basic Law ensures that Hong Kongôs capitalist system and way of 

life shall remain unchanged for 50 years. To fully realise the ñOne Country, Two Systemsò principle, 

the Basic Law sets out the framework for the relationship between the Central Authorities and the 

Hong Kong Special Administrative Region (HKSAR); the fundamental rights and duties of Hong 

Kong residents; the political structure; the economic, financial and social systems of Hong Kong and 

the conduct of external affairs. Amongst other matters, the Basic Law provides that: 

¶ Hong Kong exercises a high degree of autonomy and enjoys executive, legislative and 

independent judicial power, including that of final adjudication.   

¶ Hong Kongôs executive authorities and legislature shall be composed of permanent residents 

of Hong Kong. 

¶ Laws previously in force shall be maintained, unless in contravention of the Basic Law.   
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¶ Only those national laws listed in Annex III to the Basic Law are applied to Hong Kong. 

¶ Hong Kong may, using the name ñHong Kong, Chinaò, maintain and develop international 

relations in appropriate fields, including with respect to economy, trade, finance, shipping, 

communications, tourism, culture and sports. 

¶ Hong Kong remains a free port, a separate customs territory and an international financial 

centre with free flow of capital and its own currency.  The Hong Kong government is 

responsible for monetary and financial policies, the free operation of financial business and 

financial markets, and, regulation and supervision of markets.   

¶ Hong Kong formulates its own education, science, culture, sports, labour and social policies. 

¶ Hong Kong has an independent taxation system and uses its financial revenues exclusively for 

its own purposes. 

¶ Hong Kong residents enjoy a wide range of rights, including freedoms of: speech; conscience; 

religious belief; the press and publication; communication; movement; choice of occupation; 

association, assembly, procession and demonstration; and, trade unionism. 

¶ Provisions of the International Covenant on Civil and Political Rights (ICCPR), the 

International Covenant on Economic, Social and Cultural Rights (ICESCR), and international 

labour conventions remain in force and are implemented through the laws of Hong Kong. 

 

5. According to the design of the Basic Law, the political structure in Hong Kong is basically an 

executive-led system headed by the Chief Executive (CE). According to the Basic Law, the CE shall 

be accountable to the Central Peopleôs Government and the HKSAR. The CE is the head of the 

HKSAR and leads the HKSAR Government. The CE is responsible for implementing the Basic Law, 

ensuring that the principle of óOne Country, Two Systemsô is fully implemented in Hong Kong, and 

developing and implementing the systems and policies of the HKSAR, including the social and 

economic systems, the system for safeguarding the fundamental rights and freedoms of its residents, 

the executive, legislative and judiciary systems, and the relevant policies.   

 

6. Under the CE, the Chief Secretary for Administration (CS), the Financial Secretary (FS) and 

the Secretary for Justice (SJ) are the most senior government officials. There are 12 bureaus, each 

headed by a Director of Bureau. The CS, the FS, the SJ and the Directors of Bureau are politically 

appointed principal officials. The policy bureaus are supported by 61 departments and agencies, 

staffed mostly by civil servants. The civil service employs approximately 155 000 people, which is 

about 4% of the Hong Kong workforce. In addition to administering public services, its main tasks are 

to assist the CE and principal officials in policy formulation and implementation. The civil service is 

permanent, meritocratic, professional and politically neutral. All persons are required to undergo 

different levels of integrity checking before taking up government appointments.   

 

7. The Executive Council assists the Chief Executive in policy-making. Article 56 of the Basic 

Law stipulates that, except for the appointment, removal and disciplining of officials and the adoption 

of measures in emergencies, the CE shall consult the Executive Council before making important 

policy decisions, introducing bills to the Legislative Council, making subordinate legislation or 

dissolving the Legislative Council. The Basic Law also provides that if the CE does not accept a 

majority opinion of the Executive Council, s/he shall put the specific reasons on record. Article 55 of 

the Basic Law provides that the CE shall appoint members of the Executive Council from among the 

principal officials of the executive authorities, members of the Legislative Council and public figures. 

It provides further that members of the Executive Council shall be Chinese citizens who are 

permanent residents of Hong Kong with no right of abode in any foreign country and that their 

appointment or removal shall be decided by the CE.    
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8. The executive authorities and the Legislative Council work closely together. Bills and budgets 

involving public expenditure, political structure and operation of the government are put forward by 

the government, and passed by the Legislative Council. The powers and functions of the Legislative 

Council include: enacting, amending or repealing laws in accordance with the provisions of the Basic 

Law and legal procedures; examining and approving budgets introduced by the government; 

approving taxation and public expenditure; receiving and debating the policies of the CE; raising 

questions on the work of the government; debating issues concerning public interests; endorsing the 

appointment and removal of judges of the Court of Final Appeal and the Chief Judge of the High 

Court; and, receiving and handling complaints from Hong Kong residents. The Legislative Council 

has 60 members; 30 from geographical constituencies returned through direct elections, and 30 from 

functional constituencies.    

 

9. Eighteen District Councils advise the government on district affairs and promote recreational 

and cultural activities and environmental improvements. More than 80% of the District Councilsô 

members are returned by elections. The remaining are appointed members who are drawn from 

different sectors and strata of the community.  

 

10. In keeping with the Basic Law's provisions on bilingualism, all legislation is enacted in Chinese 

and English, and both versions are accorded equal status. Thanks to the bilingual legislation 

programme begun in 1989, Hong Kong's statute book is now entirely bilingual. Where the two texts 

disclose a difference of meaning, the meaning which best reconciles the texts, having regard to the 

object and purposes of the particular ordinance, is followed. 

 

11. The Secretary for Justice is responsible for prosecutions. It is for the Secretary and those who 

prosecute on the Secretary's behalf to decide whether or not a prosecution should be instituted in any 

case or class of cases. In making that decision, the Secretary is not subject to instructions or directions 

from the Executive. A number of principles and rights of defence, in accordance with Article 14 of the 

International Covenant on Civil and Political Rights (applied in Hong Kong by the Hong Kong Bill of 

Rights Ordinance Cap. 383), have been incorporated in the Criminal Procedure Ordinance Cap. 221, 

Legal Aid in Criminal Cases Rules Cap. 221D, or absorbed into the common law. While civil 

proceedings may involve the Government as complainant or respondent, they are more commonly 

instituted by individuals against other individuals. The burden of proof is easier to discharge in a civil 

case than in a criminal case, as it is on the balance of probabilities. The principal branches of the civil 

law include contract, tort, property, administrative, family and revenue law.   

 

12. The independence of the Judiciary is enshrined in Article 85 Basic Law. The courts comprise 

the Court of Final Appeal, the High Court (the Court of Appeal and the Court of First Instance), the 

District Court, the Magistratesô Courts, the Lands Tribunal, the Labour Tribunal, the Small Claims 

Tribunal, the Obscene Articles Tribunal and the Coronerôs Court.   

 

13. The Court of Final Appeal (CFA), the highest appellate court, was established on 1 July 1997 

pursuant to Article 19 Basic Law which provides that Hong Kong have independent judicial power, 

including that of final adjudication. It hears appeals on civil and criminal matters from the High Court. 

The CFA is headed by the Chief Justice and comprises three permanent Judges, a panel of non-

permanent Hong Kong Judges and non-permanent Judges from other common law jurisdictions. In 

hearing and determining an appeal, the Court will consist of five Judges, and the Court may, as 

required, invite a non-permanent Judge from Hong Kong or from another common law jurisdiction to 

sit on the Court. The Chief Justice is the President of the Court. Where he is not available to hear an 

appeal, he designates a permanent Judge to sit in his place as President.  

 

14. The High Court comprises the Court of Appeal and the Court of First Instance. The Court of 

Appeal hears appeals in civil and criminal matters from the Court of First Instance and the District 

Court, as well as appeals from the Lands Tribunal and other statutory tribunals. It also gives rulings 

on questions of law referred to it by the lower levels of courts. The Court of First Instance has 

unlimited jurisdiction. The more serious criminal offences such as murder, manslaughter, rape, armed 
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robbery, trafficking in large quantities of dangerous drugs, and complex commercial frauds, are tried 

by a Judge of the Court of First Instance with a jury of seven, or, when a Judge so orders, a jury of 

nine. The Court of First Instance also has an appellate jurisdiction, hearing appeals from decisions 

made by Masters
10

 and from the Magistratesô Courts, the Labour Tribunal, the Small Claims Tribunal, 

the Obscene Articles Tribunal and the Minor Employment Claims Adjudication Board of the Labour 

Department. The Court of First Instance also registers and enforces overseas judgments as well as 

arbitration awards made in the Mainland of China and awards made in other jurisdictions. 

 

15. Trial in the District Court is by Judge alone and the maximum term of imprisonment that the 

court may impose is seven years. The District Court may hear civil claims of between HKD 50 000 

and HKD 1 million, unless otherwise provided for by statute.  In addition to general civil jurisdiction, 

it has exclusive jurisdiction over claims brought under the Employees' Compensation Ordinance Cap. 

282, tax recovery claims under the Inland Revenue Ordinance Cap. 112 and distress of rent under the 

Landlord and Tenant (Consolidation) Ordinance Cap. 7. The District Court also has jurisdiction over 

family law matters. Its criminal jurisdiction includes all but the most serious indictable offences and 

summary offences transferred to it together with an indictable offence. The District Court also hears 

appeals from Tribunals and Statutory Bodies in accordance with certain ordinances, e.g. the Stamp 

Duty Ordinance Cap. 117, the Pneumoconiosis (Compensation) Ordinance Cap. 360 and the 

Occupational Deafness (Compensation) Ordinance Cap. 469.  

 

16. All criminal prosecutions must commence in the Magistratesô Courts. The Secretary for Justice 

may transfer cases to the District Court or the Court of First Instance of the High Court depending on 

the seriousness of the offence. In general, Magistratesô Courts may impose a maximum of two yearsô 

imprisonment and a fine of HKD 100 000 (USD 12 820). Some provisions allow Magistrates to 

impose sentences of up to three yearsô imprisonment and fines up to HKD 5 million (USD 641 000). 

There are also four tribunals and one specialised court under the purview of the Judiciary. The Lands 

Tribunal deals with cases arising from tenancy disputes and matters in relation to building 

management. It also hears applications for compensation for land resumption and appeals against the 

assessment of rateable value/government rent/market value of land under the Housing Ordinance. The 

Labour Tribunal hears cases where the claim exceeds HKD 8 000 for at least one of the claimants or 

where there are more than ten claimants. The Small Claims Tribunal hears claims of up to 

HKD 50 000. The Obscene Articles Tribunal determines and classifies whether an article publicly 

displayed is obscene or indecent. The Coronerôs Court conducts inquests to ascertain the causes of 

certain deaths. 

 

17. Enforcement of decisions from criminal proceedings is primarily a matter for law enforcement 

agencies and the Department of Justice. As for civil proceedings, the enforcement of judicial 

decisions is essentially a matter for the judgment creditor. Nevertheless, the Bailiffôs Office serves 

legal documents and assists parties in the enforcement of Court and Tribunal judgments and orders.   

 

18. Judges are appointed by the CE on the recommendation of an independent commission. Article 

92 Basic Law provides that judges in Hong Kong are chosen on the basis of their judicial and 

professional qualities. The Judicial Studies Board provides training programmes for Judges at all 

levels. In addition, Judges are subject to the Prevention of Bribery Ordinance Cap. 201. The Chief 

Executive may only remove a judge for inability to discharge his or her duties, or for misbehaviour, 

on the recommendation of a tribunal appointed by the Chief Justice of the Court of Final Appeal. The 

Basic Law provides that the Chief Justice her/himself ñmay be investigated only for inability to 

discharge his or her duties, or for misbehaviour, by a tribunal appointed by the Chief Executiveò. 

 

                                                      
10

  Who hear civil interlocutory matters and lower level civil matters. 

http://www.judiciary.gov.hk/en/crt_services/pphlt/html/lands.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/lands.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/lands.htm
http://www.legislation.gov.hk/eng/index.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/labour.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/sc.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/oat.htm
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1.2 General Situation of Money Laundering and Financing of Terrorism 

 

Predicate Offences 

 

19. Hong Kong authorities did not provide an estimate of the total amount of proceeds of crime in 

Hong Kong due to what are seen as the inherent difficulties in making such an estimate. The primary 

sources of laundered funds in Hong Kong are illegal gambling, fraud and financial crime, loan 

sharking and vice. The laundering of drug proceeds has declined in recent years and is increasingly 

derived from domestic drug trafficking. The availability of corporate services and the relative ease 

with which shell companies can be purchased and bank accounts opened (although this area has been 

tightened up) have contributed to the risk of Hong Kong being used for the structuring of the proceeds 

of financial crime, corruption, tax evasion and smuggling. 

 

20. Illegal gambling and bookmaking: In 2001 the Government estimated that annual turnover of 

illegal football betting was HKD 20 billion (USD 2.5 billion). That figure is decreasing following the 

criminalisation of overseas bookmaking and betting with overseas bookmakers in 2002, and the 

introduction of regulated football betting through Hong Kong Jockey Club (HKJC) in late 2003. The 

majority of illegal bookmakers now operate outside Hong Kong, though many still utilise domestic 

bank accounts for settlement. These accounts are held in the names of the bookmakers, family 

members, companies and stooges. In addition, money launderers were found manipulating the betting 

accounts, mingling proceeds of crime with funds for gambling.      

 

21. Financial crime: Use is made of bank accounts and nominee companies for structuring purposes. 

However, this is now more difficult due to the implementation of CDD and record-keeping 

requirements for financial institutions. Offshore syndicates increasingly abuse investor confidence, 

targeting victims worldwide to sell bogus investment schemes.     

 

22. Vice: A number of organised vice syndicates operate in Hong Kong targeting the domestic 

market for prostitution services. These syndicates vary in size and level of sophistication, using stooge 

and nominee company accounts to receive and launder the proceeds of their activities, often using 

substantial cash payments and the purchase of cash cheques issued by offshore casinos.    

 

23. Loan sharking: Stooge or nominee corporate accounts are often used for settlement purposes by 

loan shark syndicates operating offshore. A common scenario involves victims being induced to 

gamble more than they can afford in the VIP rooms at offshore casinos by mud-chip (beta-ficha or 

dead chip) syndicates, which often work with loan sharks. The victims are then escorted back to Hong 

Kong and held pending settlement. Family members are induced to make settlement by bank transfers, 

which are structured through a series of stooge accounts. 

 

24. Drug trafficking: Hong Kong is no longer considered a drug transit centre, and drugs moving 

into Hong Kong are mainly for domestic consumption. The laundering of drug proceeds has also 

declined in recent years. As a result of long term targeting, in 2006 the Hong Kong Police restrained 

assets in excess of HKD 50 million (USD 6.4 million) in six separate cases. Four of these cases 

involved joint operations with neighbouring jurisdictions in which the main protagonists were arrested 

overseas and assets amounting to some HKD 45 million (USD 5.8 million) were restrained in Hong 

Kong.  

 

25. Copyright cases: The number of intellectual property rights cases at retail level is declining due 

to enhanced enforcement action and promotional campaigns designed to enhance public awareness. 

 

26. Import and export cases: In 2004 smugglers began to employ a tactic known as ñants moving 

homeò, where they increased the frequency of smuggling but decreased the quantity of goods 

smuggled each time so as to minimise the risk of financial loss and penalty. With sustained 

enforcement action and closer interagency co-operation, this activity has declined since 2005. 
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Money laundering 

 

27. Some factors and trends have been identified which have the potential to enhance the ML threat 

in Hong Kong.   

¶ With the opening up of the Chinese market and economic growth in the region, there has been 

an upsurge in foreign funds entering Hong Kong. Potential abuse of the private banking 

system by non-residents about whom there is limited information is an area of increased 

attention. 

¶ The increase in jurisdictions permitting casino operations around the region increases the risks 

posed by informal intermediaries/junket promoters operating within Hong Kong. The 

informal and multi-jurisdictional nature of this activity and the lack of supervision of casinos 

aboard vessels operating in international waters poses some difficulties for investigation.   

¶ The potential for abuse of internet-based financial transactions and remittance platforms is a 

global phenomenon of some concern. For example, a pirated optical disc syndicate was found 

to have been using eBay and PayPal to sell products which infringed copyright. 

¶ Money launderers continue to use legitimate business to mix proceeds of crime and licit 

assets, and purchase of real estate with proceeds of crime continues. 

 

28. Between 2003 and 30 December 2007, 786 persons were prosecuted for ML offences, of whom 

465 persons (over 59%) were convicted. The primary predicate activities behind these prosecutions 

were illegal gambling and financial crimes.   

 

Common money laundering methods 

 

29. Nominee accounts: It is common for syndicates to recruit third parties (óstoogesô) to open 

accounts to dissipate the proceeds of unsophisticated criminality. At the more sophisticated end of the 

spectrum, accounts opened by non-residents or shell company accounts are used, as are complex 

corporate structures, company secretarial firms and methods designed to cloak transactions and 

ultimate beneficiaries.      

 

30. Alternative remittance/unregistered remittance activity: Accounts are increasingly being opened 

by non-residents and used as temporary repositories for large deposits of unverifiable origin arriving 

in Hong Kong through underground remittance agents. In addition, many Mainland entities hold Hong 

Kong accounts in the names of third parties for purposes unknown. The abuse of remittance agents in 

ML schemes is not uncommon, but has declined following the introduction of the registration and 

record-keeping regime in June 2000 and increased enforcement action in recent years.  

 

31. Casino intermediaries: The risks posed by the informal sector, the multi-jurisdictional nature of 

their activities and the lack of supervision of casinos operating in international waters leaves Hong 

Kong exposed to casino-related ML risks despite having no domestic casino industry. Casino 

intermediaries use Hong Kong accounts for collection and settlement of offshore gambling activities, 

using a counter-balance means of settlement with their casino principals. Dealing in chips 

(colloquially known as ómud-chipsô) is also closely connected to other forms of criminality, and is 

exploited by loan sharks, often with a triad element. On occasions this activity involves gamblers 

being escorted back to Hong Kong and held until settlement of the debt. High value casino cheques 

payable to cash are also in secondary circulation in Hong Kong. Anecdotal evidence suggests these 

originate from VIP rooms, which provide underground banking services between home jurisdictions, 

neighbouring jurisdictions and Hong Kong.     

 

32. Corruption-related money laundering: No particular pattern has been identified in terms of 

corruption-related ML. Each case has its own distinct features. However, offshore shell companies 

operated by accountants, bank accounts of relatives/associates (including foreign bank accounts) and 
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nominee companies have been found to be used in the laundering of corrupt/crime proceeds. It has 

also been observed that bribes and/or misappropriated proceeds are sometimes disguised as 

óconsultancy feesô, óconstruction feesô or órenovation feesô. Some bribes are received in the form of 

valuable assets, financial instruments, or gambling chips which are easily convertible into cash. 

 

33. Various types of financial institutions, DNFBPs or other businesses are used by launderers. 

Most ML will make some use of bank accounts, particularly in the placement and layering phases. 

Misuse of the real estate sector and retailers of high value items such as jewellery and watches is also 

starting to emerge, but these are primarily involved in the integration phase. A large proportion of 

corporate formation activities is performed by legal and accounting firms and corporate structures are 

often involved in more sophisticated ML activities.   

 

34. The groups involved in ML range from unsophisticated street syndicates recruiting drug addicts 

and the unemployed to open and sell their bank accounts, through to sophisticated international 

syndicates which employ complex corporate structures for high value fund transfers.  

 

Terrorist financing 

 

35. The financing of terrorism was criminalised in August 2002 with the enactment of the United 

Nations (Anti-Terrorism Measures) Ordinance Cap. 575 (UNATMO). Whilst the ICAC, C&ED and 

Immigration Department are also authorised agencies to investigate terrorism under UNATMO, the 

Police are currently the only law enforcement agencies actively engaged in TF investigations. 

 

36. Investigations have found no evidence of terrorist funds being channelled through Hong Kong, 

probably due to the fact that Hong Kong does not have domestic terrorist groups, and that there is no 

known terrorist infrastructure or support base in Hong Kong for support and fund raising purposes. 

The TF investigations conducted to date were initiated from disclosures from the private sector, 

requests from overseas law enforcement agencies and intelligence derived both locally and overseas. 

Disclosures from the financial institutions generally relate to sensitive countries or matches with 

names of entities designated on various terrorist or sanction watch lists.    

 

1.3 Overview of the Financial Sector and DNFBPs 

 

The Financial Sector  

 

37. Banking institutions: Three types of institutions, namely banks, restricted licence banks (RLBs) 

and deposit-taking companies (DTCs), may take deposits from the public. They are authorised under 

the Banking Ordinance Cap. 155 (BO) and are collectively known as ñauthorised institutionsò (AIs). 

The distinction between the three types of AIs lies in the activities they are permitted to conduct: 

¶ Only banks may operate current and savings accounts, accept deposits of any size and maturity 

from the public and pay or collect cheques drawn by or paid in by customers. 

¶ RLBs, many of which are engaged in wholesale and capital market activities, may only take 

deposits from the public of HKD 500 000 (USD 64 100) or above without restriction on 

maturity. 

¶ DTCs may only take deposits of HKD 100 000 (USD 12 800) or more with an original maturity 

term of at least three months. DTCs are mostly owned by or otherwise associated with banks 

and engage in specialised activities such as consumer and trade finance and securities business. 

 

38. As at 31 December 2007, there were 142 banks, 29 RLBs and 29 DTCs operating a network of 

1 335 local branches. Sixty-eight AIs (23 of which are banks) were locally incorporated. The rest 

were branches of foreign banks. The five largest AIs accounted for 52% of the sectorôs total deposits 

(HKD 5 869 billion, which is approximately USD750 billion) and 38% of the total assets of the 

banking sector (HKD 10 350 billion, which is approximately USD 1 300 billion). The number of 

banks in Hong Kong has increased slightly over the past five years as merger activities in the sector 
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slowed and foreign banks regained interest in having a presence in Hong Kong after the Asian 

financial crisis. To cope with increasing competition, banks continue to expand other lines of business 

and their share in the financial services sector has been rising. On the other hand, the number of RLBs 

and DTCs has decreased as many banks no longer consider it necessary to maintain an RLB or DTC 

subsidiary.   

 

39. Securities and Futures: Hong Kongôs stock market is the seventh largest in the world in terms 

of market capitalisation and the third largest in Asia, as at end December 2007. Securities trading is 

active with an average daily turnover of HKD 132 billion (USD 17 billion) for the quarter ended 31 

December 2007. As at 31 December 2007, there were 1 416 licensed corporations (LCs) in Hong 

Kong, of which approximately 60% engage in securities dealing and futures trading activities. Any 

individual who carries on a regulated activity on behalf of a licensed corporation is also required to 

apply for a licence. As at 31 December 2007, there were 31 759 licensed individuals operating in the 

securities and futures market. Hong Kong is also a leading asset management centre in Asia. Under 

the Securities and Futures Ordinance (SFO), investment products must be authorised before they can 

be marketed to the public. As at 31 March 2008, the SFC had authorised 2 123 unit trusts and mutual 

funds. These had total net asset value of USD1 077 billion as at 31 December 2007. 

 

40. Insurance: There were 178 authorised insurers in Hong Kong as at 31 December 2007, 

comprising; 47 long-term insurers, 112 general insurers and 19 composite insurers (authorised to 

carry on both long-term and general businesses). The classes of insurance business include: 

¶ Long term business: Life and annuity, marriage and birth, linked long term, permanent health, 

tontines, capital redemption, and retirement scheme management. 

¶ General business: Accident, sickness, land vehicles, railway rolling stock, aircraft, ships, 

goods in transit, fire and natural forces, property damage, motor vehicle liability, liability for 

ships, aircraft liability, general liability, credit, suretyship, financial loss and legal expenses. 

 

41. Total premiums
11

 in 2007 increased 28.2% to HKD 200.1 billion (USD 25.65 billion), 

comprising HKD 176 billion in long-term business and HKD 24.1 billion in general insurance 

premiums. Insurance business is commonly arranged for or introduced to insurers by insurance 

intermediaries (appointed insurance agents or authorised insurance brokers
12

). There is also a growing 

trend for insurers to include banking institutions as a distribution channel. No person can act as an 

insurance agent unless he is appointed as such by an authorised insurer and registered with the 

Insurance Agents Registration Board (IARB). As at 31 December 2007, there were 31 042 appointed 

insurance agents (of which 2 150 were agencies and 28 892 were individuals) and 508 authorised 

insurance brokers. 

 

42. Money lenders, remittance agents and money changers: Under the Money Lenders Ordinance 

Cap. 163 (MLO), anyone wishing to conduct business as a money lender must apply for a licence. A 

money lender is any person, other than an authorised institution, whose business is (wholly or in part) 

that of making loans or who advertises or holds himself out in any way as conducting that business. 

As at 31 December 2007, there were 741 licensed money lenders. Remittance agents and money 

changers (RAMCs) provide international remittance and money exchange services. There are 

approximately 1 760 registered RAMCs in Hong Kong. The remittance sector is diverse, ranging from 

large corporate entities (at least one of which is said to have been responsible for remittances in 

excess of RMB 4.7 billion (USD 654 million), through to stand-alone professionals and corner-shop 

outlets.     

                                                      
11

  Figures for 2006 are provisional. 
12

  An insurance agent refers to a person who holds himself out to advise on or arrange contracts of insurance 

in or from Hong Kong as an agent or subagent of one or more insurers.  An insurance broker means a person 

who carries on the business of negotiating or arranging contracts of insurance in or from Hong Kong as the 

agent of the policy holder or potential policy holder or advising on matters related to insurance. 



9 

 

43. Credit unions and co-operatives: A credit union is a co-operative organisation formed under the 

1968 Credit Union Ordinance Cap. 119 by a group of people who have a common bond of 

association and are willing to subscribe for shares in the union (s.15). As at 31 December 2007, there 

were 42 credit unions in Hong Kong. Over 98% of assets of credit unions belong to those formed by 

employees of government departments and large public and private corporations. They have a total 

membership of about 66 000 and a total share capital of HKD 4.9 billion. Credit unions may only 

provide loans to their members (s.40 and associated offence provision in s.75) and loans to any one 

member cannot exceed more than 10% of the aggregate amount of the share balance, the reserve fund 

and any other funds of the credit union (s.40). Transfers of shares in a credit union may only take 

place between members (s.13(3)). In addition, there is one thrift and loan co-operative society, formed 

under the Co-operative Societies Ordinance by the staff of the Agriculture, Fisheries and 

Conservation Department, which receives deposits and makes loans to members. The society 

currently has 371 members with total deposits of HKD 1.2 million.  

 

44. Post Office: In addition to conventional postal services, Hongkong Post provides a postal 

remittance
13

 service under the Post Office Trading Fund Ordinance Cap. 430E. The procedures for 

postal remittances are contained in Hongkong Post Departmental Rules, section C60-64. The postal 

remittance service operated by the Hongkong Post is small, offering reciprocal postal remittance only 

to six countries (Canada, Indonesia, Japan, Mainland of China, Nepal and the Philippines). The total 

number of transactions has declined from over 10 000 in 2005 to approximately 6 000 in 2007, with 

the average transaction amount ranging from HKD 2 000 (outbound) to HKD 3 000 (inbound). 

 

45. Financial factoring and financial leasing companies: There are only a small number of 

companies (nine as reported in the World Factoring Yearbook 2003) which provide financial leasing 

and financial factoring services in Hong Kong, all of which are either money lenders or authorised 

institutions (AIs). The operations of AIs are subject to legislation and guidelines promulgated by 

HKMA.  Statistics from the Census and Statistics Department (C&SD) indicate that ñfinancial leasing, 

personal loan, mortgage, instalment credit, factoring and bill discounting companiesò as a whole 

represented only 1.91% of the total financial sector in 2006. 

 

46. The types of financial institutions that are authorised to conduct the financial activities outlined 

in the Glossary of the FATF 40 Recommendations are summarised in the following table. 

 
Table 1. Institutions conducting financial activities outlined in the Glossary of the FATF 40 

Recommendations 

TYPE OF FINANCIAL ACTIVITY 

(See the Glossary of the 40 
Recommendations) 

TYPE OF FINANCIAL INSTITUTION AUTHORISED TO PERFORM THIS ACTIVITY 

IN HONG KONG 

A. Acceptance of deposits and other 
repayable funds from the public (including 
private banking). 

(1) Authorised Institutions authorised by the Hong Kong Monetary 
Authority (AIs). 

 

B. Lending (including consumer credit; 

mortgage credit; factoring, with or without 
recourse; and finance of commercial 
transactions (including forfeiting)) 

(1) AIs, including financial leasing & factoring companies. 

(2) Corporations licensed to carry on securities dealing or share 
margin financing activity under the SFO Cap. 571. 

(3) Money lenders registered under Money Lenders Ordinance 
Cap. 163, including financial leasing & factoring companies. 

(4) Regulated bodies providing loans to their members (namely 
those registered under the Co-operative Societies Ordinance 
Cap.33, the Credit Unions Ordinance Cap. 119 or the Trade Unions 

                                                      
13

  Since 2004, Western Union has launched its e-remittance service in 16 post office premises. Such services 

are operated independently from Hongkong Postôs other activities. It therefore is a remittance agent in its own 

right (see further Section 3 of this report). 
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TYPE OF FINANCIAL ACTIVITY 

(See the Glossary of the 40 
Recommendations) 

TYPE OF FINANCIAL INSTITUTION AUTHORISED TO PERFORM THIS ACTIVITY 

IN HONG KONG 

Ordinance Cap. 332). 

(5) Pawnbrokers licensed under the Pawnbrokers Ordinance 
Cap.166. 

C. Financial leasing (other than financial 

leasing arrangements in relation to 
consumer products). 

(1) AIs. 

(2)  Money lenders registered under the Money Lenders Ordinance 

Cap. 163. 

D. The transfer of money or value 

(including financial activity in both the 
formal or informal sector (e.g. alternative 
remittance activity), but not including any 
natural or legal person that provides 
financial institutions solely with message 
or other support systems for transmitting 
funds). 

(1) AIs. 

(2) Remittance agents registered under Organised and Serious 
Crimes Ordinance Cap. 455. 

(3) The postal service. 

 

E. Issuing and managing means of 
payment (e.g. credit and debit cards, 
cheques, travellerôs cheques, money 
orders and bankerôs drafts, electronic 
money). 

(1) AIs. 

(2) Money lenders registered under the Money Lenders Ordinance 
Cap. 163. 

(3) Money changers registered under Organized and Serious 
Crimes Ordinance Cap. 455 (travellerôs cheques). 

F.  Financial guarantees and 

commitments. 
AIs 

G.  Trading in: 

(a) money market instruments (cheques, 
bills, CDs, derivatives etc.); 

(b) foreign exchange; 

(c) exchange, interest rate and index 
instruments; 

(d) transferable securities; 

(e) commodity futures trading. 

(a) ï (e): All AIs. 

In addition; 

(c): Corporations licensed to carry on futures trading activity under 
the SFO. 

(d): Corporations licensed to carry on securities dealing or futures 
trading activities under the SFO. 

H. Participation in securities issues and 

the provision of financial services related 
to such issues. 

 

(1) AIs which have registered under S.119 SFO as a óregistered 
institutionsô. 

(2) Corporations licensed to carry on securities dealing, advising 
on securities or share margin financing activities under the SFO. 

I. Individual and collective portfolio 

management. 

 

(1) AIs which have registered under s.119 SFO as óregistered 
institutionsô.  

(2) Corporations licensed to carry on asset management activity 
under the SFO. 

J. Safekeeping and administration of 

cash or liquid securities on behalf of other 
persons. 

(1) AIs. 

(2) Corporations licensed to carry on securities dealing or share 
margin financing activities under the SFO. 

K. Otherwise investing, administering or 

managing funds or money on behalf of 
other persons. 

(1) AIs which have registered under s.119 SFO as óregistered 
institutionsô. 

(2) Corporations licensed to carry on asset management activity 
under the SFO. 

L. Underwriting and placement of life 

insurance and other investment related 
insurance (including insurance 
undertakings and insurance 
intermediaries (agents and brokers)). 

(1) An insurer or reinsurer authorised to carry on long term 
insurance business under the ICO by the Insurance Authority (IA). 

(2) An insurance agent (carrying on or advising on long term 
insurance business) appointed by an authorised insurer in Hong 
Kong and registered with the IARB. 
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TYPE OF FINANCIAL ACTIVITY 

(See the Glossary of the 40 
Recommendations) 

TYPE OF FINANCIAL INSTITUTION AUTHORISED TO PERFORM THIS ACTIVITY 

IN HONG KONG 

 (3) An insurance broker (carrying on or advising on long term 
insurance business) authorised by the IA or being a member of a 
body of insurance brokers approved by the IA. 

M. Money and currency changing. (1) AIs 

(2) Money changers registered under Organised and Serious 
Crimes Ordinance Cap. 455. 

 

Designated Non-Financial Businesses and Professions 

 

47. Casinos: Hong Kong does not have land-based casinos. In generally, betting activities are 

closely controlled. A number of cruise ships operate from Hong Kong, with the sole or primary 

purpose of providing casino gaming in international waters. These vessels sail under Panamanian and 

Bahamian flags and some are owned and operated by Hong Kong companies. There is no information 

to hand which suggests than internet casinos are operating from Hong Kong. 

 

48. Estate agents: All i ndividuals and companies conducting estate agency work must be licensed 

by the Estate Agents Authority (EAA). There are about 21 000 individual licensees and 

1 360 corporate licensees running 3 890 estate agent businesses in Hong Kong. 

 

49. Dealers in precious metals and stones: Dealers in precious metals and stones include 

manufacturers, distributors, retailers and salesmen. Businesses in each segment of the industry vary 

from single retailers to manufacturers employing hundreds of people. It is estimated that the industry 

involves in the order of 1 000 wholesalers and retailers and 500 manufacturers, employing some 2 500 

persons. There are 12 trade associations in this industry established to: strengthen competitiveness and 

improve industry productivity; promote products; provide up-to-date information on the industry; and 

organise seminars, workshops and conferences on issues of common interest.   

 

50. Solicitors and barristers: There are around 5 800 practising solicitors and 700 law firms in Hong 

Kong. A practising solicitor must be a member of the Law Society of Hong Kong, which is a self-

regulatory organisation, and hold a current practising certificate. Over 13 000 ancillary staff members 

(including paralegals, legal executives, legal assistants, secretarial and support staff) are employed by 

law firms and are also subject to the supervision of the Law Society of Hong Kong. The majority of 

law firms are either sole proprietorships or partnerships with two to five partners. There are 26 firms 

with 11 or more partners. Litigation, conveyancing and probate matters are three types of legal 

services exclusively reserved to solicitors under the Legal Practitioners Ordinance Cap. 159 (LPO). 

Solicitors who have practised as such for not less than seven years and who have passed an 

examination prescribed by the Hong Kong Society of Notaries (HKSN) may also apply for 

appointment as notaries public. Notaries in Hong Kong authenticate and witness documents. They are 

not involved in financial transactions or any activities which would bring them in the scope of the 

FATF Standards. Barristers are legal practitioners expert in advocacy and specialising in litigation. 

Generally, only barristers have the right of audience in Hong Kong's High Court, Court of Appeal and 

the Court of Final Appeal. Access to barristers by the general public is normally through solicitors. As 

at March 2007, there were 993 practising barristers, comprising 78 senior counsel and 915 juniors.   

 

51. Accountants: Only members of the Hong Kong Institute of Certified Public Accountants 

(HKICPA) are entitled to call themselves óCertified Public Accountantô in Hong Kong. In order to 

undertake audits, a person must be a member of, and obtain a practising certificate from, the HKICPA. 

As at 31 May 2007, the Institute had 26 402 individual members, of whom 3 596 were practising 

certificate holders. There are essentially three modes of practising, namely, practising in own name, as 

a registered firm or as a registered corporate practice.   
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Table 2. Profile of the accountancy profession in Hong Kong, 31 May 2007 

Type of Accountancy Business Number Registered 

Own name practices 1 853 members 

Registered firm No. of firms 

Sole proprietorship 973 

2 - 5 partners 185 

6 ï 10 partners 7 

11 or more partners 5 

Total 1 170 firms 

Corporate practices No. of corporate practices 

Sole practitioner 57 

2 - 5 directors 157 

6 ï 10 directors 6 

11 or more directors 2 

Total 222 corporate practices 

 

52. Trust and company services providers: The Hong Kong Institute of Chartered Secretaries 

(HKICS) is an independent professional body representing the majority of chartered secretaries. It has 

around 4 500 members, of whom approximately 1 800 are potentially within the trust and company 

services sector. Of these, about 600 work in law firms and accounting firms and would thus also be 

regulated by the Law Society of Hong Kong or HKICPA, as the case may be. Chartered secretaries 

provide advice which can span from legal advice on conflicts of interest, through accounting advice 

on financial reports, to the development of strategy and corporate planning. Members of the HKICS 

may, in addition to lawyers and professional accountants, work as company secretaries of companies 

listed in Hong Kong. Chartered secretaries can be employed as chairs, chief executives and non-

executive directors, as well as executives and company secretaries. The types of activities or 

businesses which chartered secretaries working as trust and company services providers typically 

engage in include: 

¶ Company formation and establishment of business. 

¶ Ongoing compliance with legal, regulatory and listing requirements. 

¶ Arranging for bank accounts to be opened and acting as bank account signatories. 

¶ Acting as nominee shareholders and directors. 

¶ Providing registered office facility. 

¶ Liquidation and dissolution of companies and cessation of business. 

¶ Trust services. 

¶ Investor relations. 
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1.4 Overview of Commercial Laws and Mechanisms Governing Legal Persons and 

Arrangements 

 

53. Companies: The four main types of companies in Hong Kong are: public companies limited by 

shares; private companies limited by shares; guarantee companies without share capital; and, 

unlimited companies with or without share capital. Companies are owned by one or more 

shareholders, which may be legal or natural persons. Private companies must have at least one 

director and one secretary, while public companies must have at least two directors and one secretary. 

Private companies may have corporate directors. There is no minimum share capital for incorporation 

in Hong Kong but share certificates must be issued. Companies incorporated in Hong Kong must be 

registered with the Companies Registry (CR) and the Business Registration Office in the IRD. As at 

31 December 2007, there were 655 038 locally incorporated companies (comprising 645 986 private 

companies, 8 850 public (non-listed) companies and 202 locally incorporated listed companies) and 8 

081 non-Hong Kong companies (comprising 1 039 listed overseas companies and 7 042 non-listed 

overseas companies) registered under Part XI of the Companies Ordinance Cap. 32 (CO).  

 

54. Partnerships and sole proprietorships: As at 31 December 2007, there were 155 registered 

limited partnerships in Hong Kong. Limited partnerships must consist of no more than 20 partners of 

whom at least one must be a general partner liable for all debts and obligations of the firm. Limited 

partners may not take part in the management of the partnership business, and do not have power to 

bind the firm or draw out their contributions to the partnership. A body corporate may be a limited 

partner. The liability of a limited partner is limited to the amount contributed to the partnership as 

capital or property valued at a stated amount. Partnerships and sole proprietorships are not required by 

law to register with the CR but they must apply for business registration within one month of 

commencing business. As at end June 2007, there were approximately 33 000 partnerships and 

208 000 sole proprietorships registered with the Business Registration Office.   

 

55. Trusts: Trusts are recognised under the common law, the Trustee Ordinance Cap. 29 (TO) and 

the Registered Trustees Incorporation Ordinance Cap. 306 (RTIO). There is no statutory requirement 

that trusts should be registered with any government body. Trust companies may be registered with 

the CR under the Trustee Ordinance if they wish to carry out trust and probate work and apply for 

grants of probate. Such companies must be public companies. Registered trust corporations (RTCs) 

may be formed under the Registered Trustees Incorporation Ordinance. RTCs are formed by certain 

bodies, associations and communities of persons and of trustees of charities to deal with movable or 

immovable property. RTCs are required to register with the CR. As at 31 December 2007, there were 

85 trustee corporations registered under the Registered Trustees Incorporation Ordinance and 52 trust 

companies registered under the Trustee Ordinance. Individuals and non-trust companies are free to 

act as trustees without supervision. 

 

Hong Kongôs Identity Registration System 

 

56. Hong Kong has an established system for registration of persons which is administered by the 

Immigration Department. The Hong Kong identity card is a proof of identity that is commonly used 

by both the government and the private sector. The 1960 Registration of Persons Ordinance Cap. 177 

(ROPO), requires all residents of or over the age of eleven to register for an identity card unless they 

are specifically exempted from this (e.g. the aged, the blind and the infirm). If  an identity card is lost, 

destroyed, damaged or defaced, the holder should within 14 days apply for a new one. Possessing or 

having custody of a forged identity card or an identity card of another person is a serious offence 

punishable by a maximum penalty of 10 yearsô imprisonment and a fine of HKD 100 000 

(USD 12 820). 

 

57. Since 23 June 2003, the Immigration Department has issued identity cards in the form of smart 

cards, employing secure and fraud-resistant state-of-the-art technology. Personal particulars of the 

cardholder are engraved by laser on the card surface, templates of the holder's thumbprints and facial 

image are stored in the chip and protected by cryptographic techniques. It is a statutory requirement 
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under the Immigration Ordinance Cap. 115 for any person who has attained the age of 15 and is the 

holder of an identity card, or is required to apply to be registered under the ROPO, to carry his/her 

identity card or other proof of identity (e.g. valid travel document) at all times, and to produce it on 

demand for inspection by law enforcement officers. It is also a statutory requirement under the ROPO 

to use the personal name and surname on the identity card issued to him/her and to provide the 

number of the identity card in all dealings with the government. 

 

1.5 Overview of Strategy to Prevent Money Laundering and Terrorist Financing 

 

a. AML/ CFT Strategies and Priorities 

 

58. Hong Kong has a five-pronged strategy for combating ML and TF which brings together the 

efforts of a large number of government departments, regulators, and the private sector:     

¶ Building an effective and dynamic legal framework: General obligations, e.g. criminalisation 

of ML/TF, power to freeze, restrain and confiscate crime proceeds and terrorist properties, 

and suspicious transaction reporting are provided for in legislation, which are universally 

applicable. The Drug Trafficking (Recovery of Proceeds) Ordinance Cap. 405 (DTROP), the 

Organized and Serious Crimes Ordinance Cap. 455 (OSCO) and the United Nations (Anti-

Terrorism Measures) Ordinance Cap. 575 (UNATMO) are the primary pieces of legislation 

to combat ML and TF, and to trace, restrain and confiscate crime proceeds and terrorist 

property. Specific obligations are mainly provided for in enforceable statutory guidelines 

issued by the regulatory agencies which allow swift updating to address emerging threats and 

challenges. 

¶ Establishing an effective and proportionate AML/CFT supervisory regime:  The three 

financial regulators, namely the Hong Kong Monetary Authority, the Securities and Futures 

Commission and the Office of the Commissioner of Insurance have each issued supervisory 

guidelines/codes of practice on AML/CFT under the relevant governing ordinances. These 

ordinances provide the regulators with supervisory powers.   

¶ Effective enforcement of AML/CFT laws: Law enforcement agencies use a combination of 

proactive intelligence-led and reactive financial investigations to combat ML and TF. They 

put specific emphasis on co-operation with domestic and overseas law enforcement and other 

operational agencies in financial investigations. Suspicious transaction reporting forms one of 

the primary sources of intelligence for AML/CFT purposes. The Joint Financial Intelligence 

Unitôs (JFIU) has recently increased its analytical capability with the introduction of an 

electronic reporting and case management system. The JFIU has also been conducting 

outreach and training for the financial sector and DNFBPs. At present, the focus is on raising 

awareness amongst the DNFBPs. 

¶ International initiatives: Hong Kong has been actively engaging in international co-operation 

to combat ML and TF, in multilateral fora and bilaterally. Hong Kong has a legal framework 

for mutual legal assistance and surrender of fugitive offenders with other jurisdictions. As at 

December 2007 Hong Kong had established 22 bilateral mutual legal assistance agreements 

and 17 surrender of fugitive offenders agreements with foreign jurisdictions.     

¶ Public outreach, engagement and capacity building: Proactive outreach has involved: 

production of a self-learning training kit; public interest announcements on television and 

radio; leaflets and posters; guidelines; and, provision of technical advice to DNFBPs in the 

drawing up of sector specific guidelines on AML/CFT. Competent authorities engage relevant 

stakeholders when formulating AML/CFT strategies, policies and practices so as to create a 

sense of ownership. Focus groups, working groups and surveys are now common practice. 

Training seminars for financial institutions and DNFBPs have become an annual event since 

2005. The seminars aim to keep the financial institutions and DNFBPs abreast of the latest 

AML/ CFT development, to equip them with the necessary knowledge and skills, and to 

provide a forum whereby different stakeholders can discuss matters of common concern. 
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Seminars and workshops are also organised for non-profit organisations and relevant 

government officials. 

 

59. The effectiveness of the AML/ CFT regime is reviewed primarily through routine reviews and 

thematic reviews co-ordinated by the Security Bureauôs Narcotics Division. Routine reviews are 

conducted at operational and strategic levels. Operational reviews are conducted by relevant 

competent authorities, normally on a monthly or quarterly basis, by examining statistics and any other 

relevant information. Strategies are formulated to address any issues identified. The financial 

regulators also conduct regular reviews of their AML/CFT supervisory frameworks. Use is made by 

the regulatory agencies of on-site examinations, offsite monitoring, self-assessment questionnaires 

and industry working groups to gauge the effectiveness of the regime and to ensure compliance. 

Thematic reviews are conducted when a particular concern about the effectiveness of the AML/CFT 

regime arises, when new trends or typologies are identified, or when routine review has revealed 

deficiencies in the regime. In 2005-2006 a review was conducted on the effectiveness of the reporting 

requirements. In 2006 another review was conducted on the effectiveness of the ML and TF offences. 

In 2007, reviews were undertaken on the potential AML/CFT threat arising from the development of 

mobile phone remittance and on regulation of remittance agents and money changers.     

 

60. Hong Kong authorities have indicated that they intend to continue to take measures, including 

preparation of legislation as appropriate, after the mutual evaluation is completed to take into account 

comments and recommendations arising from the evaluation. The HKMA plans to issue further 

guidance from the Industry Working Group on Prevention of ML and TF. The HKMA will also 

continue to enhance its AML/CFT examinations to ensure that appropriate supervisory measures are 

in place. The SFC will continue to reinforce preventive measures of the industry by reviewing and 

revising its AML guidance notes in line with the latest international standards, conducting more 

inspections on AML/CFT measures, providing more guidance to the industry and promoting 

industryôs understanding by way of seminars and on-line education. The OCI will continue to review 

and revise the Insurance Guidelines in line with developments in the international standards, will 

consider issuing more specific guidelines for insurance institutions and will enhance monitoring and 

education through strengthening the on-site inspection visits and enhancing its website. 

 

b. The Institutional Framework for Combating Money Laundering and Terrorist 

Financing 

 

Ministries 
 

61. The Security Bureau is responsible for a wide-ranging policy portfolio, from maintenance of 

law and order, exercising effective and efficient immigration and customs control, to rehabilitating 

offenders and drug abusers, and providing swift and reliable emergency fire and rescue services. The 

security policies are implemented through the disciplined forces. They include the Hong Kong Police 

Force, the Fire Services Department, the Correctional Services Department, the Immigration 

Department, the Customs and Excise Department, the Auxiliary Medical Services, the Civil Aid 

Services and the Government Flying Service. The Narcotics Division is one of the divisions within 

the Security Bureau. It is responsible for setting overall policy on and co-ordinating the 

implementation of AML and CFT measures with the Department of Justice, Police Force, Customs 

and Excise Department, Financial Services and the Treasury Bureau, financial regulators and all 

sectors subject to AML/CFT obligations. The óAô Division of the Security Bureau oversees counter-

terrorism policy and legislation. The óAô Division is also responsible for the policy concerning mutual 

legal assistance in criminal matters and surrender of fugitive offenders. The óEô Division of the 

Security Bureau oversees policy and legislation on internal security and law and order issues. 

 

62. The Financial Services and the Treasury Bureau is responsible for policy matters and the law 

concerning companies, trust companies and limited partnerships. It has two branches ï the Treasury 

Branch, which oversees Governmentôs revenue policy and administration, and the Financial Services 
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Branch. The policy responsibility of the Financial Services Branch is to maintain and enhance Hong 

Kong's status as a major international financial centre, and to ensure our markets remain open, fair 

and efficient through the provision of an appropriate economic and legal environment. While market 

regulatory functions are performed by independent statutory regulators, the Financial Services Branch 

facilitates and co-ordinates initiatives to upgrade overall market quality and to ensure that Hong 

Kong's regulatory regime meet the needs of modern commerce.  

 

63. The Commerce and Economic Development Bureau (CEDB) is responsible for a wide 

portfolio, which includes: external commercial relations; investment promotion; intellectual property 

protection; industry and business support; tourism; consumer protection; competition; broadcasting 

and film-related issues; development of telecommunications, innovation and technology; and, control 

of obscene and indecent articles. Division 2 of the Commerce, Industry and Tourism Branch of CEDB 

is responsible for implementation of United Nations Security Council Resolutions under instruction 

from the Central Peopleôs Government of the PRC. 

 

Criminal justice and operational agencies 
 

64. There are three law enforcement agencies which handle ML cases related to predicate offences: 

¶ The Hong Kong Police Force, which is empowered by the Police Force Ordinance and other 

ordinances to investigate all other crimes and within which the JFIU is housed. 

¶ The Customs and Excise Department (C&ED), which investigates trafficking, manufacturing 

and possession of dangerous drugs; infringement of copyright; smuggling; infringement of 

trade mark rights and false trade description; and, offences relating to dutiable goods. 

¶ The Independent Commission Against Corruption (ICAC), which investigates corruption and 

election complaints and related offences.  

 

65. The Hong Kong Police Force is responsible for the prevention and detection of crime, including 

ML investigations related to drug trafficking and indictable offences, and TF investigations. The 

Police enforce Hong Kongôs ML and TF legislation, and also play an active part in international co-

operation.  A dedicated financial investigations unit, responsible for TF, drug, and organised crime 

related ML, is housed within the Narcotics Bureau. The unit is also responsible for responding, under 

instruction of the Department of Justice, to mutual legal assistance requests made by overseas 

competent authorities under the Mutual Legal Assistance in Criminal Matters Ordinance. The 

Commercial Crime Bureau, which is responsible for investigation of complex financial crimes, 

investigates ML connected to complex fraud offences. These dedicated financial crime units are 

supplemented by criminal investigation units in Regions and Districts which investigate predicate 

offences and ML associated with predicate crimes being investigated. 

 

66. The Joint Financial Intelligence Unit (JFIU) was established in 1989 following the introduction 

of Drug Trafficking (Recovery of Proceeds) Ordinance Cap. 405 (DTROP), which imposed an 

obligation to report the suspected transactions involving drug proceeds. Sworn Police and civilian 

officers from the Police and Customs and Excise Department staff the unit. The JFIU is part of the 

Hong Kong Police Force and is responsible for the receipt, analysis and dissemination of suspicious 

transaction reports. The JFIU is also responsible for the operation of a basic registration scheme for 

remittance agents and money changers.  

 

67. The Customs & Excise Department (C&ED) is responsible for enforcement action against: 

smuggling; protection and collection of Government revenue on dutiable goods; detection and 

deterrence of narcotics trafficking and abuse of controlled drugs; protection of intellectual property 

rights; protection of consumer interests; and, facilitation of legitimate trade. The five investigation 

bureaus in the Intelligence and Investigation Branch are responsible for investigating offences relating 

to drug trafficking, smuggling, infringement of copyright and trademark rights. The Financial 

Investigation Group (FIG), in the Customs Drug Investigation Bureau, conducts investigations into 
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ML related to drug trafficking and organised crime and initiates applications for freezing and 

confiscation of proceeds of crime. As part of the JFIU, it is involved in investigations of STRs. At the 

international level, the C&ED works jointly with other overseas law enforcement agencies, gathering 

evidence on ML and tracing crime proceeds.     

 

68. Established in February 1974, the Independent Commission Against Corruption (ICAC) is an 

independent law enforcement agency responsible for combating and preventing corruption, in the 

public and private sectors. ICAC investigates corruption offences under the Prevention of Bribery 

Ordinance Cap. 201 (POBO). These offences include bribery in the public and private sectors and 

abuse of office by civil servants. If, during an investigation the ICAC encounters other offences 

connected with or whose commission is facilitated by the POBO offence(s), then the ICAC may 

investigate those other offences. In respect of corruption offences, the ICAC has special powers of 

investigation enabling it to obtain access to the records of banks and financial institutions. The ICAC 

has powers to trace and freeze the proceeds of corruption and upon conviction to obtain restitution or 

confiscation of such proceeds. Measures were recently taken to enhance the ICACôs ability to 

confiscate bribes received in connection with certain public and private sector óacceptingô offences. 

ICAC has investigated ML related to the proceeds of corruption.   

 

69. The Department of Justice (DOJ) controls all criminal prosecutions in Hong Kong, acts as the 

central authority for all international requests for legal co-operation in criminal matters and advises 

Government Bureaus on implementation of United Nations resolutions.   

¶ In practice, many prosecutions at the summary level are handled by the court prosecutors 

from the DOJ with the assistance of the police or other investigative bodies. The 

Departmentôs Prosecutions Division conducts more complex trials and appeals, provides legal 

advice to enforcement agencies, and exercises on behalf of the Secretary for Justice the 

discretion whether or not to institute criminal proceedings. The Commercial Crime Unit, 

including the Domestic Proceeds of Crime and Anti-terrorism (Asset Recovery) section, 

comprises about 25 prosecutors. The Asset Recovery Section specialises in domestic asset 

recovery, confiscation of crime proceeds and ML and TF cases. It is also responsible for 

formulating prosecution policy relating to the confiscation of the proceeds of crime.   

¶ The International Law Division comprises the Treaties and Law Unit and the Mutual Legal 

Assistance Unit. The Treaties & Law Unit advises government policy bureaus on the 

preparation of primary and secondary legislation dealing with anti-terrorism measures and 

mutual legal assistance in criminal matters. The Unit also provides on-going advice to 

government bureaus. The Mutual Legal Assistance Unit co-ordinates requests for surrender of 

fugitive offenders, mutual legal assistance and transfer of sentenced persons. The Unit also 

assists foreign jurisdictions in the investigation and prosecution of criminal matters and 

processes all incoming and prepares all outgoing requests for mutual legal assistance and 

surrender of fugitive offenders. 

 

70. The Inland Revenue Department (IRD) administers the taxation system of Hong Kong, 

including the granting of tax-exempt status to eligible non-profit organisations (NPOs) that are 

exclusively charitable in nature. Once tax-exempt status is granted, the IRD will, from time to time, 

call for accounts, annual reports or other documents to review the tax-exempt status and to examine 

whether the institution's objects are still charitable and its activities are compatible with its objects. 

 

Financial sector bodies 
 

71. The Hong Kong Monetary Authority (HKMA ) is responsible under the Banking Ordinance 

(BO) for supervision of banks, restricted licence banks and deposit-taking companies, which are 

collectively referred to as authorised institutions (AIs). Its principal function is to ñpromote the 

general stability and effective working of the banking systemò. The HKMA is also mandated to 

ensure that banking is carried out with integrity, prudence, professionalism and in a manner which is 
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not detrimental or likely to be detrimental to the interests of depositors or potential depositors. The 

HKMA has issued two statutory guidelines on AML/CFT pursuant to s.7(3) BO. Failure to comply 

with the guidelines may call into doubt whether the AI continues to satisfy the authorisation 

(licensing) criteria for these institutions. The HKMA also issues circular letters to AIs from time to 

time, providing them with guidance on specific AML/CFT issues. The HKMA ensures compliance of 

AIs with its AML/CFT guidelines through on-site examinations and other supervisory contacts such 

as prudential interviews, meetings with the board of directors and meetings with the external auditors.     

72. The Securities and Futures Commission (SFC) was established under the Securities and Futures 

Ordinance Cap 571 (SFO) primarily to: maintain and promote the fairness, efficiency, 

competitiveness, transparency and orderliness of the securities and futures industry; and, minimise 

crime and misconduct in the industry. The SFC is empowered to make rules requiring licensed 

persons to comply with the relevant practices and standards relating to their conduct in carrying on 

regulated activities. It also publishes codes and guidelines for the purpose of giving guidance relating 

to the practices and standards with which licensed persons are expected to comply in carrying on 

regulated activities. Licensed persons must comply with the relevant laws, codes and guidelines 

published by the SFC including those related to combating ML and TF, in particular the Prevention of 

Money Laundering and Terrorist Financing Guidance Note (Securities Guidelines). Those AIs which 

are registered with the SFC because they conduct trading activities in securities and futures products, 

are required to observe the sector specific requirements in the Securities Guidelines which are not 

covered by the HKMA's guidelines. 

 

73. The Office of the Commissioner of Insurance (OCI) regulates and supervises the insurance 

industry, promoting stability and protecting policyholders. The Insurance Companies Ordinance Cap. 

41 (ICO) prescribes a regulatory framework for insurance business in Hong Kong. Its twin objectives 

are to ensure the financial soundness of all insurers authorised in Hong Kong and the fitness and 

properness of their management. A self-regulatory system for insurance intermediaries has also been 

in operation since June 1995. The OCI reviews the regulatory regime for the insurance industry from 

time to time in light of operational experience and market development. The OCI has issued a 

Guidance Note on Prevention of Money Laundering and Terrorist Financing (Insurance Guidelines) 

pursuant to s.4A ICO and issues circular letters to insurance institutions from time to time. To monitor 

insurersô compliance with AML/CFT measures, the OCI conducts regular on-site inspection visits. 

During these visits, officers check insurersô AML/CFT policies and procedures. 

 

74. The Hong Kong Exchanges and Clearing Limited (HKEx) owns and operates the only stock 

exchange and futures exchange in Hong Kong and its related clearing houses. The Stock Exchange, a 

wholly-owned subsidiary of HKEx, is a recognised exchange company under the SFO. It operates and 

maintains a stock market in Hong Kong and is the primary regulator with respect to trading matters. 

The Futures Exchange, a wholly-owned subsidiary of HKEx, is a recognised exchange company 

under the SFO. It operates and maintains the futures market in Hong Kong and is the primary 

regulator of Futures Exchange participants with respect to trading matters.     

 

75. The Companies Registry is responsible for administration of a register of local and non-Hong 

Kong companies. It also ensures compliance with the statutory filing requirements and maintains a 

register of company names (but not business names). While there is no central registry in Hong Kong 

for non-company trusts or other similar legal arrangements, the Companies Registry maintains a 

register of trust companies registered under Part VIII of the Trustee Ordinance Cap. 29, and a register 

of limited partnerships under the Limited Partnership Ordinance Cap. 37. 

 
Professional bodies 
 

76. The Law Society of Hong Kong is a professional association for practising solicitors. It was 

incorporated in 1907 as a company limited by guarantee. The Law Society is a self-regulatory 

organisation. Solicitors are required to comply with the Hong Kong Solicitorsô Guide to Professional 

Conduct (SGPC) which includes statutory rules and principles relating to legal practice and ethical 
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issues. The Law Society is empowered to investigate and prosecute solicitors and their staff for 

alleged misconduct. Since 1997, the Law Society has issued three circulars drawing membersô 

attention to AML legislation and practical guidelines have been provided to members on issues of 

customer due diligence and identification of clients. In December 2007 the Society issued an updated 

Circular and Practice Direction on AML/CFT to its members which will come into effect on 1 July 

2008. The Law Society has two monitoring accountants and they visit law firms on a regular basis to 

advise solicitors on accounting practices. In June 2007, the Law Society and the Narcotics Division 

organised an AML seminar for members.   

 

77. The Hong Kong Institute of Certified Public Accountants (HKICPA) operates under the 

Professional Accountants Ordinance (PAO) and is the only body authorised by law to register and 

grant practising certificates to certified public accountants in Hong Kong. HKICPA has wide-ranging 

responsibilities, including: assuring the quality of entry into the profession; promulgating financial 

reporting; auditing and ethical standards; and, regulating and disciplining members. HKICPA requires 

its members to comply with the Code of Ethics for Professional Accountants (PACE). In addition, 

members in public practice are required to observe, maintain and apply professional standards such as 

the Hong Kong Standard on Quality Control (HKSQC1) and Hong Kong Standards on Auditing 

(HKSA). HKICPA issued a Legal Bulletin in July 2006, which has a specific focus on AML/CFT 

requirements. The HKICPA also runs continuing professional development seminars for members 

that include topics relating to AML/CFT, as well as participating in seminars and forums run by 

government agencies.  In addition, AML/CFT-related information, such as updates on United Nations 

sanctions, and lists of terrorists and terrorist associates, are promulgated through electronic circulars 

to members. 

 

78. The Hong Kong Institute of Chartered Secretaries (HKICS) is an independent professional 

body dedicated to formulation and effective implementation of good corporate governance policies as 

well as the advancement of the profession of Chartered Secretary. Members of the Institute must 

comply with the industry Code of Professional Conduct. There are presently no AML/CFT 

requirements for chartered secretaries, though HKICS members must observe the customer due 

diligence requirements in the HKMA Supplement to the Guideline on Prevention of Money 

Laundering when they act as intermediaries of financial institutions which are subject to HKMA 

regulation. Further, when HKICSô members handle offshore corporations, they have to ensure that 

these companies are in compliance with relevant overseas AML legislation.  In 2007, HKICS 

established an internal AML Working Group to study the impact of the FATF Recommendations and 

any AML obligations to be introduced in Hong Kong on its members who work in the trust and 

company services providers sector.  In an effort to increase membersô awareness of ML risks, HKICS 

has invited speakers from government agencies and experts to speak at AML seminars in the past year 

and has published relevant articles in the official monthly publication. In July and August 2007, 

HKICS surveyed its members which are trust and company services providers to assess their AML 

awareness and compliance.    

 

79. The Estate Agents Authority (EAA) is an independent and self-financing statutory body 

established in November 1997 under the Estate Agents Ordinance Cap. 511 (EAO) to: regulate and 

control the practices of the Hong Kong estate agency trade; promote the integrity and competence of 

estate agents; and, enhance the status of the estate agency trade. An individual or a company carrying 

on estate agency work in Hong Kong must hold a valid licence. Licensed estate agents and agency 

companies must comply with the EAO, the EAA Code of Ethics and other guidelines issued by EAA 

from time to time. The EAA issued a Preventive Measures on Money Laundering practice circular in 

January 2004. The EAA carries out compliance checks, complaints investigations and disciplinary 

actions ranging from reprimand to revocation of licence. EAA on-site inspections have found that, in 

general, estate agents are aware of the importance of preventing ML and TF and have observed the 

CDD and record keeping requirements of the Practice Circular. AML/CFT seminars conducted by 

enforcement authorities are well received by the estate agents. 
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c. Approach Concerning Risk 

 

80. Hong Kong has not conducted an AML/CFT risk assessment.  The financial regulators do 

however employ a risk-based approach to their supervision activities. 

 

81. AIs are encouraged to maintain risk sensitive AML/CFT systems. They are required to adopt 

more extensive CDD measures for high risk customers and more sophisticated transaction monitoring 

systems for high risk operations. AIs are also permitted to adopt simplified CDD for low risk 

customers. The HKMA, in consultation with the Industry Working Group, will develop more detailed 

guidance on how AIs should calibrate their AML/CFT system on a risk sensitive basis.  The same 

philosophy is followed by the HKMA in combating ML and TF. The HKMA allocates supervisory 

resources having regard to each institutionôs level of inherent risks as well as the effectiveness of its 

system to counter ML and TF. For example, while all AIs are subject to tier-1 examinations on 

AML/ CFT controls, those assessed to a have higher level of perceived AML/CFT risk are subject to 

the more in-depth tier-2 examinations. Moreover, thematic examinations focused on specific high risk 

operations such as private banking and correspondent banking are undertaken from time to time. 

 

82. Under the Securities Guidelines, LCs are required to adopt risk-based CDD by using specific 

criteria based on the type of customer (for example, politically exposed persons ï PEPs), business 

relationship, transaction and origin of customer etc, in order to identify customers posing a higher risk 

of ML and TF. On the other hand, customers judged to be of lower risk (for example, companies 

listed on a stock exchange in a FATF member or an equivalent jurisdiction and their subsidiaries) 

would be eligible for simplified CDD measures. LCs should be able to justify their assessments to the 

SFC and demonstrate that it was a reasonable assessment. On an ongoing basis, SFC staff assess and 

monitor likely AML risks based on referrals from the JFIU, past inspection findings, 

compliance/disciplinary history and any other sources of intelligence. Based on this assessment, the 

SFC decides in each case whether it should conduct i) a high-principle review through onsite 

inspection or prudential visit; ii)  an in-depth onsite inspection; or iii)  a thematic inspection.        

 

83. Under the OCIôs July 2005 Guidance Note on Prevention of Money Laundering and Terrorist 

Financing (Insurance Guidelines), authorised insurers, insurance agents and insurance brokers 

carrying on or advising on long-term insurance business are required to adopt a risk-based approach to 

CDD. The CDD measures applied should be commensurate with the risk level of the customers as 

determined during the customer acceptance process. Enhanced CDD should be applied to higher risk 

customers such as those conducting non-face-to-face transactions and PEPs. Conversely, it is 

acceptable for insurance institutions to apply simplified CDD for lower risk customers such as those 

companies which are listed in Hong Kong or on a recognised stock exchange. The guiding principle is 

that insurance institutions should be able to justify that they have taken reasonable steps to satisfy 

themselves as to the true identity of their customers and/or beneficial owners. This requires 

institutions to document their assessments and the reasons behind each assessment. The OCI adopts a 

risk-based approach to monitoring and regulation, including on-site inspections. When deficiencies or 

non-compliance are identified in an authorised insurer, OCI staff take follow-up action and ensure the 

deficiencies are rectified. 

 

d. Progress Since the Last Mutual Evaluation 

 

84. Hong Kong was last subject to an FATF mutual evaluation in 1998. The recommendations 

made and action taken since that time are described below. 

 

The JFIUôs effectiveness, guidance, training and feedback (paras 89, 107, 108 and 113) 

 

85. The JFIU has taken steps to improve the quality and quantity of suspicious transactions reports 

(STRs) in recent years: introducing online reporting; conducting qualitative and quantitative analysis 

for targeted outreach; enhanced outreach across the reporting sectors; and, improving feedback. Since 

1999, the JFIU has chaired the Working Group on Suspicious Transactions Reporting, established to 
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improve the quality and quantity of reports by providing a forum for the law enforcement, regulators 

and the various reporting sectors to discuss issues relating to STRs. In addition, the JFIU is a member 

of the HKMAôs Industry Working Group on ML. These efforts have resulted in a steady increase in 

reporting.  In 2007, 15 457 STRs were received by the JFIU. 

 

86. In terms of feedback, JFIU provides specific information for reporting entities in relation to the 

final designation of each report and publishes quarterly reports, which contain a breakdown of 

relevant statistics, recent trends and typologies, sanitised cases for training purposes and other matters 

of interest. The JFIUôs website contains guidance on suspicious transaction identification and 

reporting, and the advisory AML/CFT Guideline for the remittance and money exchange sector.  

The money laundering offence and related legislative programme (paras 96, 97 and 118) 

 

87. The Drug Trafficking and Organised Crimes (Amendment) Bill 2000 was introduced to the 

Legislative Council in 2000. This bill, amongst other things, proposed lowering the mental threshold 

for the ML offences under Organized and Serious Crimes Ordinance (OSCO) and Drug Trafficking 

(Recovery of Proceeds) Ordinance (DTROP) to ñreasonable grounds to suspectò and proposed an 

increase of the maximum penalty for ML from 14 years to 20 years. The proposal met with opposition 

in the Legislative Council and was ultimately withdrawn.   

 

88. Authorities have for some time discussed the need to incorporate key elements of the CDD 

process (i.e. the asterisked items within the assessment methodology) into law or regulation. In Hong 

Kong, it is the usual practice to regulate through administrative means on the basis that this provides 

greater flexibility , since a legislative process in Hong Kong is lengthy and requires extensive public 

consultation. When the FATF Recommendations were revised in 2003, it was considered that the 

quickest way to put them into effect in Hong Kong was through the administrative powers of the three 

major financial regulators. This was considered to have the benefit of building up experience in 

complying with the new requirements and to help reduce possible objections when legislation is 

introduced in due course. The authorities consider that, since the three major financial sectors are 

supervised by three different regulators with different powers and regulatory regimes, it is a complex 

exercise to devise a mechanism acceptable to all three sectors that can comply with FATF 

requirements and suits Hong Kong circumstances. 

 

89. In July 2002, the AML provisions in DTROP and OSCO were strengthened by the Drug 

Trafficking and Organised Crimes (Amendment) Ordinance 2002. Restraint or charging orders may 

now be made in relation to the property of a person who has been arrested for a drug trafficking 

offence or a specified offence, and released on bail or refused bail. The holder of any realisable 

property which is subject to a restraint or charging order, is required to provide documents or 

information on the value of the property to an authorised officer to facilitate the application and 

making of a confiscation order. A penal provision for breaching a restraint or charging order was 

introduced to deter people from knowingly dealing with any restrained property. A rebuttable 

assumption now exists that all the property held by a convicted defendant for the previous six years 

were the proceeds of drug trafficking. The defendant may rebut this assumption on the balance of 

probabilities. Finally, the court is now able to fix a period within which a defendant is to pay an 

OSCO or DTROP confiscation order. 

 

Unregulated remittance centres and money changers (paras 100 and 122) 

 

90. In 2000 OSCO introduced a registration scheme for money changers and remittance agents. 

They are also required to identify customers and keep records of transactions of HKD 20 000 

(USD 2 560) or above. In January 2007 amendments to s.24C and Schedule 6 of OSCO came into 

effect, lowering the threshold for identity verification and record-keeping in transactions undertaken 

by remittance agents and money changers to HKD 8 000 or above. It is an offence for a remittance 

agent or money changer to fail to verify customersô identity or keep records of transactions. Failure to 

comply with these requirements is subject to a maximum sentence of three monthsô imprisonment and 
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a fine of HKD 100 000 (USD 12 820). The Police and the C&ED investigate unlicensed operators that 

are disclosed through investigations or suspicious transaction reports. There have been 88 successful 

prosecutions as at 31 December 2007 for contravention of the registration requirement. In January 

2005, one unregistered operator was fined HKD 100 000 for failing to register and for failing to keep 

appropriate records. This is the largest cumulative sanction imposed to date. 

 

Cross-border measures (para 102) 

 

91. Hong Kong has not implemented a declaration or disclosure system, to detect, seize or 

confiscate the physical cross-border transportation of currency or bearer negotiable instruments (BNI) 

that are related to ML or TF but has opted to rely on existing ordinances. The Drug Trafficking 

(Recovery of Proceeds) Ordinance, Cap. 405 (DTROP), the Organized and Serious Crimes 

Ordinance, Cap. 455 (OSCO) and the United Nations (Anti-Terrorism Measures) Ordinance Cap. 575. 

(UNATMO), provide general powers for the seizure, detention, restraint and confiscation of 

currency/BNI which is suspected or found to be proceeds of crime or terrorist property. There is no 

provision allowing for seizure of funds/instruments which are not reasonably suspected to be tainted. 

Similarly, no provisions exist to seize and detain currency/BNI on the grounds of a failure to disclose 

or misrepresentation by the party concerned.  While neither a declaration nor disclosure system is in 

effect, some disclosures are provided voluntarily by persons passing through border points. 

 

Improving awareness in the banking sector (paras 110, 111 and 113) 

 

92. The Hong Kong Association of Banks (HKAB) has played a more active role in the fight 

against ML and TF. It has produced a video and a booklet that can be used by member banks for 

training their staff on identifying and reporting suspicious transactions to law enforcement agencies. 

HKAB has also developed a leaflet to explain to bank customers the need for AML and CFT and how 

they may help in fighting such crimes. To enhance the AML/CFT awareness, the HKMA collaborates 

with the JFIU to provide seminars on AML/ CFT issues and developments, including with respect to 

STR reporting. In 2007, the JFIU received 15 457 STRs, 83% of which were from AIs. The HKMA 

has published two enforceable guidelines for AIs relating to the FATF standards: the 1997 Guideline 

on Prevention of Money Laundering (Bank Guidelines); and, the 2006 Supplement to the Guideline on 

Prevention of Money Laundering (Bank Supplement). Annex 5 to the Bank Guidelines provides 

examples of what might constitute suspicious transactions. The JFIU has since 2005 been posting 

Quarterly Suspicious Transaction Report Analysis on its website providing statistics, qualitative 

analysis of STR and case studies to help reporting entities improve the quality of their STRs.   

 

SFC to encourage suspicious transaction reporting (paras 92, 113 and 121) 

 

93. The SFC has been working to raise the industryôs AML/CFT awareness and compliance, 

notably publishing revised Securities Guidelines in 2005 which contain AML/CFT requirements 

including: customer acceptance; customer due diligence; record keeping; retention of records; 

recognition and reporting of suspicious transactions; and, staff screening and training. A list of 

potentially suspicious or unusual activities which shows the types of transactions that could be a cause 

of scrutiny is also provided in Appendix C(ii) of the Securities Guidelines. In May 2006, the SFC 

issued a set of frequently asked questions and answers to help Licensed Corporations (LCs) 

implement the Securities Guidelines. To enhance the LCsô knowledge and skills on AML/CFT, the 

SFC has organised/participated in 17 AML seminars since January 2004, informing the industry of 

key indicators of ML and TF activities. In particular, LCs have been reminded, through regular AML 

circulars and on-site inspections, of their STR reporting obligation and have been advised to examine 

the JFIUôs quarterly suspicious transactions analysis reports and reports on ML typologies such as 

those issued by FATF and the Egmont Group of FIUs. An AML self-assessment program has also 

been launched. The number of suspicious transactions reported in the securities and futures sector has 

increased in recent years, from 22 reports in 1997, to 76 in 2004, to 220 in 2007. 
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Insurance Authority to concentrate on risk areas and encourage STRs (paras 92, 112, 113 and 121) 

 

94. A dedicated AML/CFT team was established in the Office of the Commissioner of Insurance 

(OCI) in 2000.  In addition, the scope of on-site inspections for AML/CFT purposes was broadened 

after release of the Guidance Note on Prevention of Money Laundering and Terrorist Financing 

(Insurance Guidelines) in 2005. For insurers which are exposed to higher AML/CFT risks (e.g. single 

premium business), the frequency of AML/CFT visits has been enhanced from once every three years 

to once every two years under normal circumstances. The OCI issues circulars notifying insurance 

institutions of suspected terrorists gazetted under local legislation or internationally, and encouraging 

them to be alert to suspicious transactions and report any suspicious cases promptly to the JFIU. In 

addition, a clause was inserted in the Code of Conduct for Insurers issued by The Hong Kong 

Federation of Insurers reminding insurers of their obligation to take all reasonable steps to prevent the 

insurance industry from being exploited by money launderers. Seminars are arranged by the OCI, 

industry bodies, the Narcotics Division, Security Bureau and JFIU for the insurance practitioners to 

enhance their understanding and awareness of prevention of ML and TF. A special corner on 

ñCirculars on AML Mattersò was set up on the OCI website and AML news and articles are published 

in the OCIôs newsletter. In 1997, only one suspicious transaction report came from this industry. The 

number of reports has increased progressively, to 144 in 2004 and 311 in 2007. 

 

International co-operation (paragraphs 114 to 116) 

 

95. Hong Kong has signed 22 bilateral mutual legal assistance agreements which provide for the 

usual range of legal assistance including taking of witness evidence, search warrants, production 

orders, transfer of persons to assist in investigations and prosecutions, and restraint and confiscation 

of proceeds of crime. Hong Kong handles a significant number of requests from each of these 

jurisdictions through the Mutual Legal Assistance Unit of the Department of Justice. In addition, 

under the Mutual Legal Assistance in Criminal Matters Ordinance Cap. 525 (MLAO), Hong Kong is 

able to offer like assistance to other jurisdictions without an operational agreement based on 

reciprocity undertakings. The MLAO and the agreements which have been made the subject of 

subsidiary legislation under the MLAO seem to be working well.   

 

96. Legislative amendments to DTROP and OSCO in 2004 now allow the JFIU to disseminate 

information derived from STRs to overseas counterparts and non-counterparts for the purposes of 

combating crime, without the need for any reciprocity undertaking. UNATMO contains similar 

provisions for the purpose of preventing and suppressing TF. In addition, the JFIU has recently signed 

Memoranda of Understanding with five FIUs. 

 

Regulation of shell companies (paragraph 123) 

 

97. Issues relating to shell companies such as bearer shares, corporate directors and secretaries and 

the non-disclosure of beneficial ownership of shares will be considered in the context of a future 

revision of the Companies Ordinance. The exercise to rewrite the Companies Ordinance will  be in 

two phases. Phase I will focus on the core company provisions affecting the daily operation of 

600 000 live companies, while Phase II will deal with winding-up provisions. A White Bill for Phase I 

is expected to be released for public consultation in mid-2009. In the meantime, access to company 

information at the Companies Registry (CR) has been improved to enhance transparency. Since 

February 2005, members of the public have been able to obtain company information (e.g. date of 

incorporation, particulars of the directors and secretaries, registered office address) online, using the 

CRôs Cyber Search Centre
14

. They can also apply, at specified fees, for a report on company 

particulars which includes its registered office address, share capital structure and the names of 

directors and secretaries and/or the image records of registered documents such as annual returns 

which contain details of the shareholding of the company. 

                                                      
14

  www.icris.cr.gov.hk. 
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2. LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES  

Laws and Regulations 

 

2.1 Criminalisation of Money Laundering (R.1 & R.2) 

 

2.1.1 Description and Analysis 

 

98. The offence of ML was created in 1989 under s.25 Drug Trafficking (Recovery of Proceeds) 

Ordinance (DTROP) Cap. 405. Section 25 provides that it is an offence for a person to deal in 

property ñknowing or having reasonable grounds to believeò that the property ñin whole or in part 

directly or indirectly represents any personôs proceeds of drug traffickingò. In 1994, s.25 of the 

Organized and Serious Crimes Ordinance (OSCO) Cap. 455 replicated the mental and physical 

elements of this offence but extended the range of predicate offences to all indictable offences (which 

is expressly defined to include any extraterritorial conduct that, if committed in Hong Kong, would 

amount to an indictable offence in Hong Kong).   

 

99. Under sections 2 of both DTROP and OSCO, ñdealingò includes: 

¶ Receipt or acquisition. 

¶ Concealment. 

¶ Disposal or conversion. 

¶ Movement into or out of Hong Kong. 

¶ Use as security. 

 

100. A person who deals with the proceeds of his own crime can be prosecuted with both the 

predicate offence and the ML offence: HKSAR v. LOK Kar-win & others [1999] 4 HKC 783. The 

maximum penalty for ML is 14 yearsô imprisonment and a fine of HKD 5 000 000 (USD 641 000). 

 

101. Sections 25A of both DTROP and OSCO impose a duty upon any person to report his or her 

knowledge or suspicion that property may be related to drug trafficking or an indictable offence. 

These provisions effectively give rise to a universal obligation to report suspicious transactions and, 

as such, are key to Hong Kongôs AML framework. Under s.25A(2) OSCO and DTROP, the making 

of an STR triggers defences to prosecution for ML under s.25: a person may transact (deal with) 

suspected proceeds, whether before or after making the STR, where an STR is made: 

(a) before the transaction and the transaction subsequently occurs with the consent of an 

óauthorized officerô; or 

(b) An STR was made - 

(i) after the transaction; 

(ii)  on the personôs initiative;  

(iii)  as soon as it is reasonable for the person to make it. 

 

102. Section 25 itself extends this defence even to situations where no STR has been made ï 

whether before or after the transaction - provided an accused can show: 
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(a) he intended to disclose his knowledge/suspicions to an authorized officer;  

(b) there is reasonable excuse for his failure to do so. 

 

Recommendation 1 

 

103. The 1988 United Nations (UN) Convention Against Illicit Traffic in Narcotic Drugs and 

Psychotropic Substances (the Vienna Convention) was implemented in Hong Kong prior to reversion 

to Chinese sovereignty in 1997. By virtue of Article 153 of the Basic Law, it remains implemented in 

Hong Kong. The 2000 UN Convention Against Transnational Organized Crime (the Palermo 

Convention) was signed by the Peopleôs Republic of China on 12 December 2000 and ratified on 23 

September 2003. It was applied to Hong Kong on 27 September 2006. 

 

104. Under both DTROP and OSCO, a broad range of acts are included in the physical element of 

the ML offence. In addition to criminalising acquisition, and use of property derived from offences, 

the ML offences in Hong Kong expressly criminalise óknowing receiptô of proceeds of crime, without 

the need for further ódealingô of any kind. Thus, possession is criminalised as long as the person knew 

the property derived from certain criminal offences. Article 3 of the Vienna Convention and Article 6 

of the Palermo Convention require the criminalisation of the ñacquisition, possession or use of 

propertyò. The conventions also require, in all cases, knowledge ñat the time of receiptò that such 

property was derived from certain specified offences (see Article 3(1)(c)(i) of the Vienna Convention 

and Article 6(1)(b)(i) of the Palermo Convention). The ML offences in Hong Kong thus comply with 

both the Vienna Convention and the Palermo Convention as to acquisition, possession or use of 

property knowing it was derived from certain offences is criminalised. 

 

105. The offences of ML extend to any property that constitutes criminal proceeds, regardless of 

value. The offences therefore have expansive and inclusive reach. Under s.2 OSCO and DTROP, 

property is defined as including both movable and immovable property within the meaning of s.3 of 

the Interpretation and General Clauses Ordinance Cap. 1 (IGCO). That provision in turn defines 

ñpropertyò as including: 

¶ Money; goods; choses in action (rights to recover assets); and land. 

¶ Obligations; easements; and, every description of estate, interest and profit, present or future, 

vested or contingent, arising out of or incident to property as defined in the point above. 

 

106. The ML offences place no burden on the prosecution to prove the commission of or conviction 

for any predicate offence. The prosecution must simply establish that the defendant had knowledge or 

reasonable grounds to believe that the property concerned represented the proceeds of an indictable 

offence. This much is clear from a plain reading of the ML offences as framed in s.25 DTROP and 

OSCO and is supported by case law: HKSAR v. LI Ching [1997] 4 HKC 108 and Oei Hengky Wiryo v. 

HKSAR [2007] 1 HKLRD 568.   

 

107. As noted above, the ML offences are subject to defences. A person may engage in a ML 

transaction even without consent of an authorised officer, provided an STR is made on his/her 

initiative as soon as practicable following the transaction. A defence is available even where no STR 

has been made, provided there is a reasonable excuse for this failure and provided the person intends 

to disclose his/her knowledge/suspicion to an authorised officer. These defences appear intended to 

provide some protection to front-line and compliance staff within AIs. They also operate to avoid any 

tipping-off inherent in a denial of service based on a staff memberôs knowledge or reasonable belief as 

to the origin of the funds in question. The defences also remove any deterrent to STR reporting where, 

post-transaction, a person forms such a reasonable belief but is concerned at the prospect of criminal 

prosecution based on that objective standard.  Officials advised the evaluation team that they are 

aware of no instances of attempted manipulation of such defences in a ML prosecution. 
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Predicate offences 

 

108. As noted above, the money laundering offence under both OSCO and DTROP is committed 

once a person ódealsô with suspected criminal proceeds ï a concept that ranges from receipt to various 

uses. The ML offence under OSCO is committed once a person deals with property believed to be 

"proceeds of an indictable offenceò. The ML offence under DTROP is committed once a person deals 

with suspected ñproceeds of drug traffickingò. Thus drug trafficking offences and indictable offences 

are predicate offences for ML. 

 

109. Indictable offences are regarded as more serious offences. Under s.14A of the Criminal 

Procedure Ordinance Cap. 221, óindictable offenceô ( ) means any offence other than an 

offence that is triable only summarily. As such, they cover a broad range of offences including: i) 

common law offences such as murder, kidnapping, false imprisonment, conspiracy to pervert the 

course of public justice; and, ii)  statutory offences that are specified to be indictable offences, a 

number of which are set out in Schedules (1) and (2) of OSCO. The ML offence under OSCO is 

therefore the broader of the two ML offences in that its predicate offences comprise all indictable 

offences under Hong Kong law, including drug trafficking offences. Predicate offences under OSCO 

cover a range of offences in each of the following designated categories of offences. The primary 

offences in each category are shown in the table below. 

 
Table 3. Categories of predicate offences in Hong Kong law 

Categories of Offences in 
the 40 Recommendations 

Hong Kongôs Predicate Offences (illustrative) 

Participation in an 
organised criminal group 
and racketeering 

Conspiracy to commit offences under s.159A of the Crimes Ordinance Cap. 
200 (CrO); membership of ñunlawful societiesò under s.18 of the Societies 
Ordinance Cap. 151; prohibition of ñquasi-military organisationsò under s.5 of 
the Public Order Ordinance Cap. 245. 

Terrorism, including TF Offences in relation to unlawful seizure of aircraft and unlawful acts against 
the safety of civil aviation under s.8-s.12 and s.15 of the Aviation Security 
Ordinance Cap. 494; offences in relation to hostage taking under s.3-s.4 of the 
Internationally Protected Persons and Taking of Hostages Ordinance Cap. 
468; offences in relation to the unlawful seizure and unlawful acts in relation to 
ships and fixed platforms under s.11C-s.11I UNATMO; offences in relation to 
bombing of prescribed objects under s.11A-s.11B of the United Nations (Anti-
Terrorism Measures) Ordinance Cap. 575 (UNATMO); offences in relation to 
financing of terrorists and supply of weapons to terrorists under s.7-s.9 
UNATMO. 

Trafficking in human beings 
and migrant smuggling 

Caught via a combination of conventional criminal offences such as 
kidnapping and criminal intimidation, in conjunction with a range of possible 
immigration related offences such as: assisting passage to Hong Kong of 
unauthorised entrants under s.37D of the Immigration Ordinance Cap. 115; 
offence by crew of ship carrying unauthorised entrants to Hong Kong under 
s.37C of the Immigration Ordinance; trafficking in persons to and from Hong 

Kong for the purpose of prostitution under s.129 CrO. 

Sexual exploitation, 
including sexual exploitation 
of children 

Trafficking in persons to or from Hong Kong for the purpose of prostitution 
under s.129 CrO; control of person for unlawful sexual intercourse or 
prostitution under s.130 CrO; causing or encouraging prostitution of, 
intercourse with, or indecent assault on girl or boy under 16 under s.135 CrO; 
sexual offences against children under 16 committed in other countries by a 
HK resident or incorporate having a place of business in HK under s.153P-
s.153R CrO. 

Illicit trafficking in narcotic 
drugs and psychotropic 
substances 

Trafficking in dangerous drugs under s.4 of the Dangerous Drugs Ordinance 
Cap. 134; manufacture of dangerous drugs under s.6 of the Dangerous Drugs 
Ordinance; possession of dangerous drugs under s.8 of the Dangerous Drugs 
Ordinance. 

Illicit arms trafficking Dealing in arms and ammunition without a licence under s.14 of the Firearms 
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Categories of Offences in 
the 40 Recommendations 

Hong Kongôs Predicate Offences (illustrative) 

and Ammunition Ordinance Cap. 238; giving of arms and ammunition to an 
unlicensed person under s.15(1) of the Firearms and Ammunition Ordinance; 
importing or exporting a scheduled strategic commodity (e.g. automatic 
weapons) without a licence under s.6A of the Import and Export Ordinance 
Cap. 60. 

Illicit trafficking in stolen and 
other goods 

Handling stolen goods under s.24 of the Theft Ordinance Cap. 210; importing 
or exporting goods without a licence under s.6 of the Import and Export 
Ordinance; importing or exporting un-manifested cargo under s.18 of the 
Import and Export Ordinance. 

Corruption and bribery Bribery (of a public servant) under s.4 of the Prevention of Bribery Ordinance 
Cap. 201 (POBO); bribery (of public servants in regard to contracts) under s.5 
of the Prevention of Bribery Ordinance; bribery (for procuring withdrawal of 
tenders) under s.6 POBO; bribery (in relation to auctions) under s.7 POBO; 
bribery by persons having dealings with public servants under s.8 POBO; 
corrupt transactions with agents (private sector) under s.9 POBO; and, 
maintaining an incommensurate standard of living or possession of 
unexplained property under s.10 POBO. 

Fraud Fraud under s.16A of the Theft Ordinance; conspiracy to defraud at common 
law. 

Counterfeiting currency Offences in relation to the counterfeiting of notes and coins under s.98-s.105 
of the Crimes Ordinance. 

Counterfeiting and piracy of 
products 

Making or dealing with infringing articles under s.118 of the Copyright 
Ordinance Cap. 528; offences in respect of infringement of trade mark rights 
under s.9 of the Trade Descriptions Ordinance Cap. 362; importing or 
exporting goods bearing false trade mark under s.12 of the Trade Descriptions 
Ordinance. 

Environmental crime Failure to comply with regulations under s.37 of the Merchant Shipping 
(Prevention of Pollution by Sewerage) Regulation Cap. 413A; failure to comply 
with regulations under s.30 of the Merchant Shipping (Prevention of Pollution 
by Sewerage) Regulation Cap. 413K; prohibition of catching or treating whales 
under s.3 of the Whaling Industry (Regulation) Ordinance Cap. 496; carrying 

out a designated project without an environmental permit as required under 
the Environmental Impact Assessment Ordinance Cap. 499. 

Murder, grievous bodily 
injury 

Murder under s.2 of the Offences Against the Person Ordinance Cap. 212; 
grievous bodily harm under s.17 and s.19 of the Offences Against the Person 
Ordinance. 

Kidnapping, illegal restraint 
and hostage-taking 

False imprisonment at common law; kidnapping at common law; forcible 
detention of a person with intent to procure a ransom under s.42 of the 
Offences Against the Person Ordinance. 

Robbery or theft Theft under s.9 of the Theft Ordinance; robbery under s.10 of the Theft 
Ordinance. 

Smuggling Offences relating to the import or export of prohibited items under s.6, s.14, 
s.18 and s.35 of the Import and Export Ordinance. 

Extortion Blackmail under s.23 of the Theft Ordinance; forcible detention of a person 
with intent to procure a ransom under s.42 of the Offences Against the Person 
Ordinance, criminal intimidation under s.24 CrO. 

Forgery Forgery and related offences under s.71-s.76 of the CrO. 

Piracy Piratical acts under s.20-s.22 CrO. 

Insider trading and market 
manipulation 

Insider dealing under s.291 of the Securities and Futures Ordinance (SFO) 

Cap. 571; market misconduct offences under s.295-s.299 SFO, offence of 
market manipulation under s.299 SFO. 
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110. Certain offences relating to weapons of mass destruction are also predicate offences for ML 

under the Weapons of Mass Destruction (Control of Provision of Services) Ordinance Cap. 526. 

 

111. Whilst predicate offences in Hong Kong generally cover a broad ambit of offences within each 

of the designated categories of offences, there are deficits with respect to environmental crimes. Hong 

Kong has environmental offences in a variety of ordinances in addition to those noted in the table 

above for protection of flora and fauna (including endangered species), to guard against pollution and 

for protection of the environment. However, they are all summary offences and, as such, do not 

constitute predicate offences for the offence of money laundering.   

 

112. By virtue of s.25(4) OSCO, conduct amounting to the commission of a predicate offence can 

occur in another country. This is so when the conduct would have constituted an indictable offence if 

it had occurred in Hong Kong. Under this provision, it is not necessary that the conduct constituted an 

offence in that other country.  

 

113. Under s.2 DTROP, drug trafficking is defined as ñdoing or being concerned inò a drug 
trafficking offence or an offence punishable under a "corresponding law", ñwhether in Hong Kong or 

elsewhereò. Under DTROP, therefore, conduct amounting to the commission of a predicate offence 

can occur in another country where it violates a corresponding law of that country. It is unclear to 

what extent this provision encompasses acts that do not violate a corresponding law but would have 

constituted a drug trafficking offence if committed in Hong Kong. In such circumstances OSCO, at 

least, would apply as there is no prohibition on using it with respect to drug trafficking offences. 

 

114. The ML offences under OSCO and DTROP apply both to persons who commit the predicate 

offence and to others, i.e. to both self- and third party laundering, as they provide that a person 

commits the ML offence if s/he knew or had reasonable grounds to believe that the property 

represented any person's proceeds of drug trafficking (for DTROP) or any personôs proceeds of an 

indictable offence (for OSCO). See also Hong Kong v LOK Kar-win & others [1999] 4 HKC 783. 

 

Ancillary offences 

 

115. Pursuant to provisions of general application, a broad range of ancillary offences attaches to 

criminal offences in Hong Kong, including the money laundering offences.  Section 159A of the 

Crimes Ordinance provides for a general statutory offence of conspiracy which attaches to any 

offence triable in Hong Kong. Section 159G then supplies a general offence of attempt, which 

attaches to any offence which, if it were completed, would be triable in Hong Kong, other than aiding, 

abetting, counselling or procuring the commission of an offence. Section 89 of the Criminal 

Procedure Ordinance codifies the common law offences of aiding, abetting, counselling and 

procuring the commission of offences by providing that ñAny person who aids, abets, counsels or 

procures the commission by another person of any offence shall be guilty of the like offence.ò 

 

Additional elements 

 

116. As mentioned previously, under s.25(4) OSCO, conduct occurring in another country can 

constitute a predicate offence for the ML offence under OSCO whether or not it amounts to offence 

against the laws of that country. The position is less clear under DTROP, although OSCO can apply 

where the alleged predicate offence relates to drug trafficking. 

 

Recommendation 2 

 

117. The mental element required in s.25 DTROP and OSCO is knowledge or reasonable grounds to 

believe that the property in question represented the proceeds of drug trafficking or of an indictable 

offence in general. óKnowledgeô is a purely subjective threshold that requires proof that the defendant 

actually knew that the property represented the proceeds of crime. The threshold of óreasonable 
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grounds to believeô posits a test that is in part objective and in part subjective. The prosecution must 

prove that there were circumstances that would indicate to a reasonable person that the property was 

illegally derived. The prosecution must then prove that the defendant was actually aware of those 

circumstances. This posits a relatively low threshold of criminal negligence. 

 

118. The laws of Hong Kong do not discriminate between direct and indirect (or circumstantial) 

evidence. Accordingly, proof that a defendant actually knew i) that property represented the proceeds 

of crime, or ii) of circumstances that would indicate this to a reasonable person, can derive entirely 

from objective factual circumstances. 

 

Liability of legal persons 

 

119. The ML offences apply to natural and legal persons.  Under s.3 ICGO, ópersonô is defined as 

including ñany public body and any body of persons, corporate or unincorporateò. Section 3 also 

provides that this definition ñshall apply notwithstanding that the word ñpersonò occurs in a provision 

creating or relating to an offence or for the recovery of any fine or compensation.ò Accordingly, the 

ML offences extend to legal persons as well as to natural persons. 

 

120. Corporate liability falls to be determined according to common law principles enunciated in 

Tesco Supermarkets Ltd v Nattrass [1971] 2 All ER 12, where it was held that a failure to exercise 

due diligence could be ascribed to a company only where the failure was that of a director or senior 

manager in actual control of the company's operations who could be identified with the controlling 

mind and will of the company. 

 

121. There have been no prosecutions of legal persons in Hong Kong for ML.  The evaluation team 

was advised that this is because, in ML cases involving legal persons to date, the legal entity either 

has not benefited from the ML activity (or was a victim of it) or was a shell company of no real value. 

Prosecutions to date have therefore focused upon individuals within the company who perpetrate the 

ML activity. There have been cases where, following prosecution of company officers, restraining 

orders have been imposed upon the assets of the companies. Hong Kong corporations convicted of 

offences are commonly fined (administrative fines are not available). They may also be wound-up by 

the Court upon petition from the Financial Secretary on the ground that this is in the public interest 

(s.179(1)(d) of the Companies Ordinance Cap.32).     

 

122. Criminal prosecution for ML does not preclude parallel civil or administrative action, or vice 

versa. Regulators and prosecutors enjoy an independence of function that enables each to exercise 

their powers independently whilst acknowledging the relevance of action taken by one upon the 

exercise of discretion by the other. 

 

Sanctions 

 

123. The maximum penalty for the ML offences under s.25 OSCO and DTROP, is 14 yearsô 

imprisonment and a fine of HKD 5 million (USD641 000). After life imprisonment, terms of 20 years 

and 14 years are the highest maximum sentences available under the Crimes Ordinance. These 

penalties therefore effectively place ML in a more serious category of indictable offences by 

rendering it commensurate with crimes such as incest, explosives related offences and certain fraud 

and forgery related offences. 

 

Statistics
15

 and Effectiveness 

 

124. Between 2003 and 2007, 786 persons were prosecuted in Hong Kong for ML offences, of 

which 465 (over 59%) were convicted. Subject to the caveat that a prosecution mounted in a given 

                                                      
15

  As related to R.32; see s.7.2 for the compliance rating for this Recommendation. 
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year might not be concluded that year, the following table supplies a year-by-year breakdown of ML 

prosecutions over this period. 

 
Table 4. Money laundering prosecutions and convictions, 2003-2007 

YEAR 
PROSECUTIONS CONVICTIONS 

PERSONS CASES PERSONS CASES 

2003 103 (74) 68 (41) 

2004 134 (90) 46 (35) 

2005 123 (82) 82 (50) 

2006 116 (97) 90 (60) 

2007 310 (252) 179 (143) 

TOTAL 786 (595) 465 (329) 

 

 

125. To date, sentences have ranged from community service orders to 10 yearsô imprisonment. The 

vast majority of cases result in a custodial sentences of less than five yearsô imprisonment. Below is 

the breakdown of sentences between 2003 and 2007. 

 

 
Table 5. Money laundering sentences, 2003-2007 

YEAR NON-CUSTODIAL
#
 BELOW 2 YEARS 2-5 YEARS OVER 5 YEARS 

2003 15 25 26 2 

2004 12 28 6 0 

2005 29 31 22 0 

2006 25 43 19 3 

2007 59 101 17 2 

TOTAL 140 228 90 7 
#
 Includes suspended sentences  

 

 

126. Hong Kong continues to prosecute a significant number of ML cases and to thereby secure a 

significant number of convictions. The physical and mental thresholds of the ML offences do not 

present undue obstacles to effective prosecution. óDealingô is broadly defined. The mental elements 

are not an impediment. Nor is there any requirement that the property in question actually be the 

proceeds of crime. The vast majority of offences in Hong Kong are indictable and, therefore, predicate 

offences. Conduct amounting to the commission of predicate offences can occur in other countries. 

Ancillary liability for ML also enables Police to successfully prosecute persons who transfer control 

of their accounts for use by third party launderers (stooges).   

 

127. During the on-site visit, the evaluation team was provided with a more detailed breakdown of 

those sentences between two and five years which shows that the majority of these sentences lie in a 

band between two and three years. As far as discernible from various case examples supplied to the 

evaluation team, the starting point in cases that can (very loosely) be grouped as ómore seriousô sits at 

four to six years imprisonment, with significant reductions subsequently and frequently made for 

guilty pleas and other mitigating factors. The highest sentence for ML to date was imprisonment of 10 

years for ML associated with drug trafficking from which the estimated proceeds of crime were 

HKD 60 million. The DoJ acknowledge that the sentences for money laundering offences are 

generally in line with those passed in Hong Kong for ñmid-tierò frauds.   

 

128. The evaluation team was also informed of a slight but discernible upward trend in severity of 

sentence. The Court of Appealôs comments in the benchmark decision of HKSAR v CHEN Chen Chu 

CA 433/2006 p.64-65 are relevant in this context:   
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ñéthe seriousness and prevalence of money laundering offences are such that it may be 

necessary for the courts to take a more robust view about them. In appropriate cases where the 

aggravating factors are such as those identified above and the sums involved are large, more 

robust sentences may well be called for than in some of the cases cited to us where relatively 

modest terms of imprisonment appear to have been imposed. In money laundering cases where 

the underlying offences are drug trafficking, human smuggling and other serious trans-national 

crime, sentences of 10 yearsô imprisonment or above may well be justified if a defendant 

knowingly engages in themò. 

 

129. ML is, purely by prosecutorial election, routinely prosecuted in the District Court, which by law 

may not impose sentences in excess of seven years.  In one case example supplied to the evaluation 

team involving a serious predicate offence (theft from a major bank), two third-party launderers faced 

trial in the District Court for channelling through a group of companies approximately HKD 5.6 

billion, of which less than 10% could be attributed to legitimate business transactions. Each received 

extensive remuneration amounting to multiple millions of Hong Kong dollars and was sentenced to 

6.5 yearsô imprisonment after full trial. This stands in contrast to a sentence of five years, following a 

starting point of eight years, that was imposed upon a defendant who pleaded guilty in the High Court 

to laundering approximately HKD 36 million (USD 4.6 million) for a 5% commission.  

 

130. In the usual course, starting points in excess of six years can be reasonably expected only where 

proceedings are brought in the High Court (Court of First Instance), which can pass sentences up to 

14 years: the maximum available. Prosecution of more serious cases in the Court of First Instance, 

rather than the District Court, would entail factual determination by jury, rather than judge alone. The 

evaluation team was advised by the Hong Kong Bar Association that conviction rates in the Court of 

First Instance are comparable to those in the District Court, including in cases of financial crime.   

 

131. Sentences for stooge offending, which is routinely prosecuted as a deterrence, range from 

community service orders to 12 monthsô imprisonment. Such cases commonly involve low level 

criminals who, for nominal remuneration, aid street crime syndicates engaged in activities such as 

telephone deceptions and loan-sharking. 

 

2.1.2 Recommendations and Comments 

 

132. Hong Kong has a money laundering offence that largely meets the requirements of 

Recommendations 1 and 2. The offence is well prosecuted with a satisfactory conviction rate. 

Sentences, however, are generally low. The Hong Kong Court of Appeal has recently established a 

benchmark of ten years imprisonment where the predicate offences are serious. In order to more 

consistently achieve sentences that reflect the seriousness of the crime, the sentencing range and the 

maximum available sentence of 14 yearsô imprisonment ï and to afford appropriate opportunity for 

the continued development of guideline judgments that comprehend the maximum sentencing range ï 

Hong Kong should more consistently prosecute more serious ML cases in the High Court.    

 

133. Predicate offences cover a range of offences from each of the designated categories of offences. 

However, Hong Kong should consider rendering a greater range of environmental crimes as 

indictable ï and therefore predicate ï offences.   

 

134. Although there have been no prosecutions of legal persons, criminal liability is extended to 

legal persons. Corporations holding assets have also been subject to confiscation orders when their 

officers have been convicted of offences. The absence of any prosecutions of legal persons for ML in 

Hong Kong might attest to other factors bearing upon the exercise of prosecutorial discretion, Hong 

Kong should consider additional provisions for the imputation of criminal knowledge to legal entities. 

As acknowledged by some other jurisdictions, the thresholds provided at common law (as set in Tesco 

Supermarkets Ltd v. Nattress [1972] A.C. 153) are not conducive to prosecutions of corporations. 
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2.1.3 Compliance with Recommendations 1 & 2 

 

 Rating Summary of Factors Underlying Rating 

R.1 LC ¶ The predicate offences do not adequately cover one of the 20 designated categories 
of offences, specifically; environmental crimes. 

R.2 C ¶ This Recommendation is fully observed. 

 

 

2.2 Criminalisation of Terrorist Financing (SR II)  

 

2.2.1 Description and Analysis 

 

135. The United Nations (Anti-Terrorism Measures) Ordinance Cap. 575 (UNATMO) was enacted 

in 2002 as the vehicle through which Hong Kong seeks to criminalise terrorism and terrorist financing 

(TF) in accordance with the mandatory elements of United Nations Security Council Resolution 1373 

of 2001 (S/RES/1373(2001)) and SR II , SR III  and SR IV. The United Nations (Anti-Terrorism 

Measures) (Amendment) Ordinance 2004 expanded UNATMOôs scope in order to implement freezes 

of the non-fund property of terrorists and terrorist organisations as required under S/RES/1373(2001) 

and SR II I; the International Convention for the Suppression of Terrorist Bombings; and, the 

Convention for the Suppression of Unlawful Acts Against the Safety of Maritime Navigation and its 

related Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located 

on the Continental Shelf. With the application of the UN International Convention for the Suppression 

of the Financing of Terrorism (TF Convention) to Hong Kong in May 2006, Hong Kong has relied on 

UNATMO and other existing ordinances to give effect to the principal obligations under that 

convention.   

 

136. Not all UNATMO provisions are in force. The only provision currently in force relevant to 

criminalisation of TF is s.7 UNATMO, which criminalises the provision or collection of funds with 

knowledge or intention that they be applied toward the commission of a terrorist act. Other UNATMO 

provisions of critical relevance have not come into effect, notably s.8 which, if in force, would 

criminalise making funds and financial services available to terrorists and terrorist associates. 

 

137. Section 3 of the United Nations Sanctions (Afghanistan) Regulation (UNSAR) is the principal 

provision relevant to the freezing of funds or other assets of persons designated by the United Nations 

Al -Qaida and Taliban Sanctions Committee (the 1267 Committee) in accordance with 

S/RES/1267(1999). However, the section is also of relevance in the context of TF in that it makes it 

an offence for a person to ñmake available, directly or indirectly, any funds or other financial assets or 

economic resources for the benefit of a relevant person or a relevant undertakingò. A órelevant personô 

or órelevant undertakingô is a person/undertaking designated by the Chief Executive in accordance 

with s.10 UNSAR on the basis of a listing by the 1267 Committee. 

 

Offence of terrorist financing under UNATMO 

 

138. Section 7 UNATMO criminalises the provision or collection of funds but does not proscribe the 

financing of individual terrorists or terrorist organisations. The scope of the section is impacted by the 

mens rea element, which requires knowledge or intent that the funds be ñused, in whole or in part, to 

commit one or more terrorist actsò. As there have not yet been any TF prosecutions, it remains to be 

seen whether the courts will  interpret this as requiring proof that the defendant envisaged a particular 

terrorist act or acts or whether contemplation of any sort of terrorist act/s will suffice. 
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139. óTerrorist actô is defined in s.2 UNATMO as a ñuse or threat of actionò that is i) accompanied 

by an intention to cause or to use (further) action with a specified effect ii)  for a specified purpose. 

óSpecified effectsô comprise:  

ñ(i) causing serious violence against a person;  

 (ii)  causing serious damage to property; 

 (iii)  endangering another personôs life; 

 (iv) creating a serious risk to the health or safety of the public or a section of the public; 

 (v) seriously interfering with or seriously disrupting an electronic system; or 

 (vi) seriously interfering with or seriously disrupting an essential service, facility or system, 

whether public or private.ò 

 

140. The óspecified purposesô of these actions comprise compelling the government or intimidating 

the public or a section of the public in order to advance a political, religious or ideological cause. 

Where the intended effects are specified effects under (iv) to (vi) above, the definition expressly 

excludes the use or threat of action in the course of any ñadvocacy, protest, dissent or industrial 

actionò. The evaluation team was advised that these exclusions were included for the purposes of 

safeguarding the ñcivil right to protest, especially in the context of industrial action by certain 

professional groupsò. Although they do not apply to acts causing either serious violence against a 

person, serious damage to property or acts endangering a personôs life, they remain significant 

exceptions in that they do extend to action/threat of action with the effect of creating a serious risk to 

the health or safety of the public or a section of the public, seriously interfering with or seriously 

disrupting an electronic system or seriously interfering with or seriously disrupting an essential 

service, facility or system. Extending this ócivil protestô exclusion beyond ñindustrial actionò raises 

issues.  It is not clear where the line is drawn between óadvocacyô, óprotestô and ódissentô and other 

acts intended to coerce the Government in order to advance óa political or ideological causeô.   

 

141. Section 7 proscribes the provision or collection of ófundsô. Funds is defined as ñincluding funds 

mentioned in Schedule 1ò of the ordinance. Schedule 1 lists a range of financial instruments from cash 

and gold bullion to securities, letters of credit and bills of lading. It also includes ñdocuments 

evidencing an interest in funds or financial resources, and any other instrument of export financingò. 

Although the definition is an inclusive one and would cover the provision or collection of all types of 

financial assets, the section does not extend to ñassets of every kind, whether tangible or intangible, 

movable or immovableò as stipulated in the TF Convention. Under s.7, the collection or provision of 

funds with the intention or knowledge that they be used to commit one or more terrorist acts 

constitutes an offence ñwhether or not the funds are actually so usedò. 

 

142. As noted previously with respect to the ML offences, a broad range of ancillary offences exists, 

including with respect to the TF offence. Section 159G of the Crimes Ordinance provides a general 

offence of attempt, which attaches to any offence which, if it were completed, would be triable in 

Hong Kong (other than aiding, abetting, counselling or procuring the commission of an offence). 

Section 159A provides the offence of conspiracy, available for any offence triable in Hong Kong. 

Section 89 of the Criminal Procedure Ordinance provides offences of aiding, abetting, counselling 

and procuring the commission of offences. Thus the reach of s.7 extends to the types of conduct 

enumerated in Article 2(5) of the TF Convention. 

  

143. As with the ML offence, the TF offence is subject to a statutory defence. Under s.12(2), a 

person does not commit the TF offence if he discloses to an ñauthorised officerò his suspicions that 

the funds collected/provided is terrorist property, provided: 

ñ(a) the disclosure is made before the person does that act and the person does that act with the 

consent of an authorized officer; or 

 (b) the disclosure is made - 

(i) after the person does that act; 
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(ii)  on the person's initiative; and 

(iii)  as soon as it is practicable for the person to make it.ò 

 

144.  This defence parallels one of the ML statutory defences. As with the ML statutory defences, 

legitimate policy considerations underpin the availability of this defence. Hong Kong officials advise 

that they are not aware of any attempts at such manipulation. 

 

145. The range of specified effects listed in the definition of óterrorist actô (for example, ñcreating a 

serious risk to the health or safety of the public or a section of the publicò) are, between them, broad 

enough to cover a range of factual settings that might be expected to be associated with offences 

created by the treaties listed in the Annex to the TF Convention. In this way, where the requirements 

of s.7 UNATMO are otherwise met, that section comprehends the financing of these offences. 

 

Offence of terrorist financing under UNSAR 

 

146. As noted, s.3 UNSAR offers an alternative avenue for prosecuting TF where the entity 

concerned is listed by the 1267 Committee and subsequently designated by Hong Kong under s.10 

UNSAR. Section 3 makes it an offence for a person to ñmake available, directly or indirectly, any 

funds or other financial assets or economic resources for the benefit of a relevant person or a relevant 

undertakingò. Section 3 UNSAR implements the definition of funds from S/RES/1267(1999) ï ñfunds 

and other financial assets or economic resourcesò ï and as such does not cover ñassets of every kind, 

whether tangible or intangible, movable or immovableò as stipulated in the TF Convention. 

 

Terrorist financing as a predicate offence for money laundering 

 

147. Section 7 UNATMO establishes an indictable offence of terrorist financing which is therefore a 

predicate offence for ML under OSCO. Section 3 UNATMO gives extra-territorial reach to the TF 

offence in s.7 through application of the ónationality principleô. The TF offence applies to ñany person 

within the HKSARò and to any person outside the HKSAR who is i) a Hong Kong permanent resident 

or ii)  a body incorporated or constituted under the law of the HKSAR. Further, s.2 UNATMO 

provides that any reference in the definition of ñterrorist actò to an action, person or property ñshall 

include an action, person or property outside the HKSARò. The combined effect of these provisions is 

that Hong Kong permanent residents and registered entities can be prosecuted wherever financing 

under s.7 occurs and wherever the actual/intended terrorist act occurs or will occur. In addition, non-

residents can be prosecuted for TF if in Hong Kong.   

 

148. As mentioned in Section 2.1 of this report, the laws of Hong Kong do not discriminate between 

direct and indirect (or circumstantial) evidence. Accordingly, knowledge or intention that funds are to 

be applied toward the commission of one or more terrorist acts can be inferred from objective factual 

circumstances.  

 

Liability of legal persons 

 

149. As with ML, the definition of ñpersonò under s.7 extends to natural and legal persons by virtue 

of s.3 of the Interpretation and General Clauses Ordinance.  

 

Possibility of parallel criminal, civil or administrative proceedings 

 

150. Criminal prosecution for TF does not preclude parallel civil or administrative action, or vice 

versa. As noted, regulators and prosecutors enjoy an independence of function that enables each to 

exercise their powers independently whilst acknowledging the relevance of action taken by one upon 

the exercise of discretion by the other. 
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Sanctions 

 

151. The maximum penalty under s.7 is 14 yearsô imprisonment and a fine. There is no statutory 

limit on the amount of fine. 

 

Statistics
16

 and Effectiveness 

 

152. Investigations to date have stemmed from disclosures from reporting entities (mostly from 

financial institutions), requests from overseas law enforcement agencies and domestic intelligence. 

Disclosures made by financial institutions are generally based on transactions with particular 

countries or ñname-hitsò, viz. a customer/third party name match to either designated terrorist entities 

or entities otherwise listed as terrorist entities. Police are yet to find evidence of TF in Hong Kong or 

the channelling of funds via Hong Kong to terrorist entities.   

 

153. The following table shows numbers of TF cases investigated between 2003 and 2006. The 

majority of these investigations derived from óname hitô disclosures from financial institutions. None 

of these investigations led to persons in Hong Kong being identified as being engaged in TF activity.  

 
Table 6. Number of terrorist financing investigations, 2003 ï 2007 

 2003 2004 2005 2006 2007 TOTAL 

Number of TF 
Investigations 

76 35 16 20 
29 

176 

 

 

154. From a prosecutorial/investigative perspective there is nothing inherently problematic in the 

framing of s.7. The lack of any evidence of TF to date might simply attest the absence of any 

domestic terrorist entities. Having said that, Hong Kong authorities concede that the sheer number of 

transactions conducted through Hong Kongôs financial sector is such that incidents of TF are possible. 

The police rightly note that there remains a need for ongoing vigilance. 

 

2.2.2 Recommendations and Comments 

 

155. Section 7 is limited to funds (albeit inclusively defined). Section 7 is supplemented by s.9, 

which relates to weapons. Moreover, s.7 proscribes only provision or collection that is intended to 

support the commission of terrorist acts; it does not extend to financing that is intended to support 

terrorists/terrorist organisations more generally.   

 

156. It is recommended that Hong Kong review UNATMO with a view to expressly criminalising 

the provision of all assets, and not simply funds. The evaluation team also recommends that the Hong 

Kong authorities: i) broaden the scope of terrorist act to cover the intended coercion of an 

international organisation and ii)  prescribe more clearly the extent of the ócivil protestô exceptions to 

certain classes of terrorist acts.  

 

157. UNATMO s.8, which is not yet in force, is intended to cover the existing gap relating to 

financing of terrorists and entities owned or controlled by terrorists (called óterrorist associatesô). 

Enactment of this section would go a long way to redressing some of the coverage issues in Hong 

Kongôs TF legislation. However, it is doubtful to what extent it would cover collection of funds. 

There may also be practical difficulties in prosecutions for financing of terrorist organisations as the 

prosecution must prove that the terrorist organisation is owned or controlled, directly or indirectly, by 

                                                      
16

  As related to R.32; see s.7.2 for the compliance rating for this Recommendation. 
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a terrorist or terrorists. Such difficulties are all the more acute given the inadmissibility in Hong Kong 

of communications interception product and the existence of a rule against hearsay
17

. 

 

158. The evaluation team was advised that s.8 UNATMO is not yet in force because High Court 

rules and an administrative code of practice (that will ultimately require approval by the Legislative 

Council) are being promulgated. UNATMO was enacted in 2002 and development of the rules 

commenced back in 2004. These delays are inordinate ï particularly given that such rules will partly 

mirror those already in place under OSCO and DTROP. It is strongly recommended that the 

authorities prioritise work required to give effect to s.8 and other sections of UNATMO which are still 

not in force and examine the initial concerns with s.8 noted in the paragraph above.  

 

2.2.3 Compliance with Special Recommendation II 
 

 Rating Summary of Factors Underlying Rating 

SR II PC ¶ The TF offence does not encompass provision/collection of assets other than ñfundsò. 

¶ The TF offence under UNATMO does not cover provision/collection for an individual 
terrorist or terrorist organisation and the offence under UNSAR extends only to those 
individuals and entities designated by the 1267 Committee. 

¶ Terrorist acts as defined in UNATMO do not extend to intended coercion of an 
international organisation. 

¶ The ócivil protestô exemptions to certain classes of terrorist acts as defined in 
UNATMO are potentially of broad application. 

 

 

2.3 Confiscation, freezing and seizing of proceeds of crime (R.3) 

 

2.3.1 Description and Analysis 

 

Confiscation under OSCO, DTROP and POBO 

 

159. The principal confiscation provisions and the nature and scope of orders under each are: 

¶ OSCO s.8: post-conviction penalty representing the value of benefits of óspecified offencesô. 

¶ DTROP s.3: post-conviction penalty representing the value of benefits of ódrug trafficking 

offencesô. 

¶ DTROP s.24D: civil forfeiture of ócash border seizuresô in excess of HKD 125 000 that 

represent the proceeds of, or are connected to, drug trafficking. 

¶ POBO s.12AA: post-conviction confiscation order representing the value of unexplained 

pecuniary resources or property. 

 

160. Restitution of unlawfully obtained property is also available under s.84 of the Criminal 

Procedure Ordinance (upon conviction for an indictable offence) and s.30 of the Theft Ordinance (in 

respect of stolen goods). Restitution orders may also be made by a court in respect of corruptly 

accepted advantages under s.12 POBO. 

 

161. No provisions are in place for forfeiture of proceeds/instrumentalities of terrorist acts or TF. 

 

162. The OSCO supplies a fairly comprehensive criminal forfeiture regime where the amount 

involved is in excess of HKD 100 000 (USD12 800) (s.8(4)). Hong Kong officials noted that this 
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  This will be easier in cases where the terrorist and terrorist associates are specified under s.4 and s.5 

UNATMO (not yet in force). 
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threshold was set because respondents are entitled to reasonable legal and living expenses and that 

restraint of less than HKD 100 000 is likely to result in dissipation of the restrained amount on these 

grounds. Although aggrieved parties can commence civil proceedings to recover amounts under the 

threshold, the evaluation team is concerned that these policy assumptions are not universally valid ï 

as where, for example, an accused person has sufficient other (unrestrained) assets to fund litigation 

and living expenses. In such circumstances, the mandatory threshold might well preclude an 

appropriate exercise of prosecutorial discretion to undertake restraint and forfeiture action.       

 

163. Although termed óconfiscation ordersô, orders under s.8 OSCO are effectively pecuniary 

penalty orders that attach to the convicted person rather than to specific property derived from 

criminal endeavour. As such, they are enforceable in the same way as fines. DTROP s.3 offers a 

parallel, alternative avenue for restraint and forfeiture where the predicate offence is a ñdrug 

trafficking offenceò. Any orders made under s.8 OSCO or s.3 DTROP relating to property can apply 

to property ñwhether it is situated in Hong Kong or elsewhereò. 

 

164. Confiscation under OSCO requires conviction of a óspecified offenceô ( ), viz an 

offence listed in Schedule 1 or 2 of the ordinance or the offences of conspiracy, incitement, attempt, 

aiding/abetting/counselling/procuring commission of any of the offences listed in those schedules 

(s.2). In December 2007, the list of óspecified offencesô was expanded with the enactment of the 

Organized and Serious Crimes Ordinance (Amendment of Schedule 2) Order 2007.  This order adds 

the offences on soliciting or accepting bribes under s.4(2), s.5(2), s.6(2) and s.9(1) POBO to OSCO 

Schedule 2. While the range of scheduled offences is broad, it does not extend to all predicate 

offences for ML. Nor do the schedules extend to terrorism related offences. Section 13 of UNATMO 

provides for civil forfeiture of property of a óterrorist or terrorist associateô that represents proceeds of 

a óterrorist actô or that is intended to be/was used in such an act. Section 13 is not however in force.   

 

165. The OSCO schedules of offences cover a range of crimes of violence, drug offences, dishonesty 

offences, sexual crimes, immigration and customs offences, intellectual property infringements, 

offences of bribery, gambling offences, weapons and ammunition related offences (including weapons 

of mass destruction and chemical weapons), money laundering and common law crimes such as 

murder, manslaughter, kidnapping and conspiracy to pervert the course of justice. DTROP s.3 offers 

an alternative avenue for restraint and confiscation following conviction for a drug trafficking offence. 

Schedule 1 to DTROP sets out a list of qualifying drug trafficking offences. 

 

166. Confiscation procedures under s.8 OSCO and s.3 DTROP are identical.  The sentencing court 

must propose the sentence and then determine whether the specified offence/drug trafficking offence 

has benefited the defendant by more than HKD 100 000 (USD 12 820). If so, then the court will 

determine the amount to be recovered and will order the defendant to pay either that amount or such 

proportion as it thinks fit. The amount to be recovered is stipulated to be the amount that the court has 

determined to be the value of the defendantôs proceeds. Section 2(6) of OSCO and s.4(1) DTROP 

define proceeds as constituting: 

¶ Any payment or other rewards received at any time in connection with the commission of an 

offence/drug trafficking. 

¶ Any property derived or realised, directly or indirectly from the payments or other rewards. 

¶ Any pecuniary advantage obtained in connection with the commission of that offence/drug 

trafficking. 

 

167. The value of proceeds of the offence/drug trafficking is the aggregate value of these payments 

or other rewards, derived property and pecuniary advantages. 

 

168. The court may also enquire whether the defendant has benefited from organised crime/drug 

trafficking. óOrganized crimeô ( ) is defined under OSCO as a Schedule 1 offence that: 
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ñ(a) is connected with the activities of a particular triad society; 

  (b) is related to the activities of 2 or more persons associated together solely or partly for the 

purpose of committing 2 or more acts, each of which is a Schedule 1 offence and involves 

substantial planning and organization; or 

  (c) is committed by 2 or more persons, involves substantial planning and organization and 

involves- 

 (i) loss of the life of any person, or a substantial risk of such a loss; 

 (ii)  serious bodily or psychological harm to any person, or a substantial risk of such harm; or 

 (iii)  serious loss of liberty of any person.ò 

 

169. óDrug traffickingô ( ) is defined in s.2 DTROP as ñdoing or being concerned inò, whether in 

Hong Kong or elsewhere, any act constituting a drug trafficking offence or a corresponding offence of 

another country. It includes dealing, whether in Hong Kong or elsewhere, with any property that 

wholly or partly represents any person's proceeds of drug trafficking. 

 

170. A positive determination that a person has benefited from óorganized crimeô or ódrug 

traffickingô triggers a critical legal assumption that all property received by the convicted person 

within the preceding six years represents the benefit of organised crime/drug trafficking (s.9(2)(a)(ii) 

OSCO and s.4(3) DTROP). The value of all such property will therefore be considered as the amount 

to be recovered unless the person can demonstrate that the assumption is not correct.   

 

171. In making any confiscation order, the court will fix a period of imprisonment (to be served 

consecutively to any head sentence) in default of payment. OSCO and DTROP prescribe identical 

maximum terms of imprisonment which vary according to the amount unpaid. 

 

172. Confiscation orders are deemed to be an aspect of sentencing and are appealable as such. In 

order to effect enforcement, the Court of First Instance may appoint and empower a receiver to realise 

any realisable property in such manner as the Court may direct (s.17 OSCO and s.12 DTROP). Both 

prosecution and defence may apply to the court for variation of the order if circumstances change.  

 

173. OSCO s.8(7A) and s.3(1) DTROP provide that confiscation orders may be concluded where a 

respondent has absconded or died and detail special procedures for orders to be made in these 

circumstances.   

 

Restitution/confiscation under the Prevention of Bribery Ordinance 

 

174. The Prevention of Bribery Ordinance (POBO) has its own pecuniary penalty provisions that are 

invoked to effect restitution. Orders are enforced in the same manner as a civil judgment of the court. 

Under s.12(1) and s.12(2) POBO, upon entering a conviction for all Part II  offences (various offences 

of bribery, including the offence of engaging in ócorrupt transactions with agentsô) the court óshallô 

order ï as part of the ópenaltyô ï that the amount of the advantage received (or a portion thereof) be 

paid to óany public body or any personô as the court may direct.    

 

175. Where the conviction is one of ñpossession of unexplained pecuniary resources or propertyò 

under s.10(1)(b), in addition to any punishment the court may impose, the court ómayô also order the 

value of the unexplained pecuniary resources or property to be paid to the government (s.12(3)) and 

may óconfiscateô any pecuniary resources or property in the defendantôs control up to the value of the 

unexplained pecuniary resources or property (s.12AA). 

 

176. Department of Justice officials advised the evaluation team that these provisions do not permit 

the recovery of óderivative proceedsô, i.e. property or pecuniary advantage derived from proceeds of 

offences against POBO except in relation to unexplained property under s.10(1)(b).  
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177. While not constituting civil forfeiture per se, POBO does indirectly, and in the very limited 

setting of a s.10(1)(b) offence, effect a reverse onus of proof in the context of forfeiture. 

Restitutionary orders automatically follow conviction under s.10(1)(b), which places an onus upon a 

defendant to establish ósatisfactory originô in answer to a charge of ñpossessing unexplained pecuniary 

resources or propertyò. Pecuniary penalties, supported by asset forfeiture to the value of the 

ñunexplained pecuniary resources or propertyò, are also available. 

 

Confiscation of instrumentalities 

 

178. Section 102 of the Criminal Procedure Ordinance (CPO) governs the disposal of property that 

is or comes into the possession of the Hong Kong Police or the Customs and Excise Service. As such, 

it would cover instrumentalities that might, for example, be seized in the course of investigation. 

Instrumentalities actually used in the commission of an offence are covered by s.102(1)(c), which 

concerns property that ñhas been used in the commission of an offenceò. Orders available under s.102 

are orders for delivery (restitution), sale, retention, destruction and forfeiture. Orders for forfeiture 

cannot be made in relation to immovable property or any aircraft, motor vehicle or ship. Such 

property might, however, be subject to other orders and, thereby, either returned to the owner, sold 

(with proceeds vested in the government) or retained by the authorities.  

 

179. Section 103 extends the availability of these orders to óintendedô instrumentalities, namely to 

ñany instruments, materials or things which there is a reason to believe are provided or prepared, or 

being prepared with a view to the commission of any indictable offence.ò  

 

180. Aside from these general powers, instrumentalities used or intended to be used in the 

commission of certain offences can be confiscated in the following circumstances: 

¶ Dangerous Drugs Ordinance s.38: vessels ï only i) where they exceed 250 gross tons 

ii)  where they are carrying an ñexcessive amountò of drugs (i.e. 3 kilograms of opium or 

cannabis resin or half a kilogram of anything else) and iii)  where forfeiture is necessary to 

secure payment of an unpaid financial penalty. 

¶ Dangerous Drugs Ordinance s.56: money and other property used in or in connection with a 

drug offence, but not vessels over 250 tonnes, aircraft or trains. 

¶ CrO s.78 and s.106: forged and counterfeit ñinstrumentsò, i.e. documents (including electronic 

documents), seal and die. 

¶ CrO s.10, s.54, s.55 and s.153: seditious publications, explosive substances, and vessels used 

as vice establishments. 

¶ Gambling Ordinance, Cap. 148 s.26: money, gambling equipment and other property, not 

being immovable property, used in connection with or derived from unlawful gambling or an 

unlawful lottery. 

 

181. No provisions are in place for forfeiture of proceeds/instrumentalities of terrorist acts or TF. 

Section 13 UNATMO, which would go some way towards such forfeiture, is one of the many key 

provisions of this ordinance that remain inoperative.   

 

Provisional measures 

 

182. OSCO and DTROP permit applications for orders of provisional restraint of any órealisable 

propertyô. These applications may be made ex parte to a judge in chambers (s.15(4)(b) OSCO and 

s.10(4)(b) DTROP). Restraint orders prohibit any person from dealing with the restrained property. 

Knowing contravention is an indictable offence punishable by a fine of HKD 500 000 (USD 64 000) 

or to the value of the realisable property the subject of the restraint order concerned which has been 

dealt with in contravention of that order, whichever is the greater, and imprisonment for five years. 
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183. óRealisable propertyô ( ) is defined in both ordinances (s.12(1) OSCO and s.7(1) 

DTROP) as property, whether acquired through legal or illegal means, that is held by the defendant or 

held by a person to whom the defendant has directly or indirectly made a gift or subject to the 

effective control of the defendant. ñEffective controlò extends well beyond legal or equitable interests 

and includes, for example, consideration of family, domestic or business relationships between the 

respondent and the holder of the property. 

184. Under s.14(1) OSCO and s.9(1) DTROP, restraint may be obtained where criminal proceedings 

have been instituted, but not yet concluded, in Hong Kong against the defendant for a specified/drug 

trafficking offence and the court is satisfied that there is reasonable cause to believe that the defendant 

has benefited from that specified/drug trafficking offence. Restraint is also available where a 

confiscation order has already been made but there is on foot an application for variation to the value 

of that order (s.14(1) OSCO and s.9(1) DTROP). Criminal proceedings are deemed to have been 

instituted with either the issue of an arrest warrant, arrest and bailment, the charging of a person or the 

laying of an indictment (s.2(15) OSCO and s.2(11) DTROP). 

 

185. An óauthorized officerô ( ) may seize any restrained property in order to prevent its 

removal from Hong Kong (s.15(9) OSCO and s.10(9) DTROP). A receiver may be appointed to take 

possession of and manage restrained property pending the determination of an application for 

confiscation (s.17 OSCO and s.12 DTROP). 

 

186. The court has a discretion to allow legal and living expenses to be paid out of restrained 

property. This is an aspect of a general judicial discretion afforded under Order 117, r.5 of the Rules 

of the High Court. Generally the burden is on the defendant to show that he has no other assets from 

which to pay these expenses. Application for variation or discharge of an order may be made by any 

affected person (s.15(6) OSCO and s.10(6) DTROP). 

 

187. Where realisable property constitutes a beneficial interest in land, stock/securities/units within a 

unit trust or trust property, restraint may be effected pursuant to s.16 OSCO or s.11 DTROP by way of 

ócharging ordersô. These orders have the effect of, and are enforceable as, equitable charges. As with 

restraint orders, knowing contravention is an indictable offence punishable by a fine of HKD 500 000 

(about USD 64 000) or to the value of the realisable property the subject of the charging order 

concerned which has been dealt with in contravention of that order, whichever is the greater, and 

imprisonment for five years.  

 

188. The POBO also permits restraint of property that is in the possession of, or under the control of, 

a ósuspected personô or a third party holder (s.14C). Contravention is only a summary offence 

punishable by a fine of up to either HKD 50 000 or the value of the property dealt with (whichever is 

greater) and one year imprisonment. 

Powers to identify and trace property 

 

189. The following court orders are available under OSCO to facilitate i) investigation into 

organised crime or ii)  identification and tracing of proceeds of organised crime/specified offences: 

¶ Witness orders (s.3), requiring persons to answer question, produce material or otherwise 

furnish relevant information (including requirements to attend at a specified time and place 

for this purpose). 

¶ Production orders (s.4), requiring persons to produce or grant access to material.  

¶ Search warrants (s.5), providing authority to search private premises. 

 

190. Witness orders are available simply for investigations into the commission of organised crime 

(s.3(4)). They are available where i) there are reasonable grounds for suspecting that a person has 

material/information that is relevant to the investigation and that is not legally privileged and ii)  an 

order would be in the public interest.  
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191. Production orders are available also in proceeds investigations (s.4(4)). In this context, they are 

available where there are reasonable grounds for suspecting that i) a person has benefited from an 

organised crime or specified offence, ii)  the material/information is relevant and not legally privileged 

and iii)  an order would be in the public interest. Production orders may compel a person to i) grant to 

law enforcement officers entry onto premises and ii)  where the information is illegible, to produce the 

information in visible and legible form. Where application is brought by the Secretary for Justice, 

production orders can extend to material that is located outside Hong Kong (s.4(1)). 

 

192. Failure to comply with a witness order or production order constitutes simply a summary 

offence that is punishable by a level six fine (currently HKD 100 000) and one year imprisonment 

(s.3(13) and s.4(13)). Knowing provision of false information pursuant to a witness order is 

punishable on indictment by three yearsô imprisonment and a fine of HKD 500 000 or by one year 

imprisonment and a level six fine if tried summarily (s.3(14)). 

 

193. The privilege against self incrimination and obligations of secrecy cannot be invoked to excuse 

non-compliance with witness orders and production orders (s.3(11) and s.4(12)). In the case of 

witness orders, however, information gained can be used in criminal proceedings only for the 

purposes of i) supporting charges of providing false information or ii)  impeaching credibility. No such 

restrictions on use apply to information gained pursuant to production orders. 

 

194. Search warrants are also available for both investigations into organised crime and proceeds 

investigations. They are available where there are reasonable grounds to believe that a witness order 

or production order has not been complied with or, in various circumstances, where the absence of a 

warrant would prejudice the investigation (e.g. entry would otherwise be refused and immediate entry 

is required). Obstruction of a search warrant carries a penalty of a fine of HKD 250 000 (about 

USD 32 000) and two yearsô imprisonment upon indictment or, on summary conviction, to a level 

five fine (currently HKD 50 000) and imprisonment for six months (s.5(6)).   

 

195. Production orders and search warrants can also be issued pursuant to s.20 and s.21 DTROP in 

order to facilitate investigations into ñdrug traffickingò, which is defined to include dealing in 

trafficking proceeds. DTROP production orders can remain valid for three months, thus imposing 

ongoing obligations of disclosure (e.g. an ongoing obligation upon a financial institution to disclose 

all transactions through a specified account).   

 

196. There is no offence of failing to comply with a DTROP production order. The evaluation team 

was advised that there have been no such cases of non-compliance but that breach of such an order 

would probably be contempt of court with an indefinite maximum sentence. Presumably, 

contravention of an order by outright failure to make material available would constitute contempt of 

court. Obstruction of a s.21 search warrant is punishable upon indictment by a fine of HKD 250 000 

and two yearsô imprisonment. Where a s.20 order or s.21 warrant has been issued, it is also an offence 

to knowingly make a disclosure that is likely to óprejudice the investigationô (s.24). This is an 

indictable offence punishable by three yearsô imprisonment. 

 

197. General powers of investigation are also available in proceeds investigations (e.g. search 

warrants are also available under s.50(7) of the Police Force Ordinance). 

 

198. In summary, the investigative powers underpinning the confiscation regime are comprehensive, 

although the deterrent effect of a one year imprisonment penalty for failing to comply with witness 

and production orders under OSCO is somewhat limited, particularly in the context of organised 

crime related investigations, and it would be desirable to strengthen it.   

 

Rights of bona fide third parties 

 

199. Under OSCO and DTROP, third party interests are protected in three ways: 
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¶ Section 15(6) and s.16(7) OSCO and s.10(6) and s.11(7) DTROP enable any person affected 

by a restraint or charging order to apply for a discharge or variation of that order. 

¶ Powers to realise órealisable propertyô can be conferred by the court only after any person 

with an interest in the realisable property has been given an opportunity to be heard (s.17(8) 

OSCO and s.12(8) DTROP). 

¶ Any left-over proceeds of realisation can be redistributed, in such sums as the court thinks fit, 

to persons who held an interest in the realised property (s.18(2) OSCO and s.13(2) DTROP). 

 

200. Under POBO, assets under the control of the defendant but held by another person cannot be 

confiscated without notice to that other person (s.12AA(3)). 

 

Power to void actions 

 

201.  OSCO and DTROP provide offences for knowingly dealing in any realisable property in 

contravention of a restraint order (s.15(16) OSCO and s.10(16) DTROP) but do not confer powers 

enabling the avoidance of any legal agreements underpinning such dealings.  

 

Additional elements 

 

202. There is no legal provision specifically enabling the confiscation of property of organisations 

that are found to be primarily criminal in nature. Confiscation orders in the context of Hong Kong do 

not attach to property per se.  Rather, they are in personam orders for payment of a sum equivalent to 

the assessed value of the proceeds of crime. Any assets under the óeffective controlô of a convicted 

person stand to be realised in satisfaction of the order. It is possible that this could extend to assets of 

organisations that are primarily criminal in nature.   

 

203. Scope for civil forfeiture exists under various pieces of legislation.  This scope is greatly 

limited in terms of the circumstances, including predicate offences, that trigger forfeiture and the 

property that may be forfeit. For example, DTROP allows for forfeiture of óseized propertyô (

). óSeized propertyô is defined in s.24A as property seized pursuant to border interception and search 

powers contained in the Dangerous Drugs Ordinance on the basis that the property is suspected to be 

óspecified propertyô ( ). óSpecified propertyô is defined in the same section property that is i) 

either proceeds of, or has been/is intended to be, used in ódrug traffickingô and ii)  listed in Schedule 4 

of the ordinance. Schedule 4 lists simply money in excess of HKD 125 000. Under s.24D, any such 

money may be forfeited where a court is indeed satisfied (on the balance of probabilities) that it 

represents the proceeds of, or is sufficiently connected to, drug trafficking. Civil restraint and 

forfeiture under DTROP is therefore very limited. 

 

Statistics
18

 and Effectiveness 

 

204. The total assets under restraint or confiscated by Police and C&ED (other than pursuant to 

mutual legal assistance requests) since the enactment of DTROP in 1989 and OSCO in 1994 are 

detailed in the table below. 

 

                                                      
18

  As related to R.32; see s.7.2 for the compliance rating for this Recommendation. 
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Table 7. Restraint and confiscation orders under DTROP and OSCO, 2004-2007 

 RESTRAINT ORDERS (MILLLIONS) CONFISCATION ORDERS (MILLIONS) 

 
NO. OF 

ORDERS 
AMOUNT  

NO. OF 

ORDERS 
AMOUNT CONFISCATED COLLECTED BY GOVERNMENT 

2004 6 
HKD 68.82 

(USD 8.82) 
4 

HKD 15.41 

(USD 1.98) 

HKD 4.51 

(USD 0.58) 

2005 9 
HKD 163.28 

(USD 20.93) 
5 

HKD 20.24 

USD 2.59 

HKD 20.44 

USD 2.62) 

2006 3 
HKD 49.72 

(USD 6.37) 
7 

HKD 6.38 

(USD 0.82) 

HKD 25.10 

(USD 3.22) 

2007 11 
HKD 723.75 

(USD 92.78) 
5 

HKD 20.67 

(USD 2.65) 

HKD 2.89 

(USD 0.37) 

TOTAL 29 
HKD 1 005.57 

(USD 128.92) 
21 

HKD 62.70 

(USD 8.04) 

HKD 52.94 

(USD 6.79) 

 

 

205. The value of assets seized and forfeited by Police and C&ED since the enactment of DTROP in 

1989 using the civil forfeiture mechanisms for seizures at the border (s.24B and s.24D DTROP) are 

shown in the table below. 

 
Table 8. Assets under seized or forfeited pursuant to s.24B, s.24C and s.24D DTROP, 1989-2007 

 POLICE 

(HKD MILLIONS) 

C&ED 

(HKD MILLIONS) 

TOTAL 

(HKD MILLIONS) 

Property seized under s.24B and s.24C 
0 

(USD 0) 

0.83 M 

(USD 0.11) 

0.83 M 

(USD 0.11) 

Property forfeited under s.24D 
1.90  

(USD 0.24) 

0 

(USD 0) 

1.90  

(USD 0.24) 

 

206. Values of assets restrained under s.14C POBO then realised pursuant to restitution orders or 

civil settlements are detailed below. These peaked in 2006 due to one particularly large case. 

 

 
Table 9. Assets restrained under s.14C of the Prevention of Bribery Ordinance, 2004-2007 

 2004 2005 2006 2007*  TOTAL* 

Assets órestrainedô under 
s.14C  

HKD 197.19M 
(USD 25.38M) 

HKD 6.1M 

(USD 0.78M) 

HKD 355.51M 

(USD 45.60M) 

HKD 28.63M 

(USD 3.64M) 

HKD 587.43M 

(USD 75.4M) 

Assets subject of 
restitution orders, arising 
from s.14C restraint 

0 
HKD 5.3M 

(USD 0.65M)  

HKD 140.6M 

(USD 18.0M)  0 
HKD 145.9M) 

(USD 18.65M) 

Assets restrained and 
paid to the government 
through civil settlement 

0 0 
HKD 140M 
(USD 18.0M) 0 

(HKD 140M) 

(USD 18M) 

 

 

207. The numbers of restraint and confiscation/restitution orders made since 2004 are shown in the 

table below.  
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Table 10. Restraint and confiscation/restitution orders issued under DTROP, OSCO and POBO, 2004-2007 

LEA 2004 2005 2006 2007* 

POLICE AND C&ED 

Restraint Orders  6 9 3 11 

Confiscation Orders   4 5 7 5 

ICAC 

Restraint Orders  23 3 5 4 

Restitution Orders 24 14 30 36 

208. A number of factors have a bearing on restraint and confiscation. These include the availability 

of assets, the need to account for living and legal expenses and the availability of restitutionary 

remedies to victims. The evaluation team was advised that the last of these factors is of particular 

relevance in Hong Kong as Hong Kong authorities would not initiate restraint or confiscation 

proceedings in respect of proceeds (particularly proceeds of commercial crimes) where the victims are 

contemplating civil avenues of recovery. 

 

209. Not withstanding these allowances, the numbers of restraint and confiscation applications 

sought and granted each year under DTROP and OSCO are low. This is of some significance. The 

evaluation team was advised that Hong Kong increasingly plays host to transnational criminals whose 

enterprises are conducted off-shore ï and that the jurisdiction is thereby increasingly becoming a 

destination for proceeds of crime. More aggressive restraint action has resulted in ten new restraint 

applications being filed in the period from January to November 2007. The evaluation team was 

advised that, as at November, some 20 to 30 files both of asset recovery and other criminal advices 

remained on foot. The Asset Recovery Section recently became a dedicated unit providing legal 

services related to asset recovery. In addition, an internal case tracking system capable of tracing 

cases beyond interlocutory phases and through to trial and appellate phases has been implemented. In 

terms of restraint proceedings instituted pursuant to legal assistance requests from other jurisdictions, 

the evaluation team was advised that, at the time of the on-site visit, 15 such cases were on foot.   

 

2.3.2 Recommendations and Comments 

 

210. The availability of restraint and forfeiture under OSCO is however limited by the threshold of 

HKD 100 000. While the confiscation provisions under OSCO are available for a broad range of 

óspecified offencesô, the set of specified offences does not extend to all predicate offences for ML. In 

addition, neither s.102 nor s.103 CPO affords powers enabling the confiscation of instrumentalities 

that do not come into the physical possession of a court, the Hong Kong Police or the Customs and 

Excise Department. It is recommended that these limitations to the confiscation system be rectified. 

   

211. The evaluation team further recommends that s.13 UNATMO be brought into effect as soon as 

possible.  This will provide for forfeiture of proceeds/instrumentalities of terrorist acts or TF. The 

enhanced focus on confiscation that began in 2007 should continue so as to increase the numbers of 

restraint and confiscation applications sought and granted and to ensure that Hong Kong administers 

an effective regime for confiscation of the proceeds of ML and TF. 
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2.3.3 Compliance with Recommendation 3 
 

 Rating Summary of Factors Underlying Rating 

R.3 PC ¶ OSCO restraint and forfeiture is limited to cases where benefits exceed HKD 100 000. 

¶ Confiscation powers under OSCO are not available for all predicate offences. 

¶ No mechanisms exist for confiscation of the proceeds of TF. 

¶ Powers to confiscate instrumentalities do not extend to property that does not come 
into the possession of a court or police or customs agencies. 

¶ Effectiveness: Given the risk of money being laundered in Hong Kong (including the 
proceeds of foreign predicate offences), the number of restraint and confiscation 
applications made each year are low. 

 

 

2.4 Freezing of funds used for terrorist financing  (SR I II)  

 

2.4.1 Description and Analysis 

 

212. Section 3 of the United Nations Sanctions (Afghanistan) Regulation (UNSAR) is the principal 

provision relevant to the freezing of funds or other assets of persons designated by the United Nations 

Al -Qaida and Taliban Sanctions Committee (the 1267 Committee) in accordance with 

S/RES/1267(1999). Section 3 makes it an offence for a person to ñmake available, directly or 

indirectly, any funds or other financial assets or economic resources for the benefit of a relevant 

person or a relevant undertakingò. A órelevant personô or órelevant undertakingô is a person/ 

undertaking designated by the Chief Executive in accordance with s.10 UNSAR on the basis of a 

listing by the 1267 Committee.  

 

213. Section 6 UNATMO is also of potential application to S/RES/1267(1999) and 

S/RES/1373(2001). However, s.6 is not yet in force.  

 

S/RES/1267(1999) 

 

214. Paragraph 4(b) of S/RES/1267(1999) requires States to i) freeze assets (funds and other 

financial resources) of the Taliban or any entity owned or controlled by the Taliban and ii)  ensure that 

neither these nor other assets are made available for the benefit of these entities. The obligation is 

intended to both deny access to existing assets (i.e. to effect a freeze) and deprive access to new ones 

(i.e. to prevent additional financing/ resourcing). Paragraph 2(a) of S/RES/1390(2002) reiterates these 

separate limbs of the obligation. S/RES/1373(2001) separates these aspects into completely separate 

paragraphs (1(c) and 1(d)). 

 

215. UNSAR expressly addresses the second of these limbs.  It does not effect a freeze per se. 

Section 3 of UNSAR prohibits a person, without the written permission of the Chief Executive, from 

ómaking availableô, ódirectly or indirectlyô, any funds or other financial assets or economic resources 

ófor the benefit ofô Usama Bin Laden or any member or associate of the Taliban or Al-Quaida as 

designated by the Chief Executive. It could be argued that the notion of ómaking availableô is broad 

enough to cover, for example, dispositions of property óownedô by a designated entity but under the 

control (in the possession) of a third party. On this basis, S/RES/1267(1999) could prohibit a bank 

from releasing funds from an account operated by a designated entity. Where the asset is already 

under the direct control (in the possession) of the designated entity, s.3 is of practical relevance in that 

it limits the scope of ódealingsô available to the entity. For example, third parties might be precluded 

from entering into sale or purchase arrangements with the entity as, by doing so, they might be 

ómaking availableô (in the exchange) ófunds or other financial assets or economic resourcesô. The 

purchase of services by a designated entity may not however fall within such an interpretation. 
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216. Less clear is whether the concept of ómaking availableô extends to transactions that effect no 
change on the accessibility to the designated entity of the asset in question. This might occur where 

one form of third party possession is simply changed to another form of third party possession. An 

example of such a transaction would be where funds are simply transferred by a financial institution 

from one account of a designated entity to another. Notwithstanding the fact that, in such 

circumstances, the funds are not released ódirectlyô to the designated entity, it is likely that a court 

would view them as having been ómade availableô for the purpose of effecting the transfer. Such an 

interpretation would be not only sensitive to modern commercial realities but also supported by the 

fact that s.3 covers dispositions that óindirectlyô make assets available.   

 

217. The wording of s.3 UNSAR follows that used in the financial sanction provision in 

S/RES/1333(2000) (and S/RES/1390(2002)). Section 3 requires proof that the defendant has a level of 

knowledge that the funds or other financial assets or economic resources are ófor the benefit ofô a 

designated entity. Both S/RES/1267(1999) and S/RES/1373(2001) are framed in terms that proscribe 

dispositions that óbenefitô terrorist entities.   

 

218. Section 3 does not cover assets per se but covers ófunds and other financial assets or economic 

resourcesô. The definition of ófundsô is identical to that under UNATMO, i.e. an inclusive definition 

that covers a range of financial instruments from cash and gold bullion to securities, letters of credit 

and bills of lading, as well as ódocuments evidencing an interest in funds or financial resources, and 

any other instrument of export financingô. This scope accords with S/RES/1267 (1999) and 

S/RES/1373(2001). 

 

S/RES/1373(2001) 

 

219. The most significant deficit of Hong Kongôs counter terrorism freezing regime is that it does 

not implement the freezing obligations imposed by S/RES/1373(2001). Although s.6 UNATMO is 

intended to fill this gap, it is not in force.   

 

Freezing mechanisms of other jurisdictions 

 

220. For the same reasons, Hong Kong has no mechanism to give effect to freezing actions of other 

jurisdictions. Sections 5 and 6 UNATMO have been enacted to fill this gap but neither are currently in 

force
19

. 

 

Jointly held property and derivative property 

 

221. Since s.5 and s.6 UNATMO are not currently in force, Hong Kong currently has no freezing 

mechanisms. In the context of 1267 Committee listees, s.3 UNSAR does not specify the types of 

ñfunds or other financial assets or economic resourcesò that it applies to. It applies so long as the 

funds or other financial assets or economic resources can be shown to be ófor the benefit ofô the entity. 

There are thus no provisions dealing with funds or assets wholly or jointly owned or controlled by 

designated entities. Similarly, there are no provisions which deal with funds or other assets derived or 

generated from funds or other assets under the control of designated entities.   

 

                                                      
19

  Once in force, s.6 would confer the Secretary for Security administrative power to freeze suspected 

terrorist property for a period of up to two years, during which government authorities may apply to the court 

for an order to forfeit the property. This administrative freezing mechanism will enable the Secretary to take 

freezing action upon receiving intelligence of suspected terrorist property in Hong Kong. Section 5 would 

provide an additional mechanism whereby the Chief Executive can apply to the court for a 

person/entity/property other than one designated by a Security Council or UN Convention committee to be 

specified as terrorist/terrorist associate/terrorist property. Specification under s.5 is not a pre-requisite for 

exercising the freezing powers under s.6 but creates a statutory presumption in subsequent legal proceedings. 
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Communication with and guidance for the financial sector 

 

222. The power to designate persons under UNSAR has been delegated by the Chief Executive to 

the Secretary for Commerce and Economic Development. The Commerce and Economic 

Development Bureau (CEDB) is thereby responsible for overseeing the implementation of UNSCRs 

in Hong Kong. The CEDB monitors the 1267 Committee consolidated list and co-ordinates 

designation and gazettal without notice to the designated persons/entities. Notification to the financial 

sector occurs via circulars issued by the regulatory authorities
20

 i.e. the Hong Kong Monetary 

Authority (HKMA), the Securities and Futures Commission (SFC) and the Office of the 

Commissioner of Insurance (OCI). In addition, the JFIU advises remittance agents and money 

changers of amendments to the list of designated persons/entities. These amendments are also 

highlighted on the JFIU website.   

 

223. Industry feedback to the evaluation team disclosed no problems with these arrangements. Many 

financial institutions also have access to third party databases. There also appeared to be a clear 

understanding within the financial sector of the ramifications of a óname-hitô: in such situations, the 

financial institution will make a disclosure of the property to the JFIU. Such disclosures are mandated 

under s.12, which requires the reporting of any knowledge or suspicions that property may be terrorist 

property. Pending investigation, JFIU will likely request the financial institution not to deal with the 

property. This would occur via the use of a óno-consentô letter. Although óno-consentô letters have no 

statutory basis, the evaluation team was advised that they trigger financial institution powers under 

customer contracts to suspend services for law enforcement related purposes. 

 

224. As s.3 UNSAR does not effect a freeze, no guidance has been provided to financial institutions 

and others which may be holding targeted funds or other assets. Currently, the circulars issued by the 

three regulatory authorities advise institutions to notify the JFIU of any transactions or relationships 

with designated persons or entities. Hong Kong officials advised the evaluation team that guidance in 

relation to freezing obligations will be provided by regulators and relevant authorities after s.6 of 

UNATMO comes into force. 

 

De-listing, unfreezing, access to frozen funds and challenges to freezing orders 

 

225. Hong Kong authorities have advised that óname-hitô disclosures under s.12 often generate false 

positives and that, in such circumstances, the óno-consentô letter will be retracted, thereby enabling 

continued service to the customer. When an entity is de-listed by the 1267 Committee, a revised list 

will be published pursuant to s.10 UNSAR
21

. In theory, judicial review is also available to a person 

wrongfully designated by the Chief Executive pursuant to UNSAR. There is not however a 

mechanism for persons to challenge actions taken by institutions implementing freezing obligations, 

other than commencing civil action against the institution. 

 

226. Section 3 of UNSAR provides that the Chief Executive may provide permission in writing to 

persons allowing them to make funds available to Usama bin Laden, a member of Al-Qaida, a 

member of the Taliban or an individual associated with these entities, in accordance with United 

Nations Security Council Resolution 1390. Section 7 provides that permission must be granted in 

                                                      
20

  http://www.info.gov.hk/hkma/eng/guide/index.htm, 

http://www.sfc.hk/sfcRegulatoryHandbook/EN/sfcRegulatory 

HandbookTBServlet?DEPT=ISD&TYPE=CIRCULAR&SHOWCT=1, 

http://www.oci.gov.hk/framework/index04.html. 
21

  Such a mechanism will be available with respect to freezes effected under s.6 UNATMO, once that 

provision comes into force. Section 17(4) UNATMO will, when it comes into force, allow a person affected by 

a freezing notice to apply for revocation or variation of the notice. 

http://www.info.gov.hk/hkma/eng/guide/index.htm
http://www.sfc.hk/sfcRegulatoryHandbook/EN/sfcRegulatory%20HandbookTBServlet?DEPT=ISD&TYPE=CIRCULAR&SHOWCT=1
http://www.sfc.hk/sfcRegulatoryHandbook/EN/sfcRegulatory%20HandbookTBServlet?DEPT=ISD&TYPE=CIRCULAR&SHOWCT=1
http://www.oci.gov.hk/framework/index04.html
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accordance with a resolution of the United Nations Security Council. The Chief Executive is yet to 

entertain an application for ópermissionô
22

. 

 

Freezing, seizing and confiscation in other circumstances   

 

227. Section 13 UNATMO will provide for forfeiture of proceeds/instrumentalities of terrorist acts 

or TF, but is not yet in force.  

 

Protection of bona fide third parties   

 

228. As UNSAR is designed to implement the freezing of funds or other assets of persons 

designated by the 1267 Committee in accordance with S/RES/1267(1999), it contains no mechanism 

for challenges to designations or consequent freezing action
23

. Judicial review is however available to 

a person wrongfully designated by the Chief Executive pursuant to UNSAR.   

 

Monitoring compliance 

 

229. UNATMO contains a number of provisions to ensure due compliance with obligations imposed 

under the law, subject to criminal penalty in case of default. Under s.12 UNATMO, where a person 

knows or suspects that any property is terrorist property, he is required to disclose the relevant 

information to an authorised officer. A person who fails to do so commits an offence and the 

maximum penalty upon conviction is seven yearsô imprisonment with an unlimited fine. 

Additional elements 

 

230. The Hong Kong government maintains close contact with consulates and exchanges 

information with international counterparts to ensure freezing of terrorist funds and assets in 

accordance with UN resolutions. The Police also engage overseas counterparts, exchanging 

information on terrorist activities and TF. To date, the Police have not received any intelligence to 

indicate local TF activities in Hong Kong. 

 

Statistics
24

 and Effectiveness 

 

231. To date, no terrorist property has been frozen under UNSAR. Hong Kong has not detected any 

connections locally with terrorists, terrorist groups or acts of terrorism. Hong Kong has no known 

domestic terrorist groups and there is no known terrorist infrastructure or support base in Hong Kong. 

Still there appears to be a focus within the Police on cultivation of intelligence and active engagement 

in TF investigations.   

 

2.4.2 Recommendations and Comments 

 

232. Without implementing a freezing regime per se, via s.3 UNSAR Hong Kong has largely 

implemented the obligations under S/RES/1267(1999) by restricting the availability of funds and 

other financial resources to relevant entities. In order to fully implement S/RES/1267(1999), the 

evaluation team recommends that Hong Kong implement an express provision to freeze assets (funds 

and other economic resources) of relevant entities.    

 

                                                      
22

  The Secretary for Security will also be afforded broad discretion to grant a licence to deal with property 

frozen under s.6 UNATMO, when that provision comes into operation. Access will be able to be granted to 

enable payment of reasonable living and legal expenses and to meet obligations under the Employment 

Ordinance (s.15(1)(b) UNATMO). 
23

  Cf s.17(4) UNATMO (supra).  Section 18 UNATMO will also afford avenues for compensation via the 

courts in cases of wrongful restraint or freezing action.  
24

  As related to R.32; see s.7.2 for the compliance rating for this Recommendation. 
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233. Hong Kong has not implemented the freezing obligations imposed by S/RES/1373(2001). 

Section 6 UNATMO is intended to implement S/RES/1373(2001) but this provision is not yet in force. 

Although, s.3 UNSAR might cover all those entities the Government currently cares to list, reliance 

upon that provision would not constitute full compliance were there to be a change in circumstance. 

Nor does it enable Hong Kong to give effect to freezing actions of other jurisdictions. The 

Government has recognised this via the enactment of s.6 UNATMO. The evaluation team 

recommends that this and other relevant provisions of UNATMO designed to implement 

S/RES/1373(2001) (such as s.5) be promptly brought into effect. 

 

2.4.3 Compliance with Special Recommendation III 
 

 Rating Summary of Factors Underlying Rating 

SR III PC ¶ Obligations under S/RES/1267(1999) with respect to assets under the direct control of 
designated entities have not been implemented. 

¶ The freezing requirements of S/RES/1373(2001) have not been implemented. 

¶ Hong Kong does not have a system for examining and giving effect to actions initiated 
under freezing mechanisms of other jurisdictions. 

¶ There are no provisions concerning jointly held property or property derived from 
funds or assets owned or controlled by designated entities. 

¶ Guidance is not provided to institutions and other natural or legal persons concerning 
obligations under freezing mechanisms. 

¶ There are no mechanisms enabling challenges to freezing actions or enabling access 
to frozen funds or assets. 

¶ There are no provisions with respect to confiscation of funds or other assets of 
designated entities. 

 

 

Authorities 

 
2.5 The Financial Intelligence Unit and its functions (R.26) 

 

2.5.1 Description and Analysis 

 

Independent national centre for receiving, analysing and disseminating STRs 

 

234. Hong Kong has established the Joint Financial Intelligence Unit (JFIU) as its centre for 

receiving, analysing and disseminating information concerning suspected ML or TF. The JFIU is 

staffed primarily by Police, but also by Customs & Excise Department (C&ED) officers, and is the 

sole unit in Hong Kong which receives suspicious transaction reports (STRs) direct from reporting 

bodies and persons. It was established following the introduction of DTROP in 1989. The JFIU is a 

law enforcement FIU and has the full range of investigative powers granted to the Hong Kong Police 

and the C&ED.  

 

235. Under sections 25A OSCO and DTROP and s.12 UNATMO, there is a legal obligation on any 

person in Hong Kong to submit STRs to an ñauthorised officerò ( ): 

(a) Any police officer. 

(b) Any member of the C&ED. 

(c) Any other person authorised in writing by the Secretary for Justice. 

(d) A member of the Immigration Service (UNATMO only). 

(e) An officer of the Independent Commssion Against Coruption (ICAC) (UNATMO only). 
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236. In practice, the Secretary for Justice, Hong Kong Police, C&ED, ICAC and Immigration 

Service have agreed that all such reports should be submitted to the JFIU. A person must disclose 

such knowledge or suspicion, together with any matter on which this knowledge or suspicion is based 

to an authorised officer as soon as it is reasonably practicable to do so, failing which he commits an 

offence which carries a maximum penalty of three monthsô imprisonment and a fine of HKD 50 000 

(USD 6 410). No other forms of reporting (e.g. large cash transactions or wire transfers) are required.   

 

237. In addition to its core functions, the JFIU has a mandate to register remittance agents and 

money changers (RAMCs). This mandate is presently being reviewed by the government to determine 

which government agency will assume the responsibility for registration and also supervision of 

RAMCs
25

.   

 

238. The organisation chart of the JFIU can be found in Annex 5 to this report. The JFIU is under 

the command of a Superintendent of Police and comprises: 

¶ A 12 person team responsible for the administration of the Suspicious Transaction Report and 

Management System (STREAMS), including vetting and data refinement. This team includes 

one C&ED Inspector and a Police Inspector who manage distinct parts of the work flow. 

¶ Three intelligence development teams of four persons each who analyse STRs and produce 

intelligence product for dissemination to other investigative units. 

¶ A support team of three persons responsible for domestic and international requests for 

intelligence and information, policy matters, maintaining the RAMC register, and training. 

 

Analysis of STRs 
 

239. The JFIU receives approximately 14 000 STRs per year. Prior to 2006, reports were primarily 

received in hard copy and there was limited technology to assist in the analysis process. In 2006, 

funding was secured and the STREAMS system was created. STREAMS was designed to provide: a 

secure, encrypted system for the electronic receipt of STRs; electronic analytical tools for initial 

analysis of the STRs; and, a database for storage of information and intelligence contained in and 

developed from the STRs. Since 2006, all 58 168 STRs received prior to its implementation have 

been entered into STREAMS. As at 31 October 2007, the database contains 113 789 STRs. 

Approximately 70-75% of the STRs received by the JFIU are submitted through the STREAMS 

system, the remainder are input into STREAMS upon receipt. The JFIU anticipates that this 

percentage will increase over the next few years as a result of outreach efforts.   

 

240. The JFIU utilises a three-tiered approach to STR analysis. The first tier commences upon the 

receipt of an STR. STREAMS automatically allocates a rating to each STR in accordance with 

parameters preset by the STR Review Committee (chaired by the Superintendent in charge of the 

Hong Kong Police Financial Investigations Division, who is the head of the FIU). These parameters 

for rating include: key words; persons of interest to the FIU; names on the UN terrorist list; subjects 

of investigation by the JFIU or Hong Kong Police; and, matches to law enforcement databases. The 

initial rating dictates how the analytical process will proceed from that point forward. STRs which 

receive a rating of 50 or more (out of a possible 100) are designated óHigh Riskô, and the remaining 

are designated óLow Riskô. Low risk STRs are generally not further analysed but remain in the 

database and could surface in subsequent investigations. Where an STR is rated as low risk, the JFIU 

contacts the reporting entity to advise them of this determination. In order to have accurate scoring, 

the STR Review Committee periodically reviews the rating parameters. 

 

241. Second tier analysis commences when an STR is rated as high risk. These STRs are assigned to 

an analyst and a more focused approach is taken to determine whether the STR is in fact high risk. 

                                                      
25

  In April 2008 (outside of the period of time considered in this report) a senior multi-agency committee 

agreed that the C&ED will in the near future assume the role of regulator for the RAMC sector. 
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The information in the STR and any related STRs are subjected to rigorous scrutiny and research, 

including examination of open source and other databases at the JFIU disposal (outlined below under 

Access to Information). If the high risk rating is confirmed, the results of the analysis are forwarded to 

the FIUôs Chief Inspector (the CIP).   

 

242. The reporting entity may be contacted at this point and advised that the STR has been rated as 

high risk. Additionally, the JFIU may inform the reporting entity that it consents to the transaction. 

This consent ensures the protection of the reporting entity from any liability for conducting the 

transaction. Conversely, the JFIU may advise the reporting entity that it does not consent to the 

transaction. If the reporting entity were to conduct the transaction in question after a óno consentô 

advice is received, dealing with the property could amount to money laundering. Once the disclosing 

party considers that dealing with the property would be a criminal offence, he or she cannot be 

compelled to conduct an illegal act and cannot be held liable in any way for refusing to deal with the 

subject of the STR. Where óno consentô advice is provided to a reporting entity, the issue of consent is 

kept under active review. Should circumstances change, consent would be immediately issued. 

Ultimately, an investigation involving no consent will result in either an application for a restraint 

order or subsequent granting of consent. 

 

243. In practice, as STRs must be reported to the JFIU as soon as practicable, the majority of reports 

are post-transaction and a óno consentô advice would not stop the transaction in question.  In addition, 

the majority of STRs relate to account activity rather than to specific transactions, and óno consentô 

orders in these cases would relate to activity on an account rather than to a single transaction. 

 

244. Third tier analysis occurs where the Chief Inspector considers the matter should be pursued. At 

that point, further analysis is conducted to support the dissemination. In practice, the Chief Inspector 

makes a recommendation for dissemination to the head of the FIU and the final decision on 

dissemination is made by the head of the FIU, which is in accordance with Hong Kong Police 

requirements that only executive level officers may make such decisions.  

 

245. In addition , the JFIU analysts also conduct strategic analysis. There is increasing appetite for 

sector-specific typologies and indicators from all reporting sectors, regulators and associations and the 

JFIU strives to fulfil this appetite where possible.  

 

246. Overall, the analytical process used by the JFIU is effective and timely. It also provides for the 

JFIU to seek additional information from reporting entities should it be required. There is presently no 

backlog in processing STRs, however the current staffing level of the JFIU may not be sufficient to 

accommodate any increase in workload. 

 

Guidance for reporting entities 

 

247. The JFIU provides guidelines on Hong Kongôs AML/CFT laws on its website
26

. These 

guidelines set out basic information on the identification of suspicious transactions, the required 

format for the filing of STRs and content of an STR and how an STR can be made to JFIU. A 

reporting template is also available on the website. The JFIU accepts reports by mail, email, fax, or 

telephone in urgent cases. On 19 November 2006, the JFIU launched a web-based electronic reporting 

system, STREAMS, which allows registered reporting institutions to make electronic reports. The 

system provides for more effective receipt and analysis of reports, automated acknowledgment, and 

electronic feedback. By 30 June 2007, all major financial institutions in Hong Kong had subscribed to 

STREAMS. Upon subscribing to the STREAMS system, subscribers are provided face-to-face system 

training and an electronic version of the user manual. Thereafter, any queries on use of STREAMS 

may be addressed to the JFIU by telephone or email. 
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  www.jfiu.gov.hk. 

http://www.jfiu.gov.hk/
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248. The JFIU, jointly with the Security Bureauôs Narcotics Division (ND), regularly organises 

training seminars on ML and TF for reporting entities. Suspicious transaction reporting is the core 

topic of these seminars.  Participants are kept abreast of any new practices and procedures concerning 

suspicious transaction reporting. The ND and the JFIU have also produced an AML Training Kit 

(comprising an interactive self-learning CD-ROM and a booklet) for RAMCs, money lenders, estate 

agents, precious stones dealers and precious metals dealers. One section of the kit deals with 

suspicious transaction reporting, means of reporting and information required in STRs. Copies of the 

training kits have been distributed to the financial sector, RAMCs and DNFBPs through regulators 

and trade associations. Hotline numbers have also been provided to reporting entities, regulators and 

associations, allowing for immediate contact with the JFIU whenever questions rise with respect to 

reporting or other matters. Throughout interviews during the onsite visit, it was evident that the JFIU 

is well known and respected by all reporting sectors, regulators and associations in Hong Kong and 

that its participation in outreach, training and provision of information sessions appeared to be 

ubiquitous, particularly in light of the size of the JFIU.   

 

249. In consultation with the JFIU and ND, the HKMA, SFC, OCI, Hong Kong Institute of Certified 

Public Accountants, Estate Agents Authority, and the Hong Kong Law Society have also issued 

guidelines on STR reporting to sectors under their respective purviews. A number of individual 

reporting entities also advised that they have developed entity or industry association guidelines in 

consultation with the JFIU. Inasmuch as the extent of outreach has been extensive, a number of 

entities and regulators indicated a desire for additional information in relation to industry specific 

indicators and typologies to assist them in reporting and for educational or training initiatives. 

 

Access to information 

 

250. The JFIU experiences no difficulties in obtaining information from other government agencies. 

It has direct access to Police and C&ED databases. All STRs received are automatically screened 

against Police and C&ED intelligence and criminal records databases via the STREAMS. 

Additionally, the JFIU has direct access to the databases maintained by the: Transport Department 

(vehicle and driver licensing); Companies Registry (limited liability corporation records); and, Inland 

Revenue Department (sole proprietorships, partnership records, lists of charitable institutions). 

 

251. The JFIU can request checks of the databases maintained by the following 

agencies/departments. It is not necessary to get a court order for information from:  

¶ ICAC (intelligence sharing on ML activity). 

¶ Immigration Department (registration of persons/Hong Kong identity cards and travel 

documents; marriage, births and deaths register; travel movement records). 

¶ SFC (Registered dealers and brokers). 

¶ OCI (Insurers and insurance brokers). 

¶ The Insurance Agents Registration Board (registered appointed insurance agents). 

¶ The Hong Kong Confederation of Insurance Brokers and Professional Insurance Brokers 

Association (authorised insurance brokers). 

¶ HKMA (Financial institution registration). 

¶ Housing Authority (Public tenancy information). 

 

252. Where there is regular liaison with an organisation such as ICAC, SFC or the HKMA, there are 

established liaison points and protocols for information requests. All other information requests use 

established protocols between the Police and the relevant government departments.   
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253. As law enforcement officers, JFIU personnel may obtain information retained by private 

entities by means of production orders and search warrants issued by the courts. 

 

Obtaining information from reporting entities 

 

254. Sections 25A DTROP and OSCO and s.12 UNATMO require that when making a report, a 

person shall ñdisclose that knowledge or suspicion, together with any matter on which that knowledge 

or suspicion is based to an authorised officerò. If an STR contains insufficient data, the JFIU contacts 

the reporting party directly to obtain any further information necessary to assess the suspicion 

surrounding the report. Where necessary the reporting entity may then file an additional report. In 

addition, the JFIU may use its police powers to request information from reporting entities that have 

not submitted a report on a particular person or entity. In essence, they may query the reporting entity 

for information in relation to any person of interest or other type of information required.  

 

Dissemination 

 

255. Sections 25A(9) DTROP and OSCO and s.12(6) UNATMO allow an óauthorised officerô (i.e. 

members of JFIU) to disseminate reports to the Police, C&ED, ICAC, Immigration Department, the 

Department of Justice or an appropriate overseas authority to combat crime. Sections 25A(10) 

DTROP and OSCO and s.12(7) UNATMO preserve any other right to disclose information that may 

exist in addition to the above provisions.   

 

256. Risk-rating decisions in relation to risk ratings, which cases should be pursued, and which cases 

should be disseminated are effectively made by the JFIU Chief Inspector (in effect the deputy head of 

the JFIU). The Chief Inspector makes dissemination recommendations to the head of the JFIU. Hong 

Kong Police procedures require that final decisions on dissemination be made by an executive level 

officer, in this case by the Superintendent in charge of the JFIU. The Chief Inspectorôs 

recommendation is in most cases accepted by the head of the JFIU. Variations to the proposed course 

of action only occur in circumstances where the head of the JFIU, by virtue of his position and rank, is 

in possession of additional information in relation to the subjects of the disclosure.  

 

257. The average time frame from receipt of an STR, analysis and eventual disclosure is less than 7 

days for non-urgent cases.  Urgent cases are referred within 24 hours and often within a few hours. 

There is no threshold to be met prior to making a disclosure, as this is a dynamic decision made on a 

case-by-case basis. The majority of disclosures made to date have been considered important due to: 

links to other STR information; analysis strongly indicating ML activity by the subject(s) of the report; 

or, the presence of classic ML methodologies or indicators in the activity in question.   

Table 11. Referrals to other law enforcement agencies, 2004-2007 

 2004 2005 2006 2007 

Police 701 929 1421 2 187 

C&ED 495 312 202 193 

ICAC 33 18 31 34 

Immigration Department 0 1 3 1 

 

Independence and autonomy 

 

258. The JFIU is staffed by police officers, one Customs and Excise officer and civilian staff. It is a 

unit within the Hong Kong Police and subject to the rules and regulations that govern the police, 

however it is treated as a separate unit and acts independently from other police units in order to 

preserve its autonomy and independence as an FIU.    
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259. The head of the JFIU is also the officer in charge of the Narcotics Bureauôs Financial 
Investigations Division (FID). There are a number of advantages to having an executive level officer 

in charge of both units: 

¶ This structure provides for fluid resourcing between the two units. FID resources are often 

tasked to assist the JFIU in conducting information sessions, outreach and presentations. The 

amount of outreach conducted would not be possible without this co-operation. 

¶ There is a very close working arrangement between the JFIU and FID, particularly with 

respect to sharing of information.  

¶ It offers some assurance that each case disclosed by the JFIU will be assigned a higher 

priority for investigation than might be the case if the JFIU and FID were separately managed.  

¶ The co-ordination of international requests for assistance is strong as the head of the FIU is 

aware of any requests made to both the FID and the JFIU in relation to the same matter. 

Having the head of the JFIU in charge of both units and responsible for international requests 

made to both units eliminates any potential confusion. 

 

260. The JFIU is housed in a separate, secure area of the FID within the Police Headquarters 

complex. For all intents and purposes, the JFIU is considered a separate and distinct unit. As the JFIU 

falls under the Hong Kong Police, it does not have an independent or devolved budget. Day-to-day 

operating costs are met from the budgets of Police and C&ED. As such, the JFIUôs financing is stable 

and the unit has no difficulty in obtaining additional resources if  required, as was the case for the 

development costs for STREAMS.  Under the Governmentôs Financial Circular No. 4/94, the 

Commissioner of Police has the authority to redeploy non-directorate grade posts for a period not 

exceeding 12 months on each occasion. This flexibility in resourcing allows for the immediate and 

rapid expansion of the unit to cope with any unexpected resource demands, should it be required. 

Redeployment of resources to assist the JFIU has occurred in the past. 

 

Protection of information 

 

261. Since it was implemented in 2006, all information received by the JFIU is retained on the 

STREAMS database. STREAMS was designed to provide a secure encrypted system for the receipt of 

electronic STRs; an efficient programme for initial analysis of the STRs; and, a database for storage 

of information and intelligence contained in and developed from the STRs. STREAMS is a stand-

alone database subject to physical and security measures in accordance with the Governmentôs 

information security regulations, baseline IT security policy, interoperability framework and the 

Policeôs internal information security policies and guidelines. 

 

262. Access to and use of data is password protected and may only be accessed from secure 

designated terminals within the Police Headquarters complex. Information received is handled 

securely in accordance with the prevailing Standing Orders and IT Security Policy and Guidelines. 

Information is stored in a closed network system that complies with the governmentôs security 

regulations on information systems. Only authorised officers, who are subject to stringent data access 

control and audit checks, can access stored information. Unauthorised access or disclosure of such 

information amounts to criminal offences under the laws of Hong Kong. 

 

Public reports 

 

263. Each quarter the JFIU circulates the Quarterly Report on Suspicious Transaction Reports to 

regulators, professional institutes and other reporting entities. This report contains a breakdown of 

STR-related statistics and provides an update as to the current and emerging trends and typologies. 

The report is also published in the secure area of the JFIU website which can be accessed by financial 

institutions, DNFBPs and other reporting entities that have obtained a STREAMS account or 
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password. The JFIU is not required to publish an individual Annual Report as it is a unit within the 

Hong Kong Police, and is mentioned in the Hong Kong Police Annual Report. 

 

264. During the on-site visit many entities commented on the value of the information received from 

the JFIU. Many reporting entity sectors, associations and regulators expressed an appetite for more 

sector-specific indicators and typologies for their sectors to assist them in preparing guidelines and 

other training material for their membership or those that they regulate.    

 

The JFIU and the Egmont Group of FIUs 

 

265. The JFIU has been a member of Egmont Group of financial intelligence units since 1996 and 

the head of JFIU attends all annual plenary meetings of the Egmont Group. The Egmont Statement of 

Purpose and its Principles for Information Exchange between FIUs in broad terms, requires, that 

international co-operation between FIUs should be encouraged and based upon a foundation of mutual 

trust. Reviews of the various ordinances, policies and statistics, interviews with the JFIU and partners 

and discussions with foreign authorities indicate that the JFIU appears to adhere to the Egmont 

Groupôs Statement of Purpose and its Principles for Information Exchange Between Financial 

Intelligence Units for Money Laundering Cases. There is nothing in Hong Kongôs laws which inhibits 

the exchange of information. The JFIUôs exchanges of information may occur spontaneously as well 

as on request. The JFIU seeks information from other domestic authorities to assist requests received. 

In addition, it has closely observed procedures which ensure that information is kept confidential and 

is only used in ways permitted by the FIU from which it was received.   

 

266. Sections 25A(9) OSCO and DTROP and s.12(6) UNATMO  allow the JFIU to exchange 

information with other FIUs and overseas law enforcement agencies without the need for any formal 

reciprocal arrangements. The JFIU is therefore not required to enter into memoranda of understanding 

(MOU) before it shares information. However, when requested by a strategic partner FIU, the JFIU 

will enter into an MOU. The JFIU has signed five MOUs, with the FIUs of Australia, Canada, Japan, 

Republic of Korea and Singapore.  

 
Table 12. Number of international requests for assistance received and sent by JFIU 

 REQUEST TO JFIU REQUESTS FROM JFIU 

 GRANTED REFUSED GRANTED REFUSED 

2003 139 11 195 1 

2004 245 8 145 2 

2005 218 9 86 3 

2006 160 12 59 1 

2007 234 3 139 1 

TOTAL 996 43 624 8 

 

 

267. Where an incoming request contains insufficient information to satisfy the JFIU as to the nature 

of the investigation or enquiry, the requesting jurisdiction will be requested to provide further 

information. If such information is not forthcoming, the request will be refused. The main reason for 

refusal of the JFIUôs requests relates to administrative/independent FIUs in jurisdictions where an 

operational MOU must be in place before intelligence can be exchanged. Under DTROP, OSCO and 

UNATMO, the JFIU is not fettered in this respect.  

 

Resources (FIU)
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  As related to R.30; see s.7.1 for the compliance rating for this Recommendation. 




