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PREFACE

Information and Methodology Used for the Evaluation ofHong Kong, China

1. The evaluation of the aatoney launderingAML) and combating the financing of terrorism
(CFT) regime of Hong Kong Chi na (her ei na f'twasr basédHanntiggortik o n g 6 )
Recommendations 20@®d theNine Special Recommendations arrdrist Financing 2001 of the
Financial Action Task Force (FATF), and was prepared usingMbthodology for Assessing
Compliance withthe FATF 40 Recommendations and the FATF 9 Special Recommendations
27 February 2004 (updated as of February 200% Hong Kong is a member of both the FATF and
the Asia/Pacific Group on Money Laundering (APG), this evaluation was conducted jointithby bo
bodies.The evaluation was based on the laws, regulations and other materials supptedgoy
Kong, and information obtained by the evaluation team during Hsitervisit toHong Kongfrom 12

to 23 November2007 inclusive, and subsequenturing the onsite visit the evaluation team met
with officials and representatives of all relevatiing Konggovernment agecies and the private
sector A list of the bodies met is set outAmnex 2to this mutual evaluation report.

2. The evaluation was conductbg an assessment team, which consisted of members APtBe
Secretariat, th€ATF Secretariat and FATF experts in criminal law, law enforcement and regulatory
issues:Mr. Eliot Kennedy of the APG Secretariddly. John Carlsorand Ms Rachelle Boyle of the
FATF Secretariat; MrGarry Nichols Financial Transactions Reports and Analysis Centre, Canada,
law enforcement expert; Mr. Gregor Allan, Ministry of Justice, New Zealand, legal expert; Mr.
Richard Chalmers, Financial Services Authority, United Kingdiimancial expert; and, Mr. Jeremy
Lee Eng Huat, Bank Negara Malaysia, Malaydiaancial expert The experts reviewed the
institutional framework, the relevant AMCFT laws, regulations, guidelines and other requirements,
and the regulatory and other sysis in place to detenoney launderingML) andterrorist financing

(TF) through financial institutions and designated-fioancial businesses and professions (DNFBPS),
as well as examining the capacity, implementation and effectiveness of all thesessyste

3. This reportprovides a summary of the AMCFT measures in place iHong Kongas at the

date of the ossite visit or immediately thereaftert describes and analyses those measures, sets out
Hong Kon@ s l evel s of c BATIP #0i% Reonemendatiandsee tTabkl), and
provides recommendations on how certain aspects of the system could be strengdehadl).

! All references to country apply equally to territories or jurisdictions.

2 As updated in June 20086.



EXECUTIVE SUMMARY

Background Information

1.  This report provides a summary of tl@timoney laundering (AML) and combatjnthe

financing of terrorism CQFT) measures in place in Hong Kong, China (hereinafter Hong Kong) at
November 2007 (the date of the-site vist) and immediately thereaftelt. describes and analyses

those measures and provides recommendations on howncasgj@ects of t system could be
strengthened. t al so sets out Hong Kongds | evel of comp
(FATF) 40+9 Recommendationg§see attached tabl®atings of Compliance with the FATF
Recommendatiohs

2. Hong Kong is a spei al admini strative region(PRBRG. the P
According to the design of thBasic Law which is Hong Kongbés <const |
political structure is basically an executiesl systen headed by a Chief Executii’dong Kongalso

has a Legislative Council, the powers and functions of which include enacting, amending and
repealing lawsn accordance with the provisions of tBasic Lawand legal procedureslt is a

common law legal system and the independence of the judisianshrined in th8asic Law Hong

Kongis an international financial centre with over 200 banking institutions and vibramante and

securities sectorgduthorities are not able at this time to determine the volume of money laundered in

or through Hog Kong The laundering of drug proceeds has declined in recent years and is
increasingly derived frontrafficking for domestic useThe primary domestic sources of laundered

funds in Hong Kong are illegal gambling, fraud and financi@ine, loan sharkingind vice.The

availability of corporate services and the relative ease with which shell companies can be purchased
contribute to the risk of Hong Kong being used for structuring of the proceeds of financial crime,
corrupton, tax evasion and smugglintpvestigations have found no evidence of terrorist funds

moving through Hong Kong.

3. Hong Kong has a good legal structure to combat money launderingafhdlLierrorist financing

(TF). The ML offence, established in 1989 and expanded in 1994, is broad arsd falliyomeets the

FATF requirementslt is well prosecuted with aatisfactory conviction rat&he terrorist financing

offence in theUnited Nations (AntiTerrorism MeasuresPrdinanceis less expansive asdbes not

cover provision/collection for an d@ividual terrorist or terrorist organisation. In addition, the offence
applies to 0 f-finandas @ssetb and dorsonot extemchto terrorism directed ®ward
international organisation$errorist funds have not been detected in Hong Kong lzer@ thae been

no prosecutions for TFWhile Hong Kong has a workable and fairly comprehensive criminal
confiscation regime, these measures are not available in all cases, do not extend to all predicate
offences and the number ofrdscations is relativgl low. While legislative provisions have been
enacted for confiscation of the proceeds of TF, theseigions are not yet in forcéldlong Kongoés
financi al intelligence unit is effectitefortsand i s
to comtat ML and TF.lt and other competent authorities have been designated responsibility for
investigation and presution of ML and TF offencedeasures for domestic and international co
operation are generally effective.

4.  The preventive system addressastomer identification and other AML/CFT obligations and
applies to a range of financial institutions and sodesignated nofinancial businesses and
professionsPNFBPs) as defined by the FATH here are relatively limited requirements in place for



remittance agents, money changers, money lenders (including those firfactiging businesses
which are not 0 a uet Harking irsst@utions), redit unionst theoposs dffice and
financial leasng companied. A number of the AML/CFT obligtions exist only in mandatory
guidelines issued by the regulatory authorities which are generally comprehensive ahaeotistr
enforceable meansThe preventive system fosome norcore financial institutionsdoes not
incorporateadequateustomer de diligence (CDD) requirements with respect to politically exposed
personsWhile the volume of suspicious transaction reports (STRs) has increased in recenhgears,
submission of STRs bPNFBPscould be improvedSound requirements as to internal colst and
compliance functions are in place for core financial institutions (bgnisecurities and insurance).
Supervision is effective for the banking, insurance and securities sectors, but wealerideon for
many types of DNFBPsThe range of sations available for AML/CFT breaches is broad for core
financial institutions other than insurance and is appropriately employed by the supervisory
authorities.

Legal System and Related Institutional Measures

5.  The offence of ML related to drug trafficlg was enacted in 1989 under hrug Trafficking
(Recovery of Proceeji®rdinanceand its application broadened by a complementary ML offence in
the 19940rganized and Serious Crimes Qndnce.The ML offence implements the elements of the
Viennaand Palermo ConventionsWhilst predicate offences in Hong Kong generally cover a broad
ambit of offences within each of the designated categories of offences, the range of environmental
crimes that constitutpredicate offences is limitedhe offence of ML exteds to any property that
constitutes criminal proceeds, regardless of value, and a broad rangdlafyaaffences attaches to

it. The ML offence applies to natural and legal persons, though there have not been anyigmesecu

of legal persons for MLThe ML offence is well prosecuted withsatisfactory conviction ratd.he
maximum penalties available for ML fehces are appropriately highhe sentencing starting point
for O6more serious® ampssersnem, inting with semdécewsr ptacs swidx fyeaa
tierd frauds.

6.  Terrorist financing was criminalised under thmited Nations (AntiTerrorism Measures)
Ordinance(UNATMO) in 2002, however the offence is narrow in scope and certain key provisions of

this ordinance are not yet in fog. Certain provisions within thdJnited Nations Sanctions
(Afghanistan) Regulatio@UNSAR) also make it an offence to make funds or other financial assets
available to listed entés.The TF offence under UNATMO does not cover provision/collection for an
individual terrorist or terrorist organisation and the offence under UNSAR extends only to those
individuals and entities digmated by the 1267 Committe€he TF provision does not apply where

the terrorism is directed at an international organisairamhere the financing is in the form of assets

ot her t hHsnapplichbility idatssés ubj ect t o 6éci vi l di ssent d ex|
reach. As noted above, Hong Kong has not, to date, brought any TF prosecutions.

7. Hong Kong has a workadbland fairly compreheng criminal forfeiture regimeRestraint and
confiscation provisions are limited in their availability as they can be used only for those indictable
offences listed in th®rganized and Serious Crimes Ordinarf@SCO)and restraintnay only occur

where the amount involved @/er HKD 100000 (USD12 800). Some types of instrumentadis are

subject to forfeitureNo provisions are in place for forfeiture of proceeds/instrumentalities of terrorist
acts or TE. Given the risk of monepeing laundered in Horigong (including proceeds of foreign
predicate offences), the nuatbof restraint orders is lovAn enhanced focus on confiscation began in
2007 to increase the numbers of restraint and confiscation applications sought and gidirieed an
ensure that Hong Kong administers an effective regime for confiscation of the proceeds of ML and TF.

3 Credit unions in Hong Kong are -@perative organisations in which the available deposit and lending

mechanisms are limited. Hokmng Post provides postal remittance services and acts as an agent for Western

Union.

4 Provisions for forfeiture of proceeds/instrumentalities of terrorist acts or TF have been enacted but are

not yet in force.



8. It is an offence to make funds available to entities in accordance with United NatmngySe

Council Resolution 126 Hong Kong relies on an offene of O maki ng avail abl ed
and has not implemented an express freezing provision to fully implement this UN Resolution with
respect to assets already under tbetrol of designated entitieSimilarly, HongKong has not
implemented tb freezing obligations imposed by United Nationsusigc Council Resolution 1373.

In addition, Hong Kong does not have a system for examining and giving effect to actions initiated
under freezing mechanisms of other jurisdictiohl terrorist assets haween frozen in Hong Kong
pursuant to these UN Resolutions.

9.  The Joint Financialntelligence Unit (JFIU) was established following the introduction of the
Drug Trafficking (Recovery of Proceeds) Ordinancel989.The JFIU is a law enforcement unit
housel within the Hong Kong Police Force (the Hong Kong Police) andestaffimarily by police
officers, but also byCustoms & Excise DepartmenE&ED) officers. It is HongK o n génse for
receiving and requesting, analysing and disseminating disclosur&TR$é and other relevant
information concerninguspected ML or TF activitie$he JFIU has broad access to information and

is able to seek additional information fraeporting partieslt also has the full range of investigative
powers granted to thdong Kong Police and the C&EDnformation held by the JFIU is securely
protected and disseminated only in accordance with the laws of Hong Ko2§06, the JFIU
significantly enhanced its IT capacityr: online receipt of STRs; analysis of STRs; and, sgoraf
information and intelligence containédand developed from the STReformation is disseminated

to domestic and international authorities when thereyarends to suspect ML or TFhe JFIU and

the Narcotics Division of the Security Bure@uovide outreach to financial institutions and DNFBPs

to enhance awareness of STR reporting and other ML and TF compliance requirements and provides
guidance regardinthe manner of reportingverall, the action it has taken has been proactive and
effective.In addition to its core functions, the JFIU has a mandate to register remittance agents and
money changers (RAMCs).

10. Hong Kong has designated authorities to investigate ML and TF offences and hasequipp
them with necessary powerShe primary investigate authorities are the Hom&png Police, the
C&ED and the Independe@ommission Against Corruptiothe HongKong Police is the primary
enforcement authority for ML and TF investigatiordl three of these agencies hapermanent
special investigative gups dedicated to investigations of ML and TF and are mandated to
investigate, seize, freeze and confiscate the proceeds of crimeKidnggenforcement authorities
have access to a range of special investigative techniques when conducting ML or Tatieesti
and maycompel production, search and seizafedocumentsHo n g KDepagtrdesit of Justice
provideslegal advice to thgovernment, conductgiminal prosecutions, manages asset recovery and
is the focal point for mutual legal assistance.

11. Hong Kong has not implemented a declaration or disclosure system to detect, seize or
confiscate the physical crebsrder transportation of currency or bearer negotiable instrgntleat

are related to ML or TH.aw enforcement agencies can use their gempenakrs to target travellers

on an intelligence basis, though the number of

Preventive Measures Financial Institutions

12. The Hong Kong government has taken measures to actively encourage developmess af
modern and secure techniques for financial transactions which arevUbssable to money
laundering.t is general governmermmolicy not to stand in the way of the development of electronic
money and to develop a regulatory framework which idess a sound and secure basis for the
continuous development of electronic money.

° Provisions establishing a freezing manism to implement S/RES/1737(2001) and a mechanism to give

effect to freezing mechanisms of other jurisdictions have been enacted but are not yet in force.
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13. The application of Hong Kongbs AML/CFT measur

not based on a risk assessment in the manner contemplated in the Fé&vise®ecommendations

Most financial activities are conducted by institutions that are authorised and supervised by the three
primary regulatory authoritiegshe Hong Kong Monetary Authority (HKMA), the Securities and
Futures Commission (SFC) and the Office of themmissioner of Insurance (OCIAll three
regulatory authorities issue mandatory guidance wisicbnsidered to be other enforceable means, as
well as other noibinding guidanceThe guidance issued to the banking, securities and insurance
institutions overs a boad range of AML/CFT matter€ther types of institutions which also provide
financial services are subject to relatively limited AML/CFT obligations and oversight, despite the
absence of any formal assessment to justify theiruesiath from AML/ICFT obligationsThese are:
remittance agents, money changers, money lenders (including finfaat@ing businesses), credit
unions, the post office and financlahsng businessés

14. A number of important CDD requirements exist in the enforceahildelijues issued by the
regulatory authorities raer than in law or regulatio®anking, securities and insurance entities must
identify and verify the identity of customers, including any beneficial owners, before gsitadpla
business relationshigOnly basic CDD obligations are in place for money remitters and money
exchange companies and there are no CDD obligations for money lenders, credit whiimsnaral

leasing companiesThe banking and insurance guidelines impose obligations on banking and
insurance institutions to exercise enhanced due diligence with respmalitically exposed persons.

These guidelines do not specify that senior management approval is required to continue a business
relationship with a customer discovered to be a palilf exposed person, though some other
provisions in those guidelines can be considered to have a similar effect in practice.

15. The scope of permissible reliance on thpatty introductions within the banking and securities
sectors is broad in terms tfe type of introducer from whom the introduction may be accepted, and
the county of origin of the introducern the banking and securities sectors, reliance may be placed
on introducers who are neoegulated for AML/CFT purposedhere are no financiahstitution
secrecy provisions that inhibit the implementation of #&TF Recommendationwithin the
regulated sectorgdccess to and sharing of information is permitted under the respective ordinances
that govern the banking, seities and insurance decs. However, access to information for the non
regulated sectors, including remittance agents, is limited in scope.

16. General recordkeeping requirements are embedded in law/regulation. The mandatory
guidelines issued by the regulatory authorities supgig this by requiringhe banking securities

and insurance sectors to maintain all transaction records for at least six years, to facilitate the
reconstruction of individual transactions and to make such records available to theéorggula
authorities upn request.In the banking and insurance sectors, customer identification records,
account files and business correspondence must be kept for more than six yearskétgiogd
requirements for the remittance agents are incomplete and, as there islatrdéguthat sector, the

level of implementation of recotkeeping requirements by ish sector cannot be determined.
Obligations imposed on financial institutions with respect to information which must be transmitted
along with wire transfers are compegisive There are no requirements for remittance agents or the
Hongkong Post to transmit full originator information in the message or form accompanying the wire
transfer.

17. Financial institutions are obliged to pay attention to complex unusual largadtams, or
unusual patterns of transactions, which have no apparent dewsitnomic or lawful purposé@he
existing guidance for banks requires them to maintain management information systems for
identification of unusual transactions and to revibw tepots generated by these systeidewever

6 Insofar as money lenders, credit unions, the post office and financial leasing businessesaredo

the impact of this on the ratings is minimal, in view of the relatively limited scale of the activities of these
institutions.
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it does not require banks to document their analyses of transactions that are regarded ds unusual
Hong Kong has a system for ensuring that financial institutions are advised of concerns about
weaknesses irhe AML/CFT systems of other countries or for ensuring that financial institutions are
notified, where necessary, of the need to wpmuntermeasures here are no requirements for
remittance agents, money changers, money lenders, credit unions or fiteagiizy companies to

pay attention to unusual transactions or to give special attention to business relationships and
transactions with persons from or in countries which do not or insufficiently applyAfi¢
Recommendations

18. Hong Kong legislation prnodes clear and broad obligations for reporting suspicious
transactions, with associated protection from civil or criminal liability when complyiitly the
reporting obligationEvery legal and natural person in Hong Kong is obliged to repmpicious
transactionsaand those who do report are protected from civil or criminal liability when complying
with the reporting obligationFinancial institutions and their directors, officers and employees are
prohibited from disclosing the fact that an STR has tdmmitted to the JFIU, but this prohibition
does not apply in all cases where an STR is being considered but has not yet beeedstdthitt
JFIU. The reportingbligation suffers from the limitations in the terrorist financing offence and from
the incanplete coverage of one of the required types of predicéeasfs (environmental crimes).
The JFIU actively provides guidance and feedback to the reporting entities, including statistics on the
STRs received as well as information on the latest moneyésung trends and typologies.

19. Internal control procedures, compliance and independent audit functions, employee screening
and training obligations are in place in the banking, securities and insurance sectors, but not for
remittance agents, mey changes and money lendersThe banking, securities and insurance
guidelines require domesticaligcorporated institutions to apply the Hong Kong AML/CFT
standards to their ovexas branches and subsidiarihere this is not possible because of local laws

or other impediments, institutions are required to report the fact to theiectesp regulatory
authorities While there is no direct explicit prohibition against establishing or operating a shell bank,
licensing requirements for banks would in practicelde a bank or other institution with no
physical address from gaining a licento operateFinancial institutions are not required to satisfy
themselves that a respondent financial institution in a foreign country does not permit its accounts to
be usedy shell banks.

20. The HKMA andthe SFC have a wide range of enforcement and sanction powers, though the
sanctions available with respect to the insurance sector are limited in their scope and do not lend
themselves readily to address the wide range ofidafies that may be identifieth addition, the fit

and proper test for insurance institutions applies to chief executives and managing directors but does
not apply to other senior management. The current supervision and sanction system for financial
indtitutions does not apply to remittance agents, money lenders, money changers, credit unions, the
post office and financial leasing companies.

21. Since June 2000, all remittance agents and money chdrmeziseen required under OSCO to
register with the JFIWvithin onemonth of commencing businedhe authorities have been taking a
robust line in dealing with the RAMC sector, pursuing investigations and prosecutions for
unregistered activities and failure to keep records and actively engaging tis&rynd an outreach
programmeThat said, the provisions within OSCO that bring the remittance sector into the broader
AML/CFT regime are quite basic in relation to the overall preventative measures, and do not provide
for an oversight regime to access remitteremises and to check compliance.

! This has been addressed in the revised guidance for banks which came into force on 16 May 2008 (after

the period ofime considered by this evaluation).
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Preventive Measured Designated NorFinancial Businesses and Professions

22. All categories ofdesignated ncfinancial businesses and professioDdEBPS) as defined by

the FATF, except lanbdased casinos, are found inrdoKong In addition, although the operation of
casinos is illegal within the jurisdiction, Hong Kong is the home port for several cruise ships offering
cruises into international waters principally to pr@vahsino operationslo date, only limited steps

have been taken by the authorities to bring any of the categories of DNFBPs into the AML/CFT legal
framework with respedb CDD and related obligationslowever, a number of professional codes of
ethics and standards have somsdevance to AML/CFT meases. With the exception of the
provisions governing estate agents, which have statutory backing, these are however only in the
nature of guidance because they are not underpinned by an explicit and enforceable AML obligation.

23. DNFBPs are subject to theame obligations for reporting suspicious transactions, with
associated protection from civil or criminal liability when complying with the reporting oldigatis
financial institutionsThere is a very low level of reporting by some DNFBPs and comialekeof
reporting from others. With the limited exception of the estate agency profession, there are no formal
structures in place to monitor AML/CFT comgatice within the DNFBP sectorSome professional
associations are however actively involved in rggsawareness and encouraging appropriate practices
to make their prafssions resistant to ML and TiHong Kong authorities have undertaken significant
outreach to the DNFBP secsdp prepare them for eventual incorporation wittia tegal framework

for AML/CFT. In addition, theauthorities advise that they have considered applying a greater range
of AML/CFT obligations to noffinancial businesses and professions (other than DNFBPSs) that are at
risk of being misused for ML or TF.

Legal Persons and Arrangenents & Non-Profit Organisations

24. Hong Kong adopts a fotpronged approach to prevent the unlawful use of legal persons and
legal arrangements for ML and TF, namely: (a) central registration; (b) investigatory and other powers
of law enforcement and finaiat regulatory authorities; (c) AML/CFT compliance monitoring of
financial institutions; and (d) statutory digsure obligations.These reasures are not however
adequate to ensure that there is sufficient, accurate and timely information held on tieabenef
ownership and control of legal persons that can be obtained or accessed in a timely fashion by
competentuthorities Information on the companies register pertains only to legal ownership/control
(as opposed to beneficial ownership), is not verified is not necessarily reliabl€orporate and
nominee directors are permitted, which further obscures beneficiarskip and control information.
Share warrants to bearean alsde issued in Hong Kongnd some additional specific measures are
requirel to ensure that they are not misused for money laundering

25. As with many common law jurisdictions, trusts are a lstanding and popular part of tlegal

and economic landscaperoviders of trust services are not subject to oritaoed for AML/CFT
obligations.Hong Kong does not haveragistry of trusts and is not known how many trusts have

been created in Hong Konwpr how many trustees there aBome information on trusts is held by
government agenes and financial institutions/Vhile powers © investigative agencies to gain
information are strong and broad, the fact that most trusts do not come to the attention of authorities
and the absence of recekdeping or reporting requirements on trusts makes identifying the trusts or
the exstence ofthe trust difficult.Most importantly, there are no requirements that will ensure trust
beneficial ownership information would be available to competent authorities on a timely basis.

8 The Companies Registry is currently assisting in a rewrite ofGbmpanies Ordinancén which

amendments to the provisions permitting corporate directors and share warrants to bearer will be cohsidered
addition,the implementation by mi@008 of new incorporation forms for locally incorporated companies which
require provision of company particulars, including details of the directors and secretaries, may help reduce the
occurrence of shelf companies.



26. Reviews conducted by Hong Kong authorities of its-paafit sector n 2005 and again in 2006
concluded that there was no particular area of risk in thers@te reviews also concluded that the
present measures to minimise the risk of misuse ofpmofit organisations (NPOs) for TF are
effective and commensurate withethresent risk level of the sectdhe NPO sector in Hong Kong is
highly diverse and the organisations within the sector geagtly in size and structur€he exact size
and financial scope of the NPO sector is not known, though steps havekeeneently to address
this. There is no supervisory authority designated to supervise all NPOs and no requirement for NPOs
to register as NPOs, though most NPOs apply foret@mpt status witlthe Inland Revenue
DepartmentRequirements to identify persons avbwn, control or direct the activities of NPOs vary
depending on the legal form of the NPO and, for NPOs established as companies (tlg ofiajo
NPOs), are incomplet®©nly NPOs established as companies are required to maintaimeioisufor

at least fve yearsAuthorities have recently begun to conduct outreach to this sestablishing a
government/NPO sector focus group in +8@D6 to exchange views on the prevention of TF in the
sector and issued advisory guidelines in July 2007 to the sectdt,ibtioo early to fully judge the
effectiveness of these efforts

National and International Co-operation

27. Hong Kong does not have a central AML/CFT policy committee and does not have a central
AML/CFT strategy as suéhlnstead, it relies on closeonking relations between the different policy

and regulatory agencies tasked with relevamaesibilities. Staff of relevant competent authorities

are clearly involved in coperative efforts, with a good undera ndi ng o f edonth ot het
agencymeetings and forums have produced useful guidance and effective operations across all sectors;
policy, enforcement and regulator@n a strategic level however, changes to the AML/CFT system

appear to be reactive and there has been a reluctance to efenttes to the Legislative Council

where amendments to ordinances are required.

28. Hong Kong has implemented the provisions of tfienna and Palermo Conventions but
shortcomings exist in implementation of therrorist Financing Conventiowith respect tahe TF
offenceand the freezing obligationShortcomings also exist in implementation of the relevant United
Nations Security CouncResolutions, as noted previously.

29. TheMutual Legal Assistance Criminal MattersOrdinanceoffers a wide range of assance

and is generally satisfactory.he power vested in the Central Peo
direct refusal of a mutual legal assistance request is potentially of concernjehatvis sparingly
exercisedThe absence of a mechanism enablittng Kong to render comprehensive assistance to

(and seek assistance from) the PRC and Macao presents a notable gap in an otherwisetsaund m
legal assistance regimblutual legal assistanaequests are raly madeby Hong Kong authorities

for the purpse of proceeds recovery. On the TF front, due to the requirement of dual criminality,
gaps i n Hong Ko n gniag had amiengatt iort the ektenteandceffestiveneds of
capacity to assist others, though this haispnesented a problem to datlong Kong does not appear

to have considered establishing an asset recovery fund, though it does share confiscated assets with
other countries from time to time.

30. Hong Kong has an extradition regime that is uncomplicated and not subjecetsamable

grounds for refusalThe discretion to refuse extradition of PRC nationals hasate, chever been
exercisedIn practice, extradition requests are act@ad concluded expeditiouslfs with other

forms of mutual legal assistance, however, it is thteeate of a mechanism enabling Hétang to

extradite to (and seek extradition from) other parts of the PRC, that presents the most significant
deficit in Hong Kongdés extradition arrangement s
requirement for dal criminality, in order to render extradition in a comprehensive range of TF cases,

Hong Kong should address the deficiencies noted previously with respect to the TF offence.

o Since tke evaluation, a central emdinating committee on AML/CFT, chaired by the Financial Secrgtary

has been established.



31. Outside the sphere of formal mutual legal assistance and extradition, HongalKibragities
(enforcement and regulatory) provide a wide range of internationap@ation to their foreign
counterparts and have clear and effective gateways to facilitate the prompt and constructive exchange
of information, bottspontaneous and upon vegt. These arrangements appear to be working well.

Resources and Statistics

32. Hong Kong has generally dedicataglpropriate financial, human, and technical resources to the
various areas of its AML/CFT regime though increased resources in a few atdadsleza to
increased resultsAll competent authorities are required to maintain high professional standards,
including standards concerning confidentiality, and receive adequate AML/CFT training.

33. Hong Kong generally maintains comprehensive statistichliagat to assess the effectiveness
of its AML/CFT measures, though it does not conduct a regular review of its AML/CFT regime.
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1. GENERAL

11 General Information on Hong Kong, China

1. At the soutkeastern tip of Chinathe Hong Kong Special Adminigitive Region of the
Peopl ebs Repldid é ic Handf Koadhcov@ra Hoilg Kong Island, Lantau Island, the
Kowloon Peninsula and the New Territoriescliuding 262 outlying islandéiong Kong is one of the
most denselypopulated places in the wdr Hong Kong's population was approximately flion

in 2006 and the population density was 6 350 persons paradgiometre People of Chinese descent
comprise the vast majority of the population, with foreign nationals comprising 5%.

2. With its strdegic location in the central part of East Asia and at the doorwanatonland

Ching Hong Kong is characterised ly high degree of internationalisation and serves as an
international centre for trade, finandausiness and communicatioisoperates onef the busiest
container ports in terms of throughput, as well as one of the busiest airports in terms of number of
passengers anglume of international cargélong Kong maintains a free and open financial system
characterised by a sophisticated bankBygtem, low taxation, and an absence of amyeor

exchange control lawd. t i s t h®largest bdnking sentre .n terms of external banking
transactions, and the sixth largest foreign exchamgrket in terms of turnovelts stock market is
Asiabs second | argest i n Emeegmgitsom anfeconoanic koaignm2003a pi t al i

the Hong Kong economy continuéa grow in the first half of 2007, witlisross Domestic Product
(GDP) leaping by 6.3% in real terms, followira robust 6.9% graiv in 2006. External trade
gathered momentum while domestic demand continued to strengthen.

3.  The Hong Kong Government is committed to open and fair competition and small government,
and uphol ds t drketleads,iGovernnpeht éacilitee$héGb ver nment 6s pri nc
is to create the best possible environment for busitiessigh maintaining a robust institutional
framework providing a businesBiendly environment maintaining a healthy fiscal and monetary

regime safeguarding and promong Hong Kongb6s c¢commeandpravilingand tr
essential services and facilities.

4, The Hong Kong Speci al Admi ni strative Regi on
established on 1 July 199@nder theBasic Law which is Hong Kong corstitutional document

Hong Kong enjoys high degree of autonomyhe principle offiOne @untry, Two Systentsand the

basic policies offiHong Kong people ruling Hong Kongand a high degree of autonomy are
enshrined in th&asic Law The Basic Lawensured h a 't Hong Kongoaadwayghi t al i s
life shallremain unchanged for 50 yeaf@ fullyr eal i se t he fAOne PWmwpetry, T
the Basic Lawsets out the frameworor the relationship between the Central Authorities and the

Hong Kong Special Administrative Region (HKSAR)Yhe fundamental rights and duties of Hong

Kong residents; the political structutée economic, financial and social system$iofhg Kongand

the conduct of external affairs. Amasigther matters, thBasic Lawprovides that

1 Hong Kongexerciss a high degree of autonomy and ergagxecutive, legislative and
independent judicial power, including that of final adjudication.

1 Hong Kexecytideauthoritiesand legislatureshall becomposed of permanent residents
of Hong Kong

9 Laws previously in forcehall bemaintainedunless ircontravetion of the Basic Law.



Only those ational laws listed in Annex Il to theasic Laware applied to Hong Kong

Hong Kongma vy , using the name fAHong loMimtargationaChi na o,
relationsin appropriate fields, includingith respect tceconony, trade, finane, shipping,
communications, toism, cultue and sports.

1 Hong Kongremains a free port, a separate customs territory and an international financial
centrewith free flow of capital and its own currencyThe Hong Konggovernmentis
responsiblefor monetary and financial policies, the free operation of financial business and
financial markets, andegulaton and supervisn of markets

Hong Kongformulatesits own education, science, culture, gpplabour and sociglolicies

Hong Konghasan independent taxation system and uses its financial reverclesieely for
its own purposes.

1 Hong Kong residents enjoy a wide range of rights, including freedéinspeechconscience
religious belief the press and publicatippommunicationmovement choice of occupatign
association, assembly, procession and demonstratioltrade uniorsm.

1 Provisions of the International Covenant on Civil and Political RIgHCCPR), the
International Covenant on Economic, Social and Cultural R{GBESCR), and international
labour conventions remain in force am@implemented through the laws idbng Kong

5. According to the design of tHgasic Law the political structte in Hong Kong is basically an
executiveled system headed by the Chief Executive (CE). According tBa&lse& Law the CE shall

be accountable to th€entral Peoplés Governmentand the HKSAR. The CE is the head of the
HKSAR and leads the HKSAR Governniefihe CE is responsible for implementing Basic Law
ensuring that the principle dOne Country, Two Systerass fully implemented in Hong Kong, and
developing and implementing the systems and policies of the HKSAR, including the social and
economic gstems, the system for safeguarding the fundamental rights and freedoms of its residents,
the executive, legislative and judiciary systems, and the relevant policies

6. Under theCE, the Chief Secretary for Administratiq€S), the Financial SecretaifrS) and

the Secretary for Justiq®J) are themost senior governmerifficials. There are 1Bureas, each
headed by a Directasf Bureau The CS, the FS, the SJ and the Directors of Bureau are politically
appointed principal officialsThe policy bureasi are supported by 6departments and agencies,
stdfed mostly by civil servantsThe civil service employs approximately 1860 people,which is
about 4% of the Hong Kongorkforce.In addition toadministering public services, its main tasks are
to assisthe CE and principal officials ipolicy formulation andimplementationThe civil serviceis
permanent, meritocratic, profémsal and politically neutralAll persons are required to undergo
different levels of integrity checking before taking up govesntrappointments.

7. The Executive Council assists the €hExecutive in policymaking. Article 56 of theBasic
Law stipulates that, except for the appointment, removal and disciplining of officials and the adoption
of measures in emergencies, the §al consult the Executive Council before making important
policy decisions, introducing billso the Legislative Coungilmaking subordinate legislation or
dislving the Legislative CouncilThe Basic Lawalso provides thatf ithe CE does not accept a
majoiity opinion of the Executive Council, s/ls@all put thespecificreasons on recordrticle 55 of

the Basic Lawprovides thathe CEshallappoint members of the Executive Council from among the
principal officials of the executive authorities, memberthefLegislative Councand public figures.

It provides further that embers of the Executive Counahall be Chinese citizens who are
permanent residents of Hong Kong with no right of abode in any foreign coamdrythat heir
appointment or removakhall bedecided by the CE



8.  The executive authorities and the Legislat@uncil work closely togetheBills and budgets
involving public expenditure, political structure and operation of the government are put forward by
the government, and passedthg Legislative CouncilThe powers and functions of the Legislative
Council include enacting, amending or repealing laws in accordance with the provisionsRdigire

Law and legal procedures; examining and approving budgets introduced by the government
approving taxation and public expenditure; receiving and debating theegoti€ the CE; raising
guestions on the work of the government; debating $ssoecerning public interests; endorsing the
appointment and removal of judges of the Court of Fixgbeal and the Chief Judge of the High
Court; and receiving and handling comphas from Hong Kong resident3.he Legislative Council

has 60 member80 from geographical constituenciesturnedthrough direct elections, and 3@m
functional constitueries.

9. Eighteen District Councils advise the government on district affairs and promote recreational
and cultural activities and environmental improvemelMsere than 80% of thdistrict Councikb
membersare returned by electionsThe remaining are appded members who are drawn from
different sectors and strata of the community

10. In keeping with theBasic Lavis provisions on bilingualism, all legislation is enacted in Chinese
and English, and both véoss are accorded equal statidhanks to the bitigual legislation
programme begun in 1989, Hong Kong's statute book is now entirely biliyhale the two texts
disclose a difference of meaning, the meaning which best reconciles the texts, having regard to the
object and purposes of tharticular edinance,is followed.

11. The Secretary for Justids responsil# for prosecutionsilt is for the Secretary and those who
prosecute on the Secretary's behalf to decide whether or not a prosecution should be instityted
case or class of casés.makingthat decisionthe Secretary is not subject to instructionslioections
from the ExecutiveA number of principlesind rightsof defence, in accordance with Article 14 of the
International Covenant on Civil and Political Righegppliedin Hong Kong by he Hong Kong Bill of
Rights Ordinanc&ap. 383), have been incorporated in @rgninal Procedure Ordinanc€ap. 221,
Legal Aid in Criminal Cases RuleSap. 221D, orabsorbed into the common lawvhile civil
proceedinggnay involvethe Governmenas complaant or respondent, theare more commonly
instituted by individuals against other individualfie burden oproofis easier to discharge in a civil
case than in a criminal cases it is m the balance of probabilitie$he principal branches of the giv
law include contract, tort, property, administrative, family and revenue law.

12. The independence of the Judiciary is enshrined in Articl8&%c Law The courts comprise

the Court of Final Appeal, the High Court (the Court of Appeal and the Cokitstfinstance), the

Di strict Court , t he Magistratesdéd Court s, t he La
Tri bunal, the Obscene Articles Tribunal and the

13. The Court of Final AppedICFA), the highest appellate couvtas etablished on 1 July 1997
pursuant to Article 18Basic Lawwhich provides that Hong Konigaveindependent judicial power,
including that of final adjudicatiorit hears appeals on civil and crimaimmatters from the High Court.

The FA is headed by the CHiglustice and comprises threermanent Judges, a panel rafn+
permanent Hong Kong Judges amah-permanent Judges froother common law jurisdictiondn

hearing and determining an appeal, the Court will consist of five Judges, and the Court may, as
requied, invite anon-permanent Judgigom Hong Kong offrom another common law jisdiction to

sit on the CourtThe Chief Justicés the President of the CoutWhere he is not available to hear an
appealhedesignatea permanent Judge to sit in his plaassPresident.

14. The High Court comprises the Court of Appeatl dhe Court of First Instanc&he Court of
Appeal hears appeals in civil and criminal matters from the Court of First Instance and the District
Court, as well as appeals from the Lands Trilbuama other statutory tribunalk.also gives rulings
on questions of law referred to it by the lower levels of codn® Court of First Instaoe has
unlimited jurisdiction.The more serious criminal offences such as murder, manslaughter, rape, armed



robbery, trafficking in large quantities of dangerous drugs, and complex commercial frauds, are tried

by a Judge of the Court of First Instance with a jury of seven, or, whetiga 3o orders, a jury of

nine. The Court of First Instance also has an appeliatisdiction heaing appeals from decisions

made by Mastetf8and from the Magi strates6 Courts, the La
the Obscene Articles Tribunal and the Minor Employment Claims Adjudication Board of the Labour
Department. TheCourt of First Instance also registers and enfomasseagudgments as well as

arbitration awards made in the Mainland of China and awards made in other jurisdictions.

15. Trial in the District Court is by Judge aloaed the maximum term of imprisonmehft the
court mayimpose is seven yearshe District Courtmay hearcivil claims of betweenHKD 50000
andHKD 1 million, unless otherwise provided for by statuta.addition togeneral civil jurisdiction,

it has exclusive jurisdiction over claims bgi under th&Employees' Compensation OrdinarCap.
282, tax recovery claims under timdand Revenue Ordinanc@ap. 112 and distress of rent under the
Landlord and Tenant (Consolidation) Ordinan€ap. 7.The District Court also has jurisdiction over
family law matters.lts criminal jurisdiction includes abut the most seriousdictable offencesnd
summary offences transferred to it tdgatwith an indictable offenc&he District Court alsdears
appeals from Tribunals and Statutory Bodiesaccoré@ncewith certainordinancesg.g.the Stamp
Duty Ordinance Cap. 117, thePneumoconiosis (Compensation) OrdinanCap. 360 and the
Occupational Deafness (Compensation) OrdinaGap. 469.

16. Al | criminal prosecuti ons ounssihe Secretarynfernjusiice i n t h
may transfer cases to the District Court or the Court of First Instance of the High Court depending on
the seriousness of the offentcen gener al |, Magi stratesdé6 Courts may

imprisonment and airfe of HKD 100000 (USD 12820). Some provisions allow Magistrates to
impose sentences of up to three yéarprisonment and fines up t8KD 5 million (USD 641000).
There are also four tribunals and one specialised court under the purview of the Juthe&ands
Tribunal deals with cases arising frontenancy disputes andhatters in relation tobuilding
managementlt also hears applications for compensation éodIresumptiorand appeals against the
assessment of rateable value/government rent/market value of land urtdeusiteg OrdinanceThe
Labour Tribunalhears cases where the claim excddld® 8 000 for at least one of the claimants or
where there are more thaen claimants. TheSmall Claims Tribunalheas claims of up to
HKD 50000. The Obscene Articles Tribunaletermines and classifies whether an article publicly
displayed is obscene or indecefith e Cor oner 0 sing@eetsto dscedain riheé vacidess of
certain deaths.

17. Enforcement of decisionfsom criminal proceedings is primarily a matter for law enforcement
agenciesand the Department of JusticAs for civil proceedings, the enforcement of judicial
decisions is esentially a maer for the judgment creditoNever t hel ess, selves Bai | i
legal documents araksists partieis theenforcement of Court and Tribunal judgments and orders.

18. Judges are appointed by the CE on the recommendationinf@perlent commissionArticle

92 Basic Lawprovides that judges in Hong Kong are chosen on the basis of theirajuainc

professional qualitiesThe Jdudicial Studies Boargbrovides training programmesr Judgesat all

levels.In addition, didgesare subjecto the Prevention of Bribery Ordinanc€ap. 201.The Chief

Executive may only remove a judge for inability to discharge his or her duties, or for misbehaviour,

on the recommendation of a tribunal appointedheyG@hief Jusce of theCourt of FinalAppeal The

Basic Lawprovides that the Chielusticeher/himselfi may be i nvestigated onl
di scharge his or her duti es, or for mi sbhehaviour

19 Who hear civil interlocutory matters and lower level civil matters.


http://www.judiciary.gov.hk/en/crt_services/pphlt/html/lands.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/lands.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/lands.htm
http://www.legislation.gov.hk/eng/index.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/labour.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/sc.htm
http://www.judiciary.gov.hk/en/crt_services/pphlt/html/oat.htm

1.2 General Situation of M oneyL aundering and Financing of Terrorism
Predicate Offences

19. Hong Kong authorities did not provide an estimate of the total amount of proceeds of crime in
Hong Kong due to what are seen as the inherent difficulties in making such an eSthegteémary

sources of laundered funds Hong Kong are illegal gambling, fraud and finanaiaime, loan

sharking and viceThe laundering of drug proceeds has declined in recent years and is increasingly
derived fom domestic drug traffickinglThe availability of corporate services and tleéative ease

with which shell companies can be purchased and bank accounts opened (although this area has been
tightened up) have contributed to the risk of Hong Kong being used for the structuring of the proceeds
of financial crime, corruption, tax evasiand smuggling.

20. lllegal gambling and bookmakingn 2001 the Government estimatdtit annual turnover fo
illegal foatball bettingwasHKD 20 billion (USD 2.5 billion). Thatfigure is decreasing following the
criminalisation of overseabookmaking and biing with overseaookmakers in 2002, and the
introduction of regulatedoftball betting througiHong Kong Jockey ClubHKJC) in late 2003 The
majority of illegal bookmakersnow operate outside Hong Konthoughmany still utilise domestic
bank accountdor settlement.These accounts are held in the names ofbibekmakers, family
members, companies anoajes.In addition, money launderers were found manipulating the betting
accounts, mingling proceeds of crime with funds for gambling.

21. Financialcrime Use is made of bank accounts and nominee eoilp for structuring purposes.
However, this is now more difficult due to the implementationGiIPD and recorekeeping
requirements foffinancial institutions.Offshore syndicates increasingly almgwestor confidence,
targeting victims worldwide to sell bogus investment schemes.

22. Vice: A number of organised vice syndicates operate in Hong Kong targeting the domestic
market for prostitution service3.hese syndicates vary iize and level of sophigtation, using sioge

and nominee company accounts to receive and launder the proceeds of their activities, often using
substantial cash payments and the purchase of cash cheques issued by offshore casinos.

23. Loan sharkingStooge or nominee corporateaintsare often usetbr settlement purposes by
loan shark syndicates operat offshore. A common scenario involves victims being induced to
gamble more than they can afford in the V&ms at offshore casinos by muatip (betaficha or

dead chip syndcates, which oftemwork with loan sharksThe victims are then escorted back to Hong
Kong and held pending settlemefamily members are induced to make settlement by bank transfers,
which are strutired through a series obsge accounts.

24. Drug traffickng: Hong Kong is no longer considered a drug transit centre, and drugs moving
into Hong Kong are mainlyor domestic consumptiornThe laundering of drug proceeds halso
declined in recent yearAs a result of long term targetingp, 2006the Hong KongPolice restrained
assets in excess ¢1KD 50million (USD6.4million) in six separate caseBour of these cases
involved joint operations with neighbouring jurisdictions in which the main protagonists were arrested
overseas and assets amounting to sBiiRB 45 million (USD 5.8 million) were restrainedn Hong

Kong.

25. Copyright casesThe number ofintellectual property rights cases at retail leigedlecliningdue
to enhance@nforcement actioandpromotional campaigndesignedo enhance public awareness

26. Import and export casel 2004 smugglers beganegomp | oy a tactic known
homeo, where they increased the frequeagodsy of
smuggled each time so as to minimise the risk parftial loss and pelg With sustained
enforcementction anctloserinteragencyco-operation this activity ha declinedsince 2005.

c
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Money laundering

27. Some factors and trends have been identified which have the potential to enhance the ML threat
in Hong Kong.

1 With the ogening up of the Chinese market and economic growth iretifien, there has been
an upsurge in foreign funds entering Hong KoRgtential abuse of the private banking
system by nomesidents about whom there is limited information is an area of increased
attention.

I The increase in jurisdictions permitting casino operations around the region increases the risks
posed by informal intermediaries/junket promstewperating within Hong KongThe
informal and multjurisdictional nature of this activity and theck of supervision of casinos
aboard vessels operating in international waters poses some difficulties for investigation.

1 The potential for abuse of interAesed financial transactions and remittance platforms is a
global phenmenon of some concerRor example a pirated optical disc syndicate was found
to have been usingBay and PayPal to sell products which infringed copyright.

1 Money launderers continue to use legitimate business to mix proceeds of crime and licit
assets, and purchase of real estgth proceeds of crime continues.

28. Between 2003 and IDecembel007,786 persons were prosecuted ML offences, of whm
465 persongover D%) were convictedThe primary prediate activiies behind these prosecutions
wereillegal gambling and finanal crimes.

Commonmoney launderingmethods

29. Nominee accounislt is common for syndi cotgees 6) ot oe orple
accounts to dissipate the proceeds of unsophisticated crimirlitye more sopisticated end of the

spectrum, acamts opened by neresidents or shell company accouate used as arecomplex

corporate structurescompany secretarial firmand methodsdesignedto cloak transactions and

ultimate beneficiaries.

30. Alternative remittance/unregistered remittancevitgti Accountsareincreasinglybeingopened

by nonresidentsandused as temporary repositorfes large deposits of unverifiable origin arriving

in Hong Kong throughinderground remittance agerits.addition,many Mainland entities holeong

Kong accounts in the nangof third parties for purposasmknown Theabuse of remittance agents in
ML schemes isiot uncommon, but has declined following the introduction of the registration and
recordkeeping regime in June 2000 andreased:nforcement action irecent years.

31. Casino intermediaried he risks posed by thaformal sector, the muljurisdictional nature of

their activities and the lack of supervision of casinos operating in international watersHeanps
Kong exposed to casirrelated ML risksdespite havig no domestic casino industrfasino
intermediaries use Hong Kong accounts for collection and settlement of offshore gambling activities,
using a countebalance mans of settlement with their casino principal®ealing in chips
(colloquialy known -cehd p&r@ayd i s al so closely connected t
exploited by loan sharksoften with a triad elemenOn occasionshis activity involves gamblers
being escorted back to Hong Kong and held until settlement of thektigh value casino cheques
payable to cash amdsoin secondary circulation in Hong Kongnecdotal evidence suggests these
originate from VIP ooms, which providaunderground bankingervices between home jurisdictions,
neighbouring jurisdictions anddag Kong.

32. Corruptionrelated money launderindNo particular patterrhas been identifiedh terms of
corruptionrelatedML. Each caséhas its own distinct featureblowever, offshore shell companies
operated by accountants, bank accounts of relatisestiates (including foreign bank accounts) and




nominee companielsave been found to hgsed in the laundirg of corrupt/crime proceed#. has
also been observed that bigbend/or misappropriated procee@dse sometimes disguised as
6consul tédooyothedeieisd or Samebnilesaeeteceiwed in the oren ff.
valuable assets, financial instruments, or gambling chips which are easily convertible into cash.

33. Various types of financial institutions, DNFBPs or other besses are udeby launderers.
Most ML will make some use of bank accountayticularlyin the placemenandlayering phase
Misuse of the real estate sector aethilers ofhigh value items such gswelleryand watcksis also
starting to emergebut these are priamily involved in the integration phasé. large proportion of
corporate formatiomctivitiesis performed by legal and accounting firgsd corporate structures are
often involved in more sophisticated ML activities

34. The groups involved in Mlrange fran unsophisticated street syndicates recruiting drug addicts
and the unemployed to open and sell their bank accothmsughto sophisticated international
syndicatesvhich employ complex corporate structafer high value fund transfers.

Terrorist financing

35. The financing of terrorism was criminalised in August 2002 with the enactment binited
Nations (AntiTerrorism Measures) Ordinandgap. 575UNATMO). Whilst the ICAC, C&ED and
Immigration Department are also authorised agertoiéavestigate drrorismunderUNATMO, the
Police are currently the only law enforcement agencies actively engafiEdnvestigations.

36. Investigations have found no evidence of terrorist funds being channelled through Hong Kong
probably dudo the fact that Hong Kongogs not have domestic terrorist groups, and that there is no
known terrorist infrastructure or support base in Hong Kong for support and fund raising purposes.
The TF investigationsconducted to datevere initiated from disclosures from the private sector,

requests from overseas law enforcement agencies and intelligence derived both locally and overseas.

Disclosuresfrom the financial institutions generallyelate tosensitive countries omatches with
names oentities designated on various terrorist arcsimn watch lists.

1.3 Overview of the Financial Sector and DNFBPs
The Financial Sector

37. Banking institutionsThree types of institutions, namely banks, restricted licence [{RhBs)

and depositaking companie$DTCs), maytake deposits from theublic. They are authorised under

the Banking Ordinanc&Cap. 155BO0)and are col |l ectively knAlskn as
The distinction between the three types of Als lies in the activities they are permitted to conduct:

1 Only banks may operatcurrent and savings accounts, accept deposits of asgrsl maturity
from the public and pay or collect cheques drawn by or paid in by customers.

1 RLBs, many of which are engaged in wholesale and capital market activities, may only take
deposits from ta public of HKD 500000 (USD 64 100) or above without restriction on
maturity.

1 DTCsmay onlytake deposits oHKD 100 000 (USD 12 800) or morewith an originalmaturity

term of at least three monthBTCs are mostly owned by or otherwise associated witikba
and engage in specialised activiteeeh asonsumer and trade finance and securities business.

38. Asat31 December2007, there were Pdanks,29 RLBs and29 DTCs operahg a network of
1 335local branches. igty-eight Als (23 of which are baks) wee locally incorporatedThe rest
were branches dbreign banksThe five largest Als accounted fo2% of t he sector 6s
(HKD 5 869 billion, which is approximatelyJSD750 billion) and 3% of the total assetof the
banking sector HKD 10350 billion, which is approximatelyJSD 1 300 billion). The number of
banks in Hong Kong has increased slightly over the past five years as merger activities in the sector



slowed and foreign banks regained intereshaving a presence in Hong Kongtef the Asian
financial crisis.To cope with increasing competition, banks continue to expand other lines of business
andtheir share in the financial séces sector has been risirign the other hand, the number of RLBs
and DTCs has decreased as many banks metaronsider it necessary to maintain an RLB or DTC
subsidiary.

39. Securities and FutureBlong Kong 6 s st ewrkhlangastrinktletworld ie termér e s
of market capitalisation and thkird largest in Asia, as at eridecember007.Securities trding is

active with an average daily turnover KD 132 billion (USD 17 billion) for the quarter ended13
December2007.As at 3l December2007, there were 416 licensedcorporations(LCs) in Hong

Kong, of which approximatel60% engage in securities ddang and futures trading activitiegAny
individual who carries on a regulated activity on behalf of a licensed corporation is also required to
apply fora licerce. As at 31 December2007, thee were31 759 licensed individuals operating in the
securitiesand futures marketiong Kong is also aehding asset management centre in Adizder

the Securities and Futures Ordinan¢8FO), investment productsiust be authorised before they can

be marketed to the publids at 31 March 2008, the SFC haauthorised? 123 unit trusts and mutual
funds These hadotal net asset value &fSD1 077 billion as at 31 December 200

40. Insurance There were ¥8 authorised insurers in Hong Kong as$ 31 December2007,
comprising 47 long-term insurers, 14 general insurers antl® composite insurers (authorised to
carry on both longerm and general businesses). The classes of insurance business include:

1 Long term business: Life and annuity, marriage and birtketl long term, permanent health,
tontines, capital redemption, dretirement scheme management.

1 General business: Accident, sickness, land vehicles, railway rolling stock, aircraft, ships,
goodsin transit, fire and natural forcegropertydamage, motor vehicle liability, liability for
ships, aircraft liability, genat liability, credit, suretyship, financial loss and legal expenses.

41. Total premiums®t in 2007 increased28.2 to HKD 200.1billion (USD 25.65 billion),
comprising HKD 176 billion in longterm businessand HKD 24.1billion in general insurance
premiums Insurance businesss commonly arrangedfor or introduced to insurerby insurance
intermediaries (appointed insurance agents or agtdoinsurance brokeld. There is also a growing

trend for insurers to include banking institutionsaadistribution chanal. No personcanact as an
insurance agent unless he is appointed as such by an authorised insurer and registered with the
Insurance Agents Registration BodlARB). As at 3L Decembe007, there wer81 042 appointed
insurance agents (of which150 were agencies an@d8892 were individuals) and08 authorised
insurance brokers.

42. Money lenders, remittance agents and money arangnder theMoney Lenders Ordinance
Cap. 163 (MLO), anyone wishing tmnductbusiness as a moneynlder must apply for a licee. A
money lender is any person, other than an authorised institution, whose bissiwésdly or in par)

that of making loans or who advertises or holds himself out in any wagnasiatingthat husiness.

As at 31 December2007, there were 24licensed money lenderRemittance agents and money
changers(RAMCs) provide international remittance and money exchangervices. There are
approximatelyl 760 registered RAMCs in Hong Kongjhe remittance sector is diverse, ranging from
large corporate entitie(at least one of which is said to have been responsible for remittances in
excess 0RMB 4.7 billion (USD 654 million), throughto standalone professionaland cornershop
outlets.

' Figures for 2006 are provisional.

An insurance agent refers & person who holds himself out to advise on or arrange contracts of insurance

in or from Hong Kong as an agent or subagent of one or more insurers. An insurance broker means a person
who carries on the business of negotiating or arranging contraatswéince in or from Hong Kong as the

agent of the policy holder or potential policy holder or advising on matters related to insurance.
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43. Credit unions and coperativesA credit union is a coperative aganisation formed under the
1968 Credit Union OrdinanceCap. 119by a group of people who have a common bond of
association and are willing to subscribe for shares in the gibh) As at 31December2007, there
were42 credit unions in Hong Kon@®ver 98% of assets of credit unions belong to those formed by
employees of government departments and lardgdiqpand private corporation.hey have a total
membership ofibout66 000 and a total share capital 6fKD 4.9 billion. Credit uniors may only
provide loars to their membergqs.40and associated offence provision in $.@Bd loans to any one
member cannot exceed more than 10% of thee@gde amount of the share balance, the reserve fund
and any other funds of the credit unioM@. Transfes of shares in a credit uniomay only take
place between membgis13(3)). In addition, there is one thrift and loan-gperative societyformed
under the Co-operative Societies Ordinancby the staff of the Agriculture, Fisheries and
Conservation Departmentyhich receives deposits and makes loans to mem@drs society
currently has 371 members with total depositHKD 1.2 million.

44. Post Office In addition to conventional postal servicé$pngkong Posfprovidesa postal
remittancé® serviceunder thePost Office Trading Fund Ordinanc€ap. 430EThe procedurefor

postal remittances are containedHongkong PosDepartmentalRules section C6664. The postal
remittance service operated by the Hongkong Pastél, offering reciprocal postal remittancenky

to six countries (Canada, Indonesia, Japan, Mainland of China, Nepal arkilthpineg. Thetotal

number of transactions has declined from ove®d® in 2005 to pproximately6 000 in 2007 with

theaverage transactiammountranging fromHKD 2 000 (outbound) tdHKD 3 000 (inbound)

45. Financial factoringand financial leasing companiesThere are only asmall number of
companiesr{ine as reported in th&/orld Factoring YearbooR003) which provide financial leasing
and financial factoring servicas Hong Kong all of which are either money lendeor authorsed
institutions (Als). The operations of Als arsubjectto legislation and guidelines promulgated by
HKMA. Statistics from the Census and Statistics Department (C&®Ijate thafi f i n deasing, a |
personal loan, mortgage, instalment credit, factoring and bill discounting contgpasies whole
represergdonly 1.91% of the total financial sector in 2006

46. The types of financial institutions that are authorised to conduct the financial estoitilined
in the Glossary of thEATF 40 Recommendatioase summarised in the following table

Table 1. Institutions conducting financial activities outlined in the Glossary of the FATF 40
Recommendations

TYPE OF FINANCIAL ACTIVITY
TYPE OF FINANCIAL INSTITUTION AUTHORISED TO PERFORM THIS ACTIVITY

IN HONG KONG

(See the Glossary of the 40
Recommendations)

A. Acceptance of deposits and other (1) Authorised Institutions authorised by the Hong Kong Monetary
repayable funds from the public (including | Authority (Als).
private banking).

B. Lending (including consumer credit; (1) Als, including financial leasing & factoring companies.
mortgage credit; factoring, with or without | (2) Corporations licensed to carry on securities dealing or share
:ecours$, and flnlar(;o_:e Off (;forpt_merCIaI margin financing activity under the SFO Cap. 571.

ransactions (including forfeiting)) (3) Money lenders registered under Money Lenders Ordinance
Cap. 163, including financial leasing & factoring companies.

(4) Regulated bodies providing loans to their members (namely
those registered under the Co-operative Societies Ordinance
Cap.33, the Credit Unions Ordinance Cap. 119 or the Trade Unions

13 Since 2004, Western Union has launched-itsreittance service in 16 post office premises. Such services

areopera® i ndependently from Hongkong Postés other actiwv

right (see furtheBection 3of this report).



TYPE OF FINANCIAL ACTIVITY

(See the Glossary of the 40
Recommendations)

TYPE OF FINANCIAL INSTITUTION AUTHORISED TO PERFORM THIS ACTIVITY
IN HONG KONG

Ordinance Cap. 332).

(5) Pawnbrokers licensed under the Pawnbrokers Ordinance
Cap.166.

C. Financial leasing (other than financial
leasing arrangements in relation to
consumer products).

(1) Als.

(2) Money lenders registered under the Money Lenders Ordinance
Cap. 163.

D. The transfer of money or value
(including financial activity in both the
formal or informal sector (e.g. alternative
remittance activity), but not including any
natural or legal person that provides
financial institutions solely with message
or other support systems for transmitting
funds).

(1) Als.

(2) Remittance agents registered under Organised and Serious
Crimes Ordinance Cap. 455.

(3) The postal service.

E. Issuing and managing means of
payment (e.g. credit and debit cards,

(1) Als.
(2) Money lenders registered under the Money Lenders Ordinance

cheques, travell er 0|cap 163.

?nc;ngy)e rs and bankeros (3) Money changers registered under Organized and Serious
' Crimes Ordinance Cap. 455 (traveller& cheques).

F. Financial guarantees and Als

commitments.

G. Trading in: @71 (e): All Als.

(@) money market instruments (cheques, |In addition;

bills, CDs, derivatives etc.);
(b) foreign exchange;

(c) exchange, interest rate and index
instruments;

(d) transferable securities;
(e) commodity futures trading.

(c): Corporations licensed to carry on futures trading activity under
the SFO.

(d): Corporations licensed to carry on securities dealing or futures
trading activities under the SFO.

H. Participation in securities issues and
the provision of financial services related
to such issues.

(1) Als which have registered under S.119 SFO as a 6egistered
institutions .6

(2) Corporations licensed to carry on securities dealing, advising
on securities or share margin financing activities under the SFO.

I. Individual and collective portfolio
management.

(1) Alswhi ch have under

institutions 6 .

(2) Corporations licensed to carry on asset management activity
under the SFO.

registered

J. Safekeeping and administration of
cash or liquid securities on behalf of other
persons.

(1) Als.

(2) Corporations licensed to carry on securities dealing or share
margin financing activities under the SFO.

K. Otherwise investing, administering or
managing funds or money on behalf of
other persons.

have under

onso6.

(1) Alswhi ch
instituti

(2) Corporations licensed to carry on asset management activity
under the SFO.

registered

L. Underwriting and placement of life
insurance and other investment related
insurance (including insurance
undertakings and insurance
intermediaries (agents and brokers)).

(1) Aninsurer or reinsurer authorised to carry on long term
insurance business under the ICO by the Insurance Authority (1A).

(2) Aninsurance agent (carrying on or advising on long term

insurance business) appointed by an authorised insurer in Hong
Kong and registered with the IARB.
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TYPE OF FINANCIAL ACTIVITY
TYPE OF FINANCIAL INSTITUTION AUTHORISED TO PERFORM THIS ACTIVITY

(See the Glossary of the 40 IN HONG KONG
Recommendations)

(3) Aninsurance broker (carrying on or advising on long term
insurance business) authorised by the 1A or being a member of a
body of insurance brokers approved by the IA.

M. Money and currency changing. (1) Als

(2) Money changers registered under Organised and Serious
Crimes Ordinance Cap. 455.

Designated NoRFinancial Businesses and Professions

47. Casinos Hong Kong dos not have lantbased casinodn generally, betting actities are
closely controlled A number of cruise ships operate from Hong Kong, with the sole or primary
purpose of providing casimgamingin international watersThese vessels sail under Panamanian and
Bahamian flaggand somere owned and operated by Hong KarognpaniesThere is no information

to hand which suggests than internet casinos are operating from Hong Kong.

48. Estate agentdAll i ndividuals and companies conducting estate agency work must be licensed
by the Estate Agents Authority (EAA).There are about 21 000 individual licenseesd an
1 360corporate licensees running 3 890 estate agent businesses in Hong Kong.

49. Dealers in preciousmetals and stonesDealers in precious metals and stones include
manufacturers, distsutors, retailers and salesmdusinesses in each segment of the industry vary
from single retailers to manufacturensploying hundreds of peoplit.is estimated thathe industry
involves in the order of Q00 wholesalers and retailers and 500 manufactuesgloying some 300
personsThere are 12 trade associations in this industry established to: strengthen competitiveness and
improve industry productivity; pronte products; provide ufm-date information on the industry; and
organise seminars, workshops and conferences on issues of common interest.

50. Solicitorsand barristersThere are around 80 practising solicitors and 700 law firms in Hong
Kong. A practisng solicitor must be a member of the Law Society of Hong Kong, which is a self
regulatory organisation, and hold arient practising certificat®ver 13 000 ancillary staff members
(including paralegal legal executives, legal assistants, secretamidisaipport staff) are employed by
law firms andare also subject to the supervisiontlod Law Society of Hong Kong.he majority of

law firms are either sole proprietorships or partnerships withto five partnersThere are @ firms

with 11 or more pdners. Litigation, conveyancing and probate matters are three types of legal
services exclusively reserved to solicitors underltbgal Practitioners Ordinanc€ap. 159 I(PO).
Solicitors who have practised as such for not less teamen yearsand who hag passed an
examination prescribed by theong Kong Society of NotariesHKSN) may also apply for
appointment as notaries publidotariesin Hong Kongauthenticate and witness documernitheyare

not involved in financial transactior® any activities with would bring them in the scope of the
FATF StandardsBarristers are legal practitioners expert in advocawy specialising in litigation.
Generally, only barristers have the right of audience in Hong Kong's High Court, Court of Apgeal
the Court ofFinal Appeal Access to barristers by the general public is normally through solioksrs.
at March 2007, there were 993 practidiagristers, comprising 7&niorcounsel and 915 juniors.

51. Accountants Only members of the Hong Kong Institute of Cieeti Public Accountants
(HKICPA) are entitled to call themselvé€ertified Public Accountadtin Hong Kong In order to
undertake audits, a person must be a member oflatatha practising certificate fropthe HKICPA.

As at 31 May 2007, the Institutead 26 402 individual members, of whom5®6were practising
certificate holdersThere are essentially three modes of practising, namely, practising in own name, as
a registered firm or as a registered corporate practice.
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Type of Accountancy Business ‘

Own name practices

Table 2. Profile of the accountancy profession in Hong Kong, 31 May 2007

Number Registered

1 853 members

Registered firm No. of firms
Sole proprietorship 973

2 - 5 partners 185

67 10 partners 7

11 or more partners 5
Total 1170 firms

Corporate practices

No. of corporate practices

Sole practitioner 57

2 - 5 directors 157

617 10 directors 6

11 or more directors 2

Total 222 corporate practices

52. Trust and company services providefhie Hong Kong Instituteof Chartered Secretas
(HKICS) is an independent professional body representiagnajaity of chartered secretariels has
around 4500 members, of wdm approximately 800 are potentially within the trusand company
services sectoOf these, about 600 work in law firnamd accounting firms and wouttusalso be
regulated by the Law Society of Hong Koog HKICPA, as the case may behartered secretaries
provide advice which can span from legal advice on conflicts of interest, through accounting advice
on financial repds, to the development ofrategy and corporate planningembers of theHKICS
may, in addition to lawyers and professional accountamtsk as company secreias of companies
listed in Hong Kong.Chartered secretaries can be employed as chairs, eteefitives and nen
executive directors, as well as executives and company secrefHEneslypes of activities or
businessesvhich chartered secretaries working as trust and company services psowygeally
engage in include:

1 Company formation and eslishment of business

Ongoing compliance with legal, regulatory and listing requirements

Arranging for bank accounts to be opened and acting as bank account signatories
Acting as nominee shareholders and directors

Providing registered office facility

Liquidation and dissolution of companies andse¢i®n of business

Trustservices

Investor relations

= =4 -4 -4 - -8 -a
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1.4 Overview of Commercial Laws and Mechanisms Governing Legal Persons and
Arrangements

53. CompaniesThe four main types of companies in Hongnigaare:public companies limited by
shares; private companies limited by shares; guarantee companies without share capital; and,
unlimited conpanies with or without share capitalCompanies are owned by one or more
shareholderswhich ma be legal or natural pemss. Private compams must have at least one
director and one secretary, while public companies must have at least two dinedtoreaecretary.
Private companiesay have corporate directof®ere is no minimum share capital for incorporation
in Hong Kong but shag certificates must be issugdlompanies incorporated in Hong Kong must be
registered with the Companies Registry (CR) and the Buskegistration Office in the IRDAs at

31 DecembeR007, there were55 038locally incorporated compani¢somprising645 986 private
companies8 850 public (nonlisted) companiesand 202 locally incorporated listed companiesd8
081 nonrHong Kongcompanieqcomprising 1039listed overseascompanies and D42 nonlisted
overseazompaniesyegistered unddrart XI of theCompanies Ordinanc€ap. 32(CO).

54. Partnerships and sole proprietorships at 31 December2007, there weréd55registered

limited partnerships in Hong Kongimited partnershipsnust consist of no more than gértners of

whom at least me must be a general partner liable for all getstd obligations of the firnkimited

partners may not take part in the management of the partnership business, and do not have power to
bind the firm or draw out their odributions to the partnership. body corpaate may be a limited
partner.The liability of a limited partner is limited to the amount contributed to the partnership as
capital or propey valued at a stated amouPRtartnerships and sole proprietorships are not required by

law to register wh the CR but they must apply for business registration within mionth of
commencing busines#\s at end June 2007, there were approximately 33 000 partnerships and
208000 sole proprietorships registered with the Business Registration Office.

55. Trusts Trusts are recognised under the common lawTthstee Ordinanc€ap. 29 TO) and
the Registered Trustees Incorporation Ordinar@@ap. 306 RTIO). There is no statutory requirement
tha trusts should be registered with any government bddyst conpanies may be registered with
the CR under th&rustee Ordinancé they wishto carry out trust and probate work and apply for
grants of prob&. Such companies must be public companies. Registered trust corpo(RidDs
may be formed under tHeegistered fustees Incorporation Ordinanc®TCs are formed by certain
bodies, associations and communities of persons and of trustees of charities to dewmivaiile or
immovable propertyRTCs are required to register with the @® at 31 December 2007, thexere
85 trustee corporations registered underRiegistered Trustees Incorporation Ordinaracel 52 trust
companies registed under thélrustee Ordinancelndividuak and nortrust companies are free to
act as trustees without supervision.

Hong Ko mtjydRegistratiom System

56. Hong Kong has raestablishedystem forregistration of personwhich isadministeredoy the
Immigration DepartmeniThe Hong Kongidentity card is a proof of identity that is commonly used

by both the gowsment and the privatgector. The 1960Registration of Persons Ordinan@ap. 177
(ROPO) requiresall residents of or over the agéaevento register for an identity card unless they

are specifically exempted from thied. the aged, the blindndthe infirm). If anidentity card is lost,
destroyed, damaged or defaced, the holder shwitidh 14 days apply for a new oneossessing or
having custody of a forged identity card or an identity card of another person is a serious offence
punishableby a maximum penalty of 10 e imprisonment and a fine oHKD 100000
(USD12820).

57. Since23June2003, the Immigration Department hasued identity cards in the form of smart
cards, employingsecure and frautesistant statef-the-art technology. Personal particulars of the
cadholderareengraved by laser on the card surface, templates of the holder's thumbprints and facial
image are stored in the chip and protected by cryptographic techniigisea statutory requirement
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under thedmmigration OrdinanceCap. 115 for any pens who has attained the age of 15 and is the
holder of an identity carcr is required to apply to be registered under the RQ&©arry his/her

identity card or other proof of identity @.valid travel document) at all times, and to produce it on
demand for inspection by lavenforcemenbfficers. It is also a statutory requirement under the ROPO

to use the personal name and surname on the identity card issued to him/her and to provide the
number of the identity card in all dealings with the government

15 Overview of Strategy to Prevent MoneyL aundering and Terrorist Financing
a. AML/ CFT Strategies and Priorities

58. Hong Konghasa five-pronged strategjor combatingML and TF which brings together the
efforts of a large number of government departregregulators, and the private sector

9 Building aneffective anddynamiclegalframework General obligations.g.criminalisation
of ML/TF, power to freeze, restrain and confiscate crime proceeds and terrorist properties,
and suspicious transactiopporting are provided for in legislation, iwh are universally
applicable.The Drug Trafficking (Recovery of Proceeds) Ordinai@ap. 405 (DTROP), the
Organized and Serious Crimes OrdinanGap. 455 (OSCO) and thédnited Nations (Anti
Terrorism MeasuresPrdinanceCap. 575 (UNATMO) are thprimary pieces of legislation
to combat ML and TF, and to trace, restrain and confiscate crioeequts and terrorist
property. Specific obligations are mainly provided for @nforceablestatutory guidelines
issued byhe regulatory agenciashich allow swift updating t@addresemerging threats and
challenges.

1 Establishing aneffective and proportionate AML/CFT supervisory regime The three
financial regulators, namely theoHg Kong MonetaryAuthority, the Securities ad Futures
Commissionandthe Office of the Commissioner ofnsurancehave each issued supervisory
guidelines/codes of practice on AMLFT under the relevant governirmydinances.These
ordinances provide the regulators with supervisory powers.

i Effective enforcement of AML/CFT lawsLaw enforcement agencies use a combination of
proactive intelligencéed and reactive financial inviggations to combat ML and TH.hey
put specific emphasis on-operation with domestic and overseas law enforcement and othe
operational agencsein financial investigationsSuspicious transaction reporting forms one of
the primary sources of iftgence for AML/CFT purposeslhe Joint Financial Intelligence
Unitds (JFI U) has recentl y ithedntradactor df ai t s an
electronic reportig and case management systérhe JFIU has also been conducting
outreach and training for éhfinancial sector and DNFBPAt present, the focus is on raising
awareness amongst the DNFBPs.

1 Internationalinitiatives: Hong Kong has been actively engaging in internationaperation
to combatML andTF, in multilateral fora and bilateralljHong Kong has legal framework
for mutual legal assistan@and surrender of fugitive offendensth other jurisdictionsAs at
December 200Hong Konghad established 2 bilateral mutual legal assistance agreements
and T surrender of fugitive offenders agreemenith foreign jurisdictions.

1 Public outreach, engagement andcapacity building: Proactive outreach has involved:
production of aselflearningtraining kit; public interest anouncements otelevisionand
radig leafletsand posters guidelines and, provision ofechnical advice to DNFBPs in the
drawing up of sector specific guidelines on AMIET. Competent authoris engage relevant
stakeholdersvhen formulating AML/CFT strategies, policies and practisess tocreate a
sense of ownershig-ocus groups, working grousd surveys are noveommonpractice.
Training seminars for financial institutions and DNFBPs Hae@me an annual event since
2005.The seminars aim to keep the financial institutions and DNFBPs abreast of the latest
AML/CFT development, to equip them with the necessary knowledge and skills, and to
provide a forum whereby different stakeholders c@éstuds matters of common concern.
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Seminars and workshops are also organised forpnoiit organisations and relevant
government offi@ls.

59. The effectiveness dhe AML/ CFT regimeis reviewedprimarily through outine reviews and
thematic reviews @&ordinated bythe Se c ur i t y NaRaticsBidsing. Routine reviews are
conducted at operational and strategic levels. Operational reviews are conductetkvhant re
competent authorities, normally on a monthly or quarterly basis, by examining statistarsyaottier
relevant infemation. Strategies are formulated taddress any issues identifiedilhe financial
regulators also conduct regular reviews of their ARIET supervisory frameworkdJse is maddy

the regulatory agenciesf onsite examinationsoffsite monitoring,selfassessment questionnaires
and industry working groupto gauge the effectiveness of the regime and to ensure compliance.
Thematicreviews are conducted when a particular concern about the effectiveness of théFAML/
regime arises, whenew trends or typologies are identified, or when routine review has revealed
deficienciesn the regimeln 20052006 a review was conducted on the effectivenédse reporting
requirementsln 2006 another review was conducted on the effectivenesg bflt andTF offences.

In 2007, reviews were undertaken on the potential ABHT threat arising from the development of
mobile phone remittance ad regulation of remittance agents and money changers.

60. Hong Kongauthorities have indicated that thieyend tocontinue to take measurescluding
preparation of legislatioas appropriate, after tieutual evaluation is completed to take into account
commentsand recommendationgrising from the evaluationThe HKMA plans to issue further
guidance fromhe Industry Working Group on Prevention ML and TF. The HKMA will also
continue to enhance its AMCFT examinations to ensure that appropriate supervisory measures are
in place The SFC will continue to reinforce preventive measures of the industryyigwing and
revising its AML guidance notes in line with the latest international standards, conducting more
inspections on AMLCFT measures, providing more guidance to the industry and promoting
i ndust msyddsg by way ef seminars and-lore eduation. The OCI will continue toreview

and revise thénsurance Guidelinedn line with developmeistin the international standardsvill
consider issuing more specific guidelines for insurance institudiodsvill enhance monitoring and
educdion throughstrengthening the esite inspection visits and enhancing its website.

b. The Institutional Framework for Combating Money Laundering and Terrorist
Financing
Ministries

61. The Security Bureadus responsible for a wideanging policy portfolio, from maintemce of

law and order, exercising effective and efficient immigration and customs control, to rehabilitating
offenders and drug abusers, and providing swift and reliable emergency fire and rescue Sbevices.
security policies are implemented through digciplined forcesThey include the Hong Kong Police

Force, the Fire Services Department, the Correctional Services Department, the Immigration
Department, the Customs and Excise Departmibiet Auxiliary Medical Servicesthe Civil Aid

Services and the dvernment Flying Servicelhe Narcotics Division is one of the divisions within

the Security Bureault is responsible for setting overall policy on ano-crdinating the
implementation oAML and CFT measures with the Department of Justice, Police F&@uastoms

and Excise Department, Financial Services and the Treasury Bureau, financial regulatalis and
sectors subject to AML/CFT obligatonEhe o6 A6 Di vision of dcbupterSecur i
terrorism policy and legislatio™ h e 6 A6 [DOdo vespsnsilenfor ithgplicyaconcerning mutual

legal assistance in criminal matters andresoder of fugitive offendersT he 6 E® Di vi si on
Security Bureau oversgpolicy and legislation on internal security and law and order issues

62. The FinancialServices and the Treasury Buraauesponsible for policy matters and the law
concerning companies, trust coamies and limited partnershigs.has two branchek the Treasury
Branch, which oversees Gover nmentheéFmanciabSewices e pol i
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Branch.The policyresponsibility of the Financial Services Branch is to maintain and enhance Hong
Kong's status as a major international financial centre, and toeeagumarkets remain open, fair

and efficient through the provisiaf an appropriate economic and legal environment. While market
regulatory functions are performed by independent statutory regulators, the Financial Services Branch
facilitates and cardinates initiatives to upgrade overall market quality and to enbkateHong

Kong's regulatory regime meet the needs of modern commerce.

63. The Commerce and Economic Development Burd®EDB) is responsible for a wide
portfolio, which includesexternal commercial relationgwvestment promotignintellectual property
protection; industry and business suppaurism consumer protectignrcompetition broadcasting
andfilm-related issueslevelopment of telecommunications, innovation and technpbgy control

of obscene and indecent articlBsvision 2 of the Commercdndustry and Tourism Branch of CEDB

is responsible for implementation of United Nations Security Council Resolutimherinstruction

from the Central Peogpl ebs Government of the PR

Criminal justice andoperational agencies

64. There are three law enforcent agencies which handle ML cases related to predicate offences

1 The Hong Kong Police Force, which is empowered byPbléce Force Ordinancand other
ordinances to investigate all other crinagsl within which the JFIis housed

1 The Customs and Excig@epartment (C&ED), which investigates traffingj, manufacturing
and possession of dangerous drugs; infringement of copyright; sngiggiiringement of
trade mark rights and false trade description; and, offences relating to dutiable goods.

1 The Independ®& Commission Against Corruption (ICAC), which investigates corruption and
election complaints and related offences.

65. TheHong Kong Police Forcis responsible for the prevention and detection of crinedyding

ML investigations related to drug traffioy and indictable offences, and TF investigations. The
Police enforce Hong Kongds ML and TF | egislatio
operation. A dedicated financial investigations unit, responsible for TF, drug, and organised crime
related ML, is housed within the NarcotiBsireau The unit is also responsible for resporg, under
instruction of the Department of Justid®, mutual legal assistance requests made by overseas
competent authorities under thdutual Legal Assistance itCriminal Matters Ordinance The
Commercial Crime Bureau, which is responsible for investigation of complex financial crimes,
investigats ML conneded to complex fraud offence3hese dedicated financial crime units are
supplemented by criminal investigati units in Regions and Districts which investigate predicate
offences and ML associated with predicate crimes being investigated.

66. TheJoint Financial Intelligence Un{IFIU) was established in 1989 following the introduction
of Drug Trafficking (Recover of Proceeds) Ordinanc€ap. 405(DTROP), which imposed an
obligation to report the suspected transactions involving drug procBedsn Policeand civilian
officers from the Police and Customs and Excise Department staff theln@ilFIU is part of the
Hong Kong Police Forcandis responsible for the receipt, analysis and disseminaticGuggicious
transaction reportslhe JFIU is also responsiklfor the operation of a basic registration scheme for
remittance agents and mongyangers.

67. The Customs& Excise Departmen{C&ED) is responsible for enforcement action against
smuggling protection and collection of Government revenue on dutiabledg detection and
deterrence of narcotics trafficking and abuse of controlled dprgsection of intelletual property
rights protection of consumer interestnd, facilitation of legitimate tradeThe five investigation
bureaws in the Intelligence and Investigation Branch are responsible for investjgdtences relating
to drug trafficking, smuggling, nfringement of opyright and trademark rightsThe Financial
Investigation GroudFIG), in the Customs Drug Investigation Bure@onducts investigatianinto
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ML related todrug trafficking and organised crime and initiates applicatidar freezing and
confiscation of proceedsf crime As part of the JFIU, its involved ininvestigations bSTRs At the
international levelthe C&EDworks jointly with other overseas law enforcement agengihering
evidence oML and tracing crime proceeds.

68. Estallished in February 1974h¢ Independent Commission Against Corrupt®@AC) is an

independent law enforcement agency responsible for combating and preventing corruption, in the
public and private sector$CAC investigatescorruption offences under tHerevention of Bribery
OrdinanceCap. 201 POBO. These offences include bribery in the public and private sectors and

abuse of office by civil servantsf, during an investigation the ICAC encounters other offences
connectedwith or whose commission is féitated by the POBO offence(s), then the ICAC may
investigaé those other offenceb respect of corruption offencethe ICAC has special powers of
investigation enabling it to obtain access to the records of banks and financial instithenSAC

has powers to trace and freeze the proceeds of corruption and upon conviction to obtain restitution or
confiscation of such proceedMeasureswere recentyt aken t o enhance the |
confiscate bribes received in connection with certain publitd pri vat e sector Oacc
ICAC has investigated ML related to the proceeds of corruption.

69. TheDepartment of JusticédOJ) controls all criminal prosecutions in Hong Kong, acts as the
central authority for all international requests fagdkeccoperation in criminal matters and advises
Government Bureaus on implementation of United Nations resolutions.

1 In practice, many prosecutions at the summary leveharslled by the court proseciugor
from the DOJ wth the assistance of the policer other investigative bodiesThe
Department 6s Prosecutions Division conducts
advice to enforcement agencies, and exercises on behalf of the Secretary for Justice the
discretion whether or not tmstitute ciminal proceedingsThe Commercial Crime Unit,
including the Domestic Proceeds of Crime and Aemiorism (Asset Recovery) section,
comprises about 25 prosecutoi$ie Asset Recovery Section specialises in domestic asset
recovery, confiscation of criempoceeds and ML and TF casdkis also responsible for
formulating prosecution policy relating to the confiscation of the proceeds of crime.

1 The International Law Division comprises the Treaties and Law Unit andthual Legal
Assistance Unit.The Tredies & Law Unit advises government policy bureaus on the
preparation ofprimary and secondary legislation dealing with aatrorism measures and
mutual legal asistance in criminal matter3he Unit also provides egoing advice to
government bureau$he Mutual Legal Assistance Unit-@rdinates requests for surrender of
fugitive offenders, mutual legal assistance #maghsfer of sentenced persofifie Unit also
assists foreign jurisdictions in the investigation and prosecution of criminal matters and
processes alincoming and prepares adutgoing requests for mutual legal assistaand
surrender of fugitive offenders

70. The Inland Revenue DepartmerftRD) administers the taxation system of Hong Kong,
including the granting of tagxempt status to eligie nonprofit organisations (NPOsphat are

exclusively charitable in natur®nce taxexempt status is granted, the IRD will, from time to time,
call for accounts, annual reports or other documents to review tlexeéaxpt status and to examine
whether hhe institution's objects are still charitable and its activities are compatible with its objects.

Financial sector bodies

71. The Hong Kong Monetary Authoritf{ HKMA) is responsibleunder theBanking Ordinance

(BO) for supervision of banks, restricted licenlbanks and depositking companies, which are
collectively referred to aswuthorised institutions (Als)lits pr i nci p al function is
general stability and effectvewor ki ng of t h e Thé HKMA iisnalyo nsapdatéde mo .
ensure that bamng is carried out with integrity, prudengarofessionaém and in a manner which is
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not detrimental or likely to be detrimental to the interests of depositors or potential depdsitors
HKMA has issued two statutory guidelm@®n AML/CFT pursuant tcs.7(3) BO. Failure to comply

with the guidelines may call into doubt whether the Al continues to satisfy the authorisation

(licensing)criteria for these institutionsThe HKMA alsoissues circular letters to Als from time to
time, providing them with guidace on specific AMLCFT issuesThe HKMA ensures compliance of

Als with its AML/CFT guidelines through cgite examinations and other supervisory contacts such

as prudential interviews, meetings with the board of directors and meetings with the extitaed.au

72. TheSecurities and Futures Commissi@FQ was established under tBecurities and Futures
Ordinance Cap 571 (SFO primarily to: maintain and promote the fairness, efficiency,
competitiveness, transparency and orderliness of the securitefitanes industry; and, minimise

crime and misconduct in the industifhe SFC is empowered to make rules requiring licensed

persons to comply with the relevant practices and standards relating to their conducting cs

regulated activitiedt alsopublistescodes and guidelines for the purpose of giving guidance relating

to the practices and standards with which licensed persons are expected to complying oa
regulated activitiesLicensed persanmust comply with the relevant laws, codesdaguidelines
published by the SFC including those related to combating ML and TF, in particuRnetrention of
MoneyLaunderingand Terrorist FinancingGuidance NotgSecurities GuidelingsThose Alswhich
are registered with the SHE2cause thegondLict trading activities in securities and futures products
are required to observe tlsector specific requirements in t&ecurities Guidelinesvhich are not
covered by the HKMA's guidelines.

73. The Office of the Commissioner of Insuranc@Cl) regulates angupervises the insurance
industry, promoting stabilitand protecting policyholder$he Insurance Companies OrdinanCGap.
41 (ICO) prescribes a regulatory framework for insurance business in Hong Kengin objectives

are toensue the financial sondness of all insurers authorised in Hong Kong and the fitness and

properness of their managemefitself-regulatory system for insurance intermediatias alsdeen
in operation since June 199Bhe OCI reviews the regulatory regime fbeinsurance indstry from
time to time in light of operational expence and market developmerithe OCI has issued a
Guidance Note on Prevention of Money Laundering and Terrorist Finarjisgrance Guidelings
pursuant to gA ICO and issues circular letters to inmuce institutions from time tontie. To monitor

i nsurer s6 c AMLPAFT naeasares, thei OClhconducts rieguonsite inspection visits.
Duringthesevi si t s, of f i ARWGT woliciesand procedsirast e r s

74. The Hong Kong Exchanges and Ciieey Limited (HKEX) owns and operates the only stock
exchange and futures exchange in Hong Kamjits related clearing housd$ie Stock Exchange, a
wholly-owned subsidiary of HKEX, is a recognisedhange company under the SRperates and
maintairs a stock market in Hong Kong and is the primary regulattir reispect to trading matters.
The Futures Exchange, a whetiywned subsidiary of HKEX, is a recognisedchange company
under the SFOIt operates and maintains the futures market in Hong Komjis the primary
regulator of Futures Exchangarticipants with respect to trading matters.

75. The Companies Registrigs responsible for administration of a register of local aadHong
Kong companieslt also ensures compliance with the statutolindi requirements and maintains a
register of companyames (but not business namé&ghile there is no central registry in Hong Kong
for noncompany trusts or other similar legal arrangements, the CoespBegistry maintains a
register of trust companiesgisteredunderPart VIl of the Trustee Ordinanc€ap.29, and a register
of limited partnerships under thémited Partnership Ordinanc€ap. 37.

Professional bodies

76. The Law Society of Hong Kongs a professional assotian for practising solicitorslt was
incorporated in 1907 as a company limited by guarantee. Law Society is aelf-regulatory

organisationSolicitors are required to comply withthkong Kong Sol i ci tor sé

Conduct(SGPQ which includes statutory rules and miples relating to les practice and ethical
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issues.The Law Society is empowered to investigate and prosecute solicitors andt#fifor

alleged misconductSince 1997, the Law Society has issubceec i r cul ar s dr awi ng
attention to AML legslation and practical guidelines have been provided to members on issues of
customer due diligencand identification of clientdn December 2007 the Society issued an updated
Circular and Practice Direction on AML/CFT to its membetsch will come intoeffect on 1 July

2008 The Law Society has two monitoring accountants and they visit law firms on a regular basis to
advise solitors on accounting practicek June 2007, the Law Society and the Narcotics Division
organised an AML seminar for members.

77. The Hong Kong Institute of Certified Public AccountanflidKICPA) operates under the
Professional Accountants Ordinan@@AO) and is the only body authorised by law to register and
grant practising certificates to certified public accountants in HongyKéiKICPA has wideranging
responsibilities, includingassuring the quality of entry into the profession; promulgating financial
reporting auditing and ethical standards; arebulating and disciplining membekKICPA requires

its members to comply witthe Code of Ethics for Professional Accounta(PACE). In addition,
members in public practice are required to observe, maintain and apply professional standards such as
the Hong Kong Standard on Quality Contr@HKSQC1) andHong Kong Standards on Aduiig
(HKSA). HKICPA issued d.egal Bulletinin July 2006, which has a specificcus on AML/CFT
requirementsThe HKICPA also runs continuing professional development seminars for members
that include topics relating to AML/CFT, as well as patrticipatingséminars and forums run by
governmentgencies.In addition, AML/CFTrelated information, such as updates on United Nations
sanctions, and lists aérroristsand terrorist associates, are promulgated through electiwoidars

to members.

78. The Hong Korg Institute of Chartered Secretari@dKICS) is an independent professional

body dedicated to formulation and effective implementatiogoafd corporate governance policies as

well as the advancement of the profession of Chartered Secrstemybers of thdnstitute must

comply with the industryCode of Professional ConductThere are presently no AML/CFT
requirementsfor chartered secretariethough HKICS members must observe the customer due
diligence requirements in the HKMAupplement to the Guidelinen Prevention of Money
Launderingwhen they act as intermediaries of financial institutions wiaimh subject to HKMA
regulation.Fur t her , when HKICS6 members handl e of fsho
these companies are in compliance withevaht overseas AML legislation.In 2007, HKICS

established an internAIML Working Groupto study the impact of thEATF Recommendatiorand

any AML obligationsto be introduced in Hong Kong on its members who work in the trust and
company servicesprodr s sect or . I n an ef f orMLriskg HKIQBcr eas e
has invited speakers frogovernmenagenciegandexpertsto speak at AMLseminarsn the past year

and has publishedelevant articles in the official monthly publicatiom July and August 2007,

HKICS surveyed its members which areust and company services providers to assess their AML
awareness and compliance.

79. The Estate Agents AuthorityfEAA) is an independent and séifiancing statutory body
established in November 19@inder theEstate Agents Ordinand@ap. 511(EAO) to: regulate and
control the practiceof the Hong Kong estate agency trapgeomote the integrity and competence of
estate agentsnd enhance the dias of the estate agency trade individual or a corpany carrying

on estate agency work in Hong Kongust hold a valid licencd.icensed estate agents and agency
companies must comply with the EAOgtEAA Code of Ethicand other guidelinesssed by EAA
from time to time.The EAA issued ®reventive Meases on Money Launderingractice circular in
January 2004The EAA carries out compliance checks, complaints investigations and disciplinary
actionsranging from reprimand to revocation lafence EAA onsite inspectionfiave foundhat, in
general estaé agents are aware of the importance of prevgeib andTF and have observatie
CDD and record keepingequirementsof the Practice CircularAML/CFT seminars conducted by
enforcement authoritiese well received by the estate agents.
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C. Approach Concerning Risk

80. Hong Kong has not conductexh AML/CFT risk assessment.The financial regulatordo
however employa riskbased approadi their supervision activities

81. Als are encouraged to maintain risk sensitive AML/CFT systdiney are required to agb

more extensive CDD measures for high risk customers and more sophisticated transaction monitoring
systens for high risk operationsAls are also permitted to adopt simmidi CDD for low risk
customersThe HKMA, in consultation with the Industry WorlgrGroup, will develop more detailed
guidance on how Als should calibrate their AML/CFT system on a risk sensitive Bdsssame
philosophy is followed by the HKMA in combatindL and TF. The HKMA allocates supervisory
resources having regardéachingg i t uti onds | evel of inherent ri sk
system to counteML and TF. For example, while all Als are subject to tlerexaminations on

AML/ CFT controls, those assessed to a have higher level of perceivedC&NIlisk are subjet to

the moren-depth tier2 examinationsMoreover, thematic examinations focused on specific high risk
operations such as private banking and correspondent banking are undertaken from time to time.

82. Under theSecurities Guidelingd.Cs are required tadopt riskbased CDD by using specific
criteria based on the type of customer (for example, politically exposed pér&iR3, business
relationship, transaction and origin of customer etc, in order to identify customers posing a higher risk
of ML and TF. On the other hand, customers judged toobéower risk (for example, companies
listed on a stock exchange in a FATF member or an equivalent jurisdiction and their subsidiaries)
would be eligilke for simplified CDD measure&Cs should be able to justityeir assessments to the

SFC and demonstrate thatias a reasonable assessmémt.an ongoing basis, SFC staffsess and
monitor likely AML risks based on referrals from the JFIU, past inspection findings,
compliancédisciplinary history and angthersources of intelligencBased on this assessment, the
SFC decides in eachase whether it should conduit a highprinciple review through onsite
inspection or prudential visii) anin-depth onsite inspection; oi) a thematic inspection.

83. Under heOCI 6 s b5 Guidance2Ndt@ on Prevention lgioneyLaunderingand Terrorist
Financing (Insurance Guidelings authorised insurers, insurance agents and insurance brokers
carrying on or advising on loAgrm insurance business are requiiceadop a riskbased approadio

CDD. The CDD measures applied sholld commensurate with the risk level of the custonsss
determinedduring he customer acceptance procégshanced CDhould be applietb higher risk
customerssuch as those conductingonfaceto-face transactions an®EPs Conversely, it is
acceptable for insurance institutions to apply simplified CDD for lower risk cust@uehasthose
compareswhich arelisted in Hong Kong or on a recognised stock exchahlgeguiding principle is

that insurance institutions should be able to justify that they have taken reasonable steps to satisfy
themselves as to the true identity of their oostrs and/or beneficial ownerShis requirs
institutions to documentheir assessmestind the reasonshindeach assessmerfithe OCI adopts a
risk-based approadie monitoring and regulatn, includingon-site inspectioa When deficiencies or
noncompliance are identifiesh an authorised insurer, OCI staff take folloyy action and ensuregh
deficiencies are rectified.

d. ProgressSince theLastMutual Evaluation

84. Hong Kong was last subject to an FAT#Rutual evaluation in 1998 The recommendations
made andction takersince that timere described below.

The JFIU 6 sffectivenessguidance, training amnl feedback (paras 8407, 108and 113
85. The JFIU has taken steps to improve the quality and quantity of suspicious transactions reports
(STRy) in recent years: introducing online reporting; conducting qualitative and @iisetanalysis

for targeted oweach; enhanced outreach across the reportingrsgand, improving feedbac&ince
1999, the JFIU has chaired the Working Group on Suspicious Transactions Reporting, established to
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improve the quality and quantity of reports by providing a forum fotdtheenforcement, regulators
and the various reporting sectors to discuss issues relating ® I8Tddition, the JFIU is a member
of t he IhKsiyAVBosking Group on MLThese efforts have resulted in a steady increase in
reporting. In 200715457 STRs were received by the JFIU.

86. In terms of feedback, JFIU provides specific information for reporting entities in relation to the

final designation of each report and publishes quarterly reports, which contain a breakdown of
relevant statistics, recetrtends and typologies, sanitised cases for training purposksther matters

of interest The JFI UO0s website contains gui dance on ¢
reporting, and the advisoAML/CFT Guidelindor the remittance and money excharsgctor.

The money launderingoffenceand related legislative programm{@aras 96, 97and 118)

87. The Drug Trafficking and Orgaised Crimes (Amendment) Bil000 was introduced to ¢h

Legislative Council in 2000This bill, amongst other things, proposedwering the mental threshold

for the ML offences unde®©rgarnized and Serious Crimes Ordinan¢®@SCQ andDrug Trafficking

(Recovery of Proceeds) Ordinan@TROPt o fir easonabl e grpoposedan t o su
increaseof the maximum penaltior ML from 14 years to 20 yearEhe proposal met with opposition

in the Legislative Council and was ultimately withdrawn.

88. Authorities have for some timdiscused the need tontorporate key elements of the CDD
processi(e. the asterisked items within the assment methodologyhto law or regulationin Hong
Kong, it is the usual practice to regulate through administrative noeatige basis thahis provides
greaterflexibility, since adegislative process in Hong Kong is lengthy and requesdsnsive pulit
consultation.When theFATF Recommendationsere revisedn 2003 it was considered thahe
quickest way to put tmeinto effectin Hong Kongwasthroughthe administrativgpowers ofthe ttree
major financial regulatorsThis was considered to have thenefit of building up experience in
complying with the new requirements and to help reduce possible objections when lagislatio
introduced in due cours@he authorities consider that, since the three major financial sectors are
supervised by three fierent regulators with different powers and regulatory regimes, it is a complex
exercise to devise a mechanism acceptable to all three sectors that cay wdtmpFATF
requirements and suits Hong Kong circumstances.

89. In July 2002, theAML provisions inDTROP and OSCO were strengthenbsgl the Drug
Trafficking and Orgaised Crimes (Amendment) Ordinan2602. Restraint or charging ordersay
now be maden relation to the property of a person who has been arrested for a drug trafficking
offence or a specifik offence, and relbsed on bail or refused ballhe holder of any realisable
property which is subject to a restraint or charging ordemequiredto provide documents or
information on the value of the property to an authorised officer to facilitateapiplication and
making of a confiscation ordeA penal provision for breaching a restraint or charging ovesr
introduced to deter people from knowingly dealinith any restrained propertyA rebuttable
assumptiomow existsthat all the property hélby a convicted defendant for the previous six years
were theproceeds of drug traffickingThe defendant may rebut this assumptiontlus balance of
probabilities.Finally, the courtis now ableto fix a period within which a defendant is to pay
OSCOor DTROP confiscatioorder.

Unregulated remittance centres and money changers (gd@0and 122)

90. In 2000 OSCO introduced a registration scheme for moheyngers and remittance agents.

They are also required to identify customers and keep recordsarfaations ofHKD 20000

(USD2560) or above.n January 2007 amendments to s.24C and Schedule 6 of OSCO came into
effect, lowering the threshold for identity verification and redaedping in transactions undertaken

by remittance agents and money chasge HKD 8 000 or above.lt is an offence for a remittance

agent or money changer t o kdepredordstobtransaetioisiluyetoc u st 0 me
comply with these requirements is subject to a maximum sentetiteemo nt h s 6 intapdr i S 0 N Me
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a fine ofHKD 100 000 (USD 12 820).The Police anthe C&EDinvestigate unlicensed operators that
are disclosed through investigatiomssuspicious transaction reporiBhere have bee88 successful
prosecutionsas at 3 December2007 for contravetion o the registration requiremenin January
2005, one unregistered operator was fikkD 100000 for failing to register and for failinto keep
appropriate record3.his is the largest cumulative sanction imposed to. date

Crossborder neasureqpara 102)

91. Hong Kong has not implemented a declaration or disclosystem to detect, seize or
confiscate the physicalossbordertransportation of currency daearer negotiable instrumer{BNI)

that are related tdIL or TF but has optedo rely on exighg ordinancesThe Drug Trafficking
(Recovery of Proceeds) Ordinanc€ap. 405 (DTROP), th&rganized and Serious Crimes
Ordinance Cap. 455 (OSCQOand theUnited Nations (AntiTerrorism Measures) Ordinanégap. 575.
(UNATMO), provide general powerg$or the seizure, detention, restraint and confiscation of
currencyBNI which is suspected or found to be proceeflsrime or terrorist propertylhere is no
provisionallowing for seiaire offunds/instruments which are not reaably suspected to be tainted.
Similarly, no provisions exist to seize and detain currddisly on the grounds of a failure to disclose
or misrepresentation by the party concern®dhile neither a declaration nor disclosure system is in
effect,somedisclosuresre provided voluntarilyypersons passirprough border points.

Improving awareness in the banking sector (paras 110, ahdl 113

92. The Hong Kong Association ofddks (HKAB) has played a more active role in the fight
againstML and TF. It has produced a video andbaoKet thatcan be used by member banks for
training their staff on identifying and reporting suspicious transaxtionaw enforcement agencies.
HKAB has also developed a leaflet to explain to bank customers the neelllifoandCFT and how
they mayhelp in fightirg such crimesTo enhance the AMIGFT awarenesshe HKMA collaborates
with the JFIU to provide seminarson AML/ CFT issuesand developments, including with respect to
STR reportingIn 2007, the JFIU received 3457 STRs 83% of which were fromAls. The HKMA
has published twenforceableguidelines forAls relating tothe FATF standards: the 19%uideline

on Prevention of Money Launderifi@ank Guidelinegs and, the 200&upplement to the Guideline on
Prevention of Money Launderin@@Bank SupplementAnnex 5 to the Bank Guidelinesprovides
examples of what might coiitsite suspicious transactionshe JFIU has since 2005 been posting
Quarterly Suspicious Transaction Report Analysis on its website providing statistics, qualitative
analysis of STR and caseidies to help reporting entities improve the quality of their STRs.

SFCto encourage suspicious transaction reporting (paras 923 and121)

93. The SFC has beeworkingt o r ai s e t heCFI andrerseds raydocempliaridd. /
notably publishing résed Securities Guidelinesn 2005 which contain AML/CFT requirements
including customer acceptanceustomer due diligengerecord keeping retention of records
recognition and reporting of suspicious transactiardd, staff screening and trainingd list of
potentially suspicious or unusual activities which shows the types of transactions that could be a cause
of scrutiny is also provided in Appendix C(ii) of tlgecurities Guidelinedn May 2006, the SFC

issued a set of frequently asked questiam&l answrs b help Licensed Corporation@ Cs)
implementthe Securities GuidelineSTtoenhance t he LCs® knoW@FTetkge and
SFC has organiséghrticipated in T AML seminars since January 2004, informing the industry of

key indicators oML andTF activities.In particular, LCs have been remindéarough regular AML
circulars and ossite inspections, of theBTR reportingobligation anchave been advised e&xamine

theJ F | guarserly suspicious transactions analysis reports and repoii. aiypologiessuchas
thoseissued by FATF and the Egmont GroobFIUs. An AML self-assessment program has also
been launchedlhe number of suspicious transactions reported in the securities and futures sector has
increased in recent years, fr@® reportsn 199, to 76 in 2004, t@20in 2007.
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Insurance Authority to concentrate orisk areas and encourag8TRs(paras 92, 112113 and121)

94. A dedicatedAML/CFT teamwas establishedn the Office of the Commissioner of Insurance
(OCI) in 2000. In addition, he scope of osite inspections for AMICFT purposesvas broadened
after releaseof the Guidance Note on Prevention of Money Laundering and Terrorist Financing
(Insurance Guidelingdn 20®. For insurers which are exposed to higher ARIET risks (.g.single
premium business), the frequency of AMIET visits has been enhanced from once etargeyears

to once everywo years under normal circumstanc&he OCI issuesikculars natifying insurance
institutions of suspected terrorists gazetted under legadlation or internationBl, and encouraging
them to be alert to suspicious transactions and report any swuspaases promptly to the JFIld.
addition a clause was inserted in ti@nde of Conducfor Insurersissued by The Hong Kong
Federation ofrisurers reminding insurers of their obligation to take all reasonable steps to prevent the
insurance industry from being exploited by money launde&eminarsare arranged by the OCI,
industry bodies, the Narcotics Division, Security Bureau and JFIthéoinsurance practitioners to
enhance their understanding and awareness of preventidtL oind TF. A special corner on
ACi rculMLMat o er Ao ontlee®ClwebditeandAML news and artickarepublished

in theO C | riewsletterin 1997, onlyonesuspicious transactiomport came from this industryhe
number of reports has increased progressively, to 144 in 20@BtLaid 2007.

International co-operation(paragrapts 114to 116

95. Hong Konghassigned 2 bilateral mutual legal assistanceregmentsvhich provide for the

usual range of legal assistance including taking of witness evidence, search warrants, production
orders, transfer of persons to assist in investigations and prosecutions, and restrainfisraticon

of proceeds of crimeHong Konghandles a significant number of requests from each of these
jurisdictions through the Mutual Legal Assistance Unit of the Department of Justiegldition,

under theMutual Legal Assistance in Criminal Matters Ordinar@ap. 525MLAO), Hong Kang is

able to offer like assistance to other jurisdictions without an operational agreemedt drase
reciprocity undertakingsThe MLAO and the agreements which have been made the subject of
subsidiary legislation under the MLA§2em to bevorking well.

96. Legislative amendments to DTROP and OSCO in 2004 now allow the JFIU to disseminate
information derived from STRs to overseas counterparts angaaonterparts for the purposes of
combating crime, without the needrfany reciprocity undertakingJNATMO contains similar
provisions for the purpose pfeventing and suppressing Tk.addition, the JFIU has recently signed
Memoranda of Understanding witive FIUs.

Regulation of shell companies (paragraph 32

97. Issues relating to shell companies such asebedrares, corporate directors and secretaries and
the nondisclosure of beneficial ownership of shares will be considered in the context of a future
revision of theCompanies Ordinancel he exercise to rewrite theompanies Ordinanceill be in

two phasesPhase | will focus on the core company provisions affecting the daily operation of
600000 live companies, while Phase Il wikal with windingup provisionsA White Bill for Phase |

is expected to be released fobpa consultation in mie2009.In the meantime, access to company
information at the Compaes Registry (CR) has been imprd to enhance transparenc8ince
February 2005, members of the pubili@ve been able tobtain company informatiore. date of
incorporation particulars of the dil@orsandsecretaries, registered office addjessline, using the
CR6s Cyber 8.eTaay cdn alsbeapplyy & specified fees, for a report on company
particulars which includes its registered office address, share capital structutbeandmes fo
directors and secretaries and/or the image records of registered documents such as annual returns
which contain details of the shareholding of the company.

14 www.icris.cr.gov.hk.

23



2. LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES

Laws and Requlations

2.1 Criminalisation of MoneyLaundering (R.1 & R.2)
2.1.1 Description and Analysis

98. The offence oML was createdn 1989 under s.29rug Trafficking (Recovery of Procegds
Ordinance (DTROP Cap. 405.Section 25 provides that it is an offence for a person to deal in
propertyfiknowing or having reasonable grounds to beléetreat the propertyfin whole or in part
directly or indirectly represendls 1984nsgs opthe sond s
Orgarized and Serious Crimes Ordinand®SCQ Cap.455 replicated the nmal and physical

elements of this offence baktendedhe range of predicatfencesto all indictable offenceévhich

is expressly defined to include any extraterritodahductthat, if committed in Hong Kongvould

amount to an indictable offenceltong Kong.

99. Under sectioa2 of both DTROPan®@SCO, fAdeal ingdo includes:
Recept or acqusition.
Conceament

Disposl or convesion

Movementinto orout of Hong Kong.

= =4 -4 A -

Use as security.

100. A person who deals with the proceeds of his own crime can bequtesl with both the
predicate offence and the ML offenddKSAR v. LOK Kawin & others[1999] 4 HKC 783.The
maximum penalty for ML is 14 yedisnprisonment and a fine ¢fKD 5000000 (USD 641000).

101. Sectiors 25A of both DTROP andSCO impose a duty op a1y person to report his or her
knowledge orsuspicion that property may be relateddimg trafficking oran indictable offence.
These provisions effectively give rise to a universal obligation to report suspicious transactions and,
as such,arekeytdong Kongos AMhders25AH20@S€0 arki DTROP, the making

of an STR triggers defencés prosecutin for ML under s.25:a personmay transac(deal with)
suspected proceedshether before or aftenaking the STR, where an STR is made:

(@) befae the transactionand the transaction subsequently occwwith the consent of ra
Guthorized officed or

(b) An STRwasmade-
(i) afterthe transaction
(i) ont he p eitisdive;n 6 s
(iii) as soon as it is reasonable tioe persorto make it.

102. Secton 25 itself extends this defence even to situestiwhere no STR has been made
whether before or after the transacti@rovided an accused can show:
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(@) he intended to disclogds knowledge/suspiciorie an authorized officer;
(b) there is reason#bexcuse for his failure o so.

Recommendation 1

103. The 1988 United Nations (UN)onvention Against lllicit Traffic in Narcotic Drugs and
Psychotropic Substancéhe Vienna Conventignwas implemented in Hong Kong prior to reversion
to Chinese soverengy in 1997 By virtue of Article 153of the Basic Law it remains implemented in
Hong Kong. he 2000 UN Convention Against Transnational Orgagdl Crime (the Palermo
Convention was signed bynePeopl e 6 s Re pon b2December 2000Ghdi ratifeemh 23
September 2003t was applied tdHong Kongon 27 September 2006

104. Under both DTROP and OSC@ broad range of acts are included in the physical element of

the ML dfence.In addition to criminalising acquisition, and use of property derived frdanoés,

the ML offences in Hong Kong expressly criminali
the need for furthetdealingof any kind.Thus, possession is criminalised as long as the person knew

the property deriveddm certain criminal déncesArticle 3 of theVienna Conventioand Article 6

of the Palermo Convention equi re the c¢cri mi nal iosesgion ernuseoof t he
pr op eThda cprniventionsglsor e qui r e, in al/l cases, knowl edge |
property was derived from certain specified offen(s=e Article 3(1)(c)(i) of th&ienna Convention

and Article 6(1)(b)(i) of thdPalermo Convention The ML offences in Hong Konthuscomply with

both the Vienna Conventiorand thePalermo Conventioras to acquisition, possession or use of

property knowing it was derived from certain offences is criminalised

105. The offences of ML extend to any property that constitutes criniradeeds, regardless of
value. The offences therefore have expansive and inclusaeh.Under s2 OSCOand DTROR
propertyis defined as includingoth movable and immovable property within the meaning of s.3 of
the Interpretation and General Clauses OrdinanCap. 1 (IGCO).That provision in turn defines
Apropertyda as including

1 Money; goods choses in actiorrights to recover asséiand land.

I Obligations easementsand every description of estate, interest and profit, present or future,
vested or contingent, arising out of or incident to property as defirtbe point above

106. The ML offences place no burden on the prosecution to prove the commission of or conviction
for any predicate offenc&he prosecution must simply establiblat the defendant had knowledge or
reasonable grounds to believe that the property concernedenfd the proceeds of an indictable
offence This much is clear from a plain reading of the ML offences as framed in s.25 DTROP and
OSCO and is supported by case I&iSAR v. LI Ching1997] 4 HKC 108andOei Hengky Wiryo v.
HKSAR[2007] 1 HKLRD 568.

107. As noted above, the ML adhces are subject to defencAsperson may engage in a ML
transaction even without consent of an authorised offigravided an STR is maden higher
initiative as soon as practicke following the transactiorA defence is avkable even where no STR

has been made, provided there is a reasonable excuse for thisdadypmevidedthe person intends

to disclose hither knowledge/suspianto an authorised officelThese defences appear intended to
provide some protection todntline ard compliance staff within AlsThey also operate to avoahy
tippingof f i nherent i n a deni al of service based on
to the aigin of the funds in questioMhe defences also remove any detert@l8 TR reporting where,
posttransaction, a person forms such a reasonable belief but is concerned at the prospect of criminal
prosecution based on that objective standa@fficials advised the evaluation team that they are
aware of no instances of attptad manipulation asuch defences in a ML prosecution
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Predicate offences

108. As noted abovehe money laundering offence undesth OSCO andTROP is committed

once a persofeal®with suspectedriminal proceed$ a concept that ranges from receiptéwious

uses The ML offence under OSCO is committed once a person deals with property believed to be
"proceeds of anTheMLaffecce entier BTROPfisf cemmittedtonce a person deals
with suspectedi pr oceeds of Thusurggraffickend dfféncek dndndjctableoffences

are predicate offences for ML.

109. Indictable offences are regarded as more serious offetbrede s14A of the Criminal
Procedure OrdinanceCap. 21, dndictable offencé ( ) means any offence other than an
offencethatis triable only summarilyAs such, hey cover a brahrange of offences includingy
common law offences such as murder, kidnapping, false imprisonment, conspiracy to pervert the
course of public justice; andi) statutory offences that aspecified to be indictable offences, a
number of which are set out in Schedules (1) and (2) of OSBOML offence under OSCO is
therefore the broader of the/o ML offences inthat its predicate offencecomprise all indictable
offences under Hong Kon@w, includng drug trafficking offencesPredicate offences under OSCO
cover a range of offences in each of the following designated categordfemées The primary
offences in each category are shown in the table below.

Table 3. Categories of predicate offences in Hong Kong law

Categories of Offences in

the 40 Recommendations Hong Kongds Pr edllosaratise) Of f enc e

Participation in an Conspiracy to commit offences under s.159A of the Crimes Ordinance Cap.
organised criminal group 200 (CrO); membership of fiundet al® bfuthe Scrietied
and racketeering Ordinance Cap. 1 5 1 ; prohi biniiloint aocfy foguogkersais of

the Public Order Ordinance Cap. 245.

Terrorism, including TF Offences in relation to unlawful seizure of aircraft and unlawful acts against
the safety of civil aviation under s.8-s.12 and s.15 of the Aviation Security
Ordinance Cap. 494; offences in relation to hostage taking under s.3-s.4 of the
Internationally Protected Persons and Taking of Hostages Ordinance Cap.
468; offences in relation to the unlawful seizure and unlawful acts in relation to
ships and fixed platforms under s.11C-s.111 UNATMO; offences in relation to
bombing of prescribed objects under s.11A-s.11B of the United Nations (Anti-
Terrorism Measures) Ordinance Cap. 575 (UNATMO); offences in relation to
financing of terrorists and supply of weapons to terrorists under s.7-s.9
UNATMO.

Trafficking in human beings Caught via a combination of conventional criminal offences such as

and migrant smuggling kidnapping and criminal intimidation, in conjunction with a range of possible
immigration related offences such as: assisting passage to Hong Kong of
unauthorised entrants under s.37D of the Immigration Ordinance Cap. 115;
offence by crew of ship carrying unauthorised entrants to Hong Kong under
s.37C of the Immigration Ordinance; trafficking in persons to and from Hong
Kong for the purpose of prostitution under s.129 CrO.

Sexual exploitation, Trafficking in persons to or from Hong Kong for the purpose of prostitution
including sexual exploitation under s.129 CrO; control of person for unlawful sexual intercourse or
of children prostitution under s.130 CrO; causing or encouraging prostitution of,

intercourse with, or indecent assault on girl or boy under 16 under s.135 CrO;
sexual offences against children under 16 committed in other countries by a
HK resident or incorporate having a place of business in HK under s.153P-
s.153R CrO.

lllicit trafficking in narcotic Trafficking in dangerous drugs under s.4 of the Dangerous Drugs Ordinance
drugs and psychotropic Cap. 134; manufacture of dangerous drugs under s.6 of the Dangerous Drugs

substances Ordinance; possession of dangerous drugs under s.8 of the Dangerous Drugs
Ordinance.
Illicit arms trafficking Dealing in arms and ammunition without a licence under s.14 of the Firearms
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Categories of Offences in
the 40 Recommendations

Hong

Kongos

Pr e d(illosaratige) Of f enc e

lllicit trafficking in stolen and
other goods

Corruption and bribery

Fraud
Counterfeiting currency
Counterfeiting and piracy of

products

Environmental crime

Murder,
injury

grievous  bodily

Kidnapping, illegal restraint
and hostage-taking

Robbery or theft

Smuggling

Extortion

Forgery

Piracy

Insider trading and market
manipulation

and Ammunition Ordinance Cap. 238; giving of arms and ammunition to an
unlicensed person under s.15(1) of the Firearms and Ammunition Ordinance;
importing or exporting a scheduled strategic commodity (e.g. automatic
weapons) without a licence under s.6A of the Import and Export Ordinance
Cap. 60.

Handling stolen goods under s.24 of the Theft Ordinance Cap. 210; importing
or exporting goods without a licence under s.6 of the Import and Export
Ordinance; importing or exporting un-manifested cargo under s.18 of the
Import and Export Ordinance.

Bribery (of a public servant) under s.4 of the Prevention of Bribery Ordinance
Cap. 201 (POBO); bribery (of public servants in regard to contracts) under s.5
of the Prevention of Bribery Ordinance; bribery (for procuring withdrawal of
tenders) under s.6 POBO; bribery (in relation to auctions) under s.7 POBO;
bribery by persons having dealings with public servants under s.8 POBO,;
corrupt transactions with agents (private sector) under s.9 POBO; and,
maintaining an incommensurate standard of living or__possession of
unexplained property under s.10 POBO.

Fraud under s.16A of the Theft Ordinance; conspiracy to defraud at common
law.

Offences in relation to the counterfeiting of notes and coins under s.98-s.105
of the Crimes Ordinance.

Making or dealing with infringing articles under s.118 of the Copyright
Ordinance Cap. 528; offences in respect of infringement of trade mark rights
under s.9 of the Trade Descriptions Ordinance Cap. 362; importing or
exporting goods bearing false trade mark under s.12 of the Trade Descriptions
Ordinance.

Failure to comply with regulations under s.37 of the Merchant Shipping
(Prevention of Pollution by Sewerage) Regulation Cap. 413A,; failure to comply
with regulations under s.30 of the Merchant Shipping (Prevention of Pollution
by Sewerage) Regulation Cap. 413K; prohibition of catching or treating whales
under s.3 of the Whaling Industry (Regulation) Ordinance Cap. 496; carrying
out a designated project without an environmental permit as required under
the Environmental Impact Assessment Ordinance Cap. 499.

Murder under s.2 of the Offences Against the Person Ordinance Cap. 212;
grievous bodily harm under s.17 and s.19 of the Offences Against the Person
Ordinance.

False imprisonment at common law; kidnapping at common law; forcible
detention of a person with intent to procure a ransom under s.42 of the
Offences Against the Person Ordinance.

Theft under s.9 of the Theft Ordinance; robbery under s.10 of the Theft
Ordinance.

Offences relating to the import or export of prohibited items under s.6, s.14,
s.18 and s.35 of the Import and Export Ordinance.

Blackmail under s.23 of the Theft Ordinance; forcible detention of a person
with intent to procure a ransom under s.42 of the Offences Against the Person
Ordinance, criminal intimidation under s.24 CrO.

Forgery and related offences under s.71-s.76 of the CrO.

Piratical acts under s.20-s.22 CrO.

Insider dealing under s.291 of the Securities and Futures Ordinance (SFO)
Cap. 571; market misconduct offences under s.295-s.299 SFO, offence of
market manipulation under s.299 SFO.
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110. Certainoffencesrelating to weapons of mass destruction atso predicate offences faviL
under theNeapons of Mass Destruction (Control of Provision of Services) Ordir2ayge526

111. Whilst predicate offences in Hong Kong generally cover a broad ambit of offences within each
of the designated categories of offencestalare deficits with respect emvironmental crimeddong

Kong has environmental offences in a variety of ordinances in addition to those noted in the table
above for protectionf flora and fauna (including eadgered species), to guard against pollution and

for protection of the environmenHowever, they are all summary offences and, as such, do not
constitute predicate offences for the offence of money laundering.

112. By virtue of s.25(4) OSCO, conduct amougtito the commission of a predicate offelce®
occur in another countryi.his is so when the conduct would have constituted an indictable offence if
it had occurred in Hong Kondggnder this provision, it is not necessary that the conduct constituted an
offence in that other country.

113. Under s.2 DTROP, drug trafficking is definecq
trafficking offence or an offence puni shabl e unc
el s e whmder ®BROP, therefore, conctuamounting to the commission of a predicate offence

can occur in another country where it violates aasponding law of that countrit is unclear to

what extent this provision encompasses acts that do not violate a corresponding law but would have
constituted a drug trafficking offence if committed in Hong Kong. In such circumstances OSCO, at

least, would applas there is no prohibition on using it with respect to drug trafficking offences

114. The ML offences under OSC@nd DTROP apply both to personmgho commit the predicate
offence and toothers,i.e. to both self and third party launderingas they provide thea person
commits the ML offence if s/lhe knew or had reasonable grounds to believe that the property
represented any person's proceeds of drafficking (for DTROP) or anyp e r s pratdkeds of an
indictable offence (for OSCO%ee alsdiong Kongv LOK Karwin & others[1999] 4 HKC 783.

Ancillary offences

115. Pursuant to provisions of general application, a broad range of ancillary offencéesatta
criminal offences in Hong Kong, including the money laundering offences. Section 159A of the
Crimes Ordinanceprovides for a general statutory offence of conspiratych attaches tany
offence triable in Hong KongSection 159G then supplies a gneral offence of attemptvhich
attaches tany offence which, if it were completed, would be triable in Hong Kong, other than aiding,
abetting, counselling or procuring the commission of an offe&mtion 89 of theCriminal
Procedure Ordinancecodifies the common law offences of aiding, abetting, counselling and
procuring the commission of offencesy pr o v i Any pegsontwhoaatids, &bets, counsels or
procures the commission by another person of any offence shall be guilty of the like.offence

Additional elements

116. As mentioned previouslyunder s.25(4) OSCQOgonduct occurring in another country can
constitute a predicate offence for the ML offence under OSCO whether or not it amounts to offence
aganst the laws of that countrihe position is les clear under DTROP, although OSCO can apply
where the alleged predicate offence relates to drug trafficking.

Recommendation 2
117. The mentaklement requireth s.25 DTROP and OSC@ knowledge or reasonable grounds to
believe that the property in questiogpresented the proceeds of drug trafficking or oingiictable

offence in generatKnowledgéis a purely subjective threshold that requires proof that the defendant
actually knew that the property mesented the proceeds of crimghe threshold ofeasonable
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grounds to believigposits a test that is in partjebtive and in part subjectiv@he prosecution must
prove that there were circumstances that would indicate to a reasonable person tiogtetitye \was

illegally derived.The prosecution mushén prove that the defendant was acyualvare of those
circumstancesThis posits a relatively low threshold of criminal negligence.

118. The laws of Hong Kong do not discriminate between direct and indioeatircumstantial)
evidenceAccordingly, proofthat a defendant actually knewthat property represented the proceeds
of crime or ii) of circumstances that would indicate this to a reasonable pemorderive entirely
from objective factual circumstances.

Liability of legal persons

119. The ML offences apply to natural and legal personsinder s3 ICGO, @ersomis definedas
includingfiany public body and any bodyed Settionp3ealss on s ,
provides thathis definitionfis h a | | apply notwithstaaoudinaprovisibnat t he
creating or relating to an off enceAcoordinglyothe t he r
ML offences extend to legal persons as well as to natural persons.

120. Corporate liability falls to be determined accordingctonmonlaw principles enunciated in
Tesco Supermarkets Ltd v Nattrd$971] 2 All ER 12, where it was held thaffalure to exercise
due diligencecould be ascribed tacompany onlywhere the failure was that of a director or senior
manager in actual control ¢fie company's operations who couldientified with the controlling
mind and will of the company.

121. There have been no prosecutionsegfal personin Hong Kong for ML. Theavaluationteam

was advised thahis is becausan ML casesinvolving legal grsonsto date,the legal entity either

has not benefited from the ML activity (or was a victim of it) or wabell compaw of no real value.
Prosecutions to date have therefore focused upon individuals within the cowipamerpetratéhe

ML activity. There have been cases where, following prosecuticcomipary officers, restraining
ordershave beerimposedupon the assets of the companiel®eng Kong corporations convicted of
offences are commonly fingddministraive fines are not availableJhey mg also bewoundup by

the Court upon petition from the Financial Secretary on the ground that this is in the public interest
(s.179(1)(d)of theCompanies Ordinanc€ap.32).

122. Criminal prosecutiorfor ML does not precludparallelcivil or administratie action or vice

versa Regulators and prosecutors enjoy an independence of function that enables each to exercise
their powers independently whilst acknowledging the relevance of action taken by one upon the
exercise of discretion by the other.

Sanctiors

123. The maximum penalty for th&IL offences undeis25 OSCO and DTRQPFs l4year$
imprisonment and a fine ¢{KD 5 million (USD641000). After life imprisonment, terms of 2fears

and 14 years are the highest maximum senteagasgable under theCrimes Qdinance These
penalties therefore effectively place ML in a more serious category of indictable offences by
rendering it commensurate with crimes such as incest, explosives related offences and certain fraud
and forgery related offences.

Statistics™ and Effectiveness

124. Between 2003 and 200786 persons were prosecut@d Hong Kongfor ML offences, of
which 465 (over %) were convictedSubject to the caveat that a prosecution mounted in a given

15 Asrelated to R.32; see s.7.2 for the compliance rating for this Recommendation.
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year might not be concluded that year, the following tabjeplies a yeaby-year breakdown of ML
prosecutions over this period.

Table 4. Money laundering prosecutions and convictions, 2003-2007

PROSECUTIONS CONVICTIONS
YEAR PERSONS CASES PERSONS (07:55 =5
2003 103 (74) 68 (42)
2004 134 (90) 46 (35)
2005 123 (82) 82 (50)
2006 116 (97) 90 (60)
2007 310 (252) 179 (143)
ToTAL 786 (595) 465 (329)

125. To date, sentences have ranged from community service ord€dyéar®imprisonment. The
vast majority of cases result in a custodial sententésss tharfive year®imprisonmentBelow is
the breakdown of sentences between 2003 and 2007

Table 5. Money laundering sentences, 2003-2007

NoN-CusTopIAL”| BELOW 2 YEARS 2-5 YEARS OVER 5 YEARS |
2003 15 25 26 2
2004 12 28 6 0
2005 29 31 22 0
2006 25 43 19 3
2007 59 101 17 2
ToTAL 140 ' 228 ' 90 7

7 Includes suspended sentences

126. Hong Kong continues to prosecute a significant number of ML cases and to thereby secure a
signficant number of convictionsThe physical and mental thresholds of the ML offences do not
present undue olmtles to effective prosecutioDealingdis broadly definedThe mental elements

are notan impedimentNor is there any requirement that the property in questioralictoe the
proceeds of crimélhe vast majority of offences in Hong K@ are indictable andherefore, predicate
offences.Conduct amounting to the commission of predicate offenaesoccur in other countries.
Ancillary liability for ML also enables Police to successfully prosecute persons who transfer control
of their acounts for use by third party launderéstooges)

127. During the orsite visit, theevaluation teamvas provided with a mordetailedbreakdown of

those sentences betwetro andfive yearswhich shows that the majority of these sentences lie in a

band beweentwo andthreeyears.As far as discernible from various case examples supplied to the
evaluation team, the starting point in cases the
four to six years imprisonment, with significant reductiandbsequently and frequently made for

guilty pleasand other mitigating factor3he highest sentence for ML to date was imprisonmeh0 of

years for ML associated with drug trafficking from which the estimated proceeds of crime were

HKD 60million. The Dal acknowledgethat the sentencesfor money laundering offenceare
generally in Iine with t-thiosredo pfarsswedls.i n Hong Kong

128. The evaluation team was also inform&fda slight but discernible upward trend in severity of

sentenceThe Courto f Appeal 6s beachmaddedison ofHKSAR lh EHEN Chen Chu
CA 433/2006 p.645 are relevant in this context
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fi éhe seriousness and prevalence of money laundering offences are such that it may be
necessary for the courts to take a more rolvistv about them. In appropriate cases where the
aggravating factors are such as those identified above and the sums involved are large, more
robust sentences may well be called for than in some of the cases cited to us where relatively
modest terms of imigonment appear to have been imposed. In money laundering cases where
the underlying offences are drug trafficking, human smuggling and other seriousatosal

cri me, sentences of 10 yearsdé6 imprisonment
knowi ngly engages in themo

129. ML is, purely by prosecutorial election, routinely prosecuted in the District Court, iitaw

may not impose sentences in excessesfen years In one case example supplied to the evaluation
team involving a serious predite offence (theft from a major bank), two thpdrty launderers faced

trial in the District Court for channelling through a group of companies approximédt€ly 5.6

billion, of which less than 10% could be attributed fgitienate business transactioiizach received
extensive remuneration amounting to multiple millions of Hong Kong dollars and was sentenced to
6.5 year8imprisonment after full trialThis stands in contrast to a sentencéwef years, following a
starting point okightyears, that wasnposed upon a defendant who pleaded guilty in the High Court
to laundering approximateltKD 36 million (USD 4.6 million) for a 5% commission.

130. In the usual course, starting points in excessafears can be reasonably expected only where
proceedingsare brought in the High Court (Court of First Instance), which can pass sentences up to
14 years: the maxinm available Prosecution of more serious cases in the Court of First Instance,
rather than the District Court, would entail factual determinatiojuty, rather than judge alon&€he
evaluation team was advised by the Hong Kong Bar Association that conviction rates in the Court of
First Instance are comparable to those in the District Court, including in cases of financial crime.

131. Sentences fostooge offending, which is routinely prosecutad adeterrence, range from
community service orders to 12 morfihimprisonment.Such cases commonly involve low level
criminals who, for nominal remuneration, aid street crime syndicates engaged in adivtieas
telephone deceptions and lestmarking.

2.1.2 Recommendations and Comments

132. Hong Kong has a money laundering offence that largely meets the requsewmien
Recommendations 1 and Zhe offence is well prosecuted with satisfactory conviction rate
Sentenes, however, are generally lowhe Hong Kong Court of Appeal hascentlyestablished a
benchmarkof ten years imprisonment where the predicate offences are sdrioosler tomore
consistentlyachieve sentences that refléiee seriousness dfie crime, the sentencing range dhe
maximum available sentence of 14 yéansprisonmenti and to afford appropriate opportunity for
the continueddevelopment of guideline judgments that comprehend the maximum sentencing range
Hong Kong should moreoosistently prosecute more serious ML cases in the High Court.

133. Predicate offences cover a range of offences from each of tlymatesi categories of offences.
However, Hong Kong should consider rendering a greater range of environmental asmes
indictablei and therefore predicateoffences.

134. Although there have been no prosecutions of legal perswiminal liability is extended to

legal personsCorporations holding assets have also been subject to confiscation orders when their
officers hae keen convicted of offenceshe absence of any prosecutiondegfal persongor ML in

Hong Kong might attest to other factors bearing upon the exercise of prosecutorial discretion, Hong
Kong shouldconsider additional provisions for the imputation of criahiknowledge to legal entities.

As acknowledged by some other jurisdictions, the thresholds providedhatonlaw (as set i esco
Supermarketitd v. Nattres$1972] A.C. 153)are not conducive to prosecutions of corporations.
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2.1.3 Compliance with Remmmendations 1 & 2

Rating Summary of Factors Underlying Rating

R.1 LC 9 The predicate offences do not adequately cover one of the 20 designated categories
of offences, specifically; environmental crimes.

R.2 C 9 This Recommendation is fully observed.

22 Criminalisation of Terrorist Financing (SR1I)
2.2.1 Description and Analysis

135. TheUnited Nations (AntiTerrorism MeasuresPrdinanceCap. 575 UNATMO) was enacted

in 2002 3 thevehicle through which Hong Kong seeks to criminaleseorism anderrorist financing

(TF) in accordance witthe mandatory elements ohited Nations Security Council Resolution 1373

of 2001 (S/RES/1373(20018nd SRII, SRIIl and SRIV. The United Nations (AntiTerrorism
Measures) (Amendment) Ordinar@@04expandedJ N A T M Gc€opein order to implementreezes

of the nonfund property of terrorists and terrorist organisations as required under S/RES/1373(2001)
and SRIII; the International Convention for the Suppression of Terrorist Bombiragsl, the
Convention for the Supgssion of Unlawful Acts Against the Safety of Maritime Navigatiahits
relatedProtocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located
on the Continental ShelVith the application of th&JN International Conventiofor the Suppression

of the Financing of TerrorisiiTF Conventiohto Hong Kong in May 2006, Hong Kong has relied on
UNATMO and other existingordinances to give effect to the principal obligations undeit th
convention.

136. Not all UNATMO provisions are irforce. The only provision currently in forcerelevant to
criminalisation of TF is sS.TUNATMO, which criminalises the provision or collection of funds with
knowledge or intention that they be applied towardcthamission of a terrorist adther UNATMO
provisions of critical relevancéave not come int@ffect, notably s.8 which, iin force would
criminalisemakingfunds and financial services available to terrorists and terrorist associates.

137. Section 3 of thaJnited Nations Sanctions (Afghanistan) Regjoh (UNSAR) is the princigl

provision relevant to the freezing of funds or other assets of persons designated by the United Nations
Al-Qaida and Taliban Sanctions Committee (the 1267 Committee)admrdance with
S/RES/1267(1999However, thesection $ also of relevance in the context of TF in that it makes it

an offence for a person to fimake availabl e, dire
economic resources for the benefit of arelevantoppars or a r el e Ad@eldvantpershie r t a k i n
or Gelevant undertakir@gis a perso/undertakingdesignated by the Chief Executive in accordance

with s.10 UNSAR on the basis of a listing by the 1267 Committee.

Offence ofterrorist financing under UNATMO

138. Section7 UNATMO criminalises lhe provision or collectionf fundsbut does not proscribe the
financing of individual terroris or terrorist organisation$he scope of the sectioniimpactedby the
mens reaelement, which requires knowledgeintent that the funds b@used, in wholer in part,to
commit one or morgerrorist acs .0As there have not yet been anly prosecutions,tiremairs to be
seen whether the countsll interpret this as requiring pobthat the defendant envisaged a particular
terrorist act or acts or whethesrdemplation of any sort of terrorist scwill suffice.
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139. drerrorist acbis defined ins2 UNATMO asa Bu®r t hr eat i)afcompanied ono t
by an intention tccause or taise (further) action witla specified effecti) for a specified purpas
Bpecified effec@comprise:

fi ( i )causing serious violence against a person;

(ii) causing serious damage to property;

(i) endangering another personods | ife;
(iv)  creating a serious risk to the health or safety of the publisectenof the pblic;
(V) seriously interfering with or seriously disrupting an electronic system; or

(vi)  seriously interfering with or seriously disrupting an essential service, facility or system,
whether public or private 0

140. The &pecified purpose 6f these actiomcomprisecompeling the government or intimidang

the public or a section of the public orderto advance a political, religious or ideological cause.

Where the intended effects are specifeftectsunder (iv) to (vi) above, the definition expressly
excludes the wuse or threat of action in the <co
a c t i Thenavaluation team was advised that these exclusions were included for the purposes of
safeguarding the #Acivil contgxh af indugtrial pation tbpestdin, espe
prof essi oAlhdughgheydo mat apply to acts causing either serious violence against a

per son, serious damage to property or acts end
exceptions in thathey do extend to action/threat of action with the effect of creatisgriougisk to

the health or safety of the public or a section of the pubédpusly interfering with or seriously

disrupting an electronic systeor seriously interfering with or esiously disruptingan essential

service, facility or systenExt ending this O6civil protesto6 exclu
i ssues. It is not <clear where the |l ine is draw
actsintendedtooer ce t he Government in order to advance
141. Section 7 proscribes the provision or collectioffohdfFunds i s def ifundsd as A
menti oned i n $rdiraecdSchedule 1 Ists @ ringd ohfie@al instruments from cash

and gold bullion to securities, letters of creditd bills of lading.l t al so includes i
evidencing an interest in funds or financi al re

Although the definition isn inclusive on@nd would cover thprovision or collection o#ll types of

financial assetshte secti on does not extend to fAassets of
movabl e or i mmov ab TRGnvensonUnder sp7 uthe a@kkceod or provisiontofe

funds with the intention or knowledge that they be used to commit one or more terrorist acts
constitutes an offendse awbeaberuvabrFrynstod ubedo.

142. As noted previously with respect to the ML offences, a broacerahgncillary offencesxists
including with respecto the TF offence. Section 1596 the Crimes Ordinancerovides a general
offence of attempt, which attachesdoy offence which, if it were completed, would be triable in
Hong Kong (other than aidip abetting, counselling or procuring the commission of an offence).
Section 159A provides the offence of conspiraayailable forany offence triable in Hong Kong
Section 89 of theCriminal Procedure Ordinancerovides offences of aiding, abetting, cealing

and procuring the commission of offenca@$ws tle reach of s.7 exteado the types of conduct
enumerated in Article 2(5) of thE- Convention

143. As with the ML offence, the TF offence is subject to a stayudefenceUnder s.12(2)a
persondoe not commit the TF offence if he discl oses
the funds collected/provided is terrorist property, provided:

i ( athe disclosure is made before the person does that act and the person does that act with the
consat of an authorized officer; or

(b) the disclosure is made
(i) after the person does that act;
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(i)  on the person's initiative; and
(i) as soon as it is practicable for the persor

144. This defence parallels one of the ML statutory defengeswith the ML statutory defences,
legitimate policy considerations underpire tivailability of this defencadong Kong officials advise
that they are not aware of any attempts at such manipulation.

145. The range of specified effects listed in the definitoof o6t errori st actdé (fo
serious risk to the health or safety of the pub
enough to cover a range of factual settings that might be expected to be associated with offences
creata@ by the treaties listed in the Annex to ffié Conventionln this way, where the requirements

of s.7 UNATMO are otherwise mehat section comprehends the financing of these offences.

Offence of terrorist financing under UNSAR

146. As noted, s.3 UNSAR offs an alternative avenue for prosecuting TF where the entity
concerned is listed by the 1267 Committee and subsequently designated by Hongndeng.10
UNSAR.Section3ma kes it an offence for a person to fime
funds or other financial assets or economic resources for the benefit of a relevantqgeagelevant

under t Ze&ionBUNSAR implements the definition of funds froBFiIRES/1267(1999)fi f u n d s

and other financish s s et s or e ¢ d ara essuchdoeenetcaveiiassets of every kind,

whether tangible or intaftge, movable or immovabdeas stipulated in th&F Convention

Terrorist financing as a predicate offence fanoney laundering

147. Section 7 UNATMO establishes amdictable offencef terrorist financing which is therefore a

predicate offence foML underOSCQ Section3 UNATMO gives extraterritorial reachto the TF

offence in s.7 throughpplicationoft he &6 nat i o nTEh¢ TFtoffence appligssoi milaemdy per s
wi t hi n t haedtoraRKyPérRRautside the HKSAR who i§ a Hong Kongpermanent resident

or ii) a body incorporated or constitd under the law of the HKSAR:urther, s.2 UNATMO
provides that any reference in the pdeofpiemrittyi ofins hoa
include an action, persanr pr oper t y o uThedordbinedteffeet of th&s8 prdridions is

that Hong Kong permanent residents and registered entities can be prosecuted wherever financing
under s.7 occurs and wherever the actualided terrorist aciccurs or will occurln addition, non

residents can be prosecuted for TF if in Hong Kong.

148. As mentioned irSection2.1 of this report the laws of Hong Kong do not discriminate between
direct and indiretc(or circumstantial) evidemcAccordingly, knowledge or intention that funds are to

be applied toward the commission of one or more terrorist acts can be inferred from objective factual
circumstances.

Liability of legal persons

149. As with ML, the def i nieridstomturalfand fegakepersonsrbpvirtuen d e r
of s.3 of thdnterpretation and General Clauses Ordinance

Possibility of parallel criminal, civil or administrative proceedings
150. Criminal prosecution folfF does not preclude parallel civil or administratagtion, or vice
versa.As noted, egulators and prosecutors enjoy an independence of function that enables each to

exercise their powers independently whilst acknowledging the relevance of action taken by one upon
the exercise of discretion by the other.
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Sanctions

151. The maximum penalty under s.7isf4e ar s0 | mpr i s olThemeisino stauod a f i |
limit on the amount of fine.

Statistics'® and Effectiveness

152. Investigations to date have stemmed from disclosures from reporting entities (mostly from
financial institutions), requests from overseas law enforcement iageand domestic intelligence.
Disclosures made by financial institutions are generally based on transactions with particular
countriehibsofiname. a C u st aaregher/déstlynatediterrpriatreritiies n a me
or entities otherws listed as terrorist entitieRolice are yet to find evidence ®F in Hong Kong or

the channelling of funds via Hong Kong to terrorist entities.

153. The following table shows numbers of TF cagsegestigated between 2003 and 2006e
majority of these investigations derived fr@mame hiédisclosures fromfinancial institutionsNone
of these investigations led to persons in Hong Kong being identified as being engaged in TF activity.

Table 6. Number of terrorist financing investigations, 2003 i 2007

Number of TF 29

Investigations 76 35 16 20 176

154. From a prosecutorial/investigative perspective there is nothing inherentliemadic in the

framing of s.7.The lack of any evidence of F to date might simply attest the absence of an

domestic terrorist entitieglaving said thatHong Kongauthoritiesconcede that the sheer number of
transactions conducted through HotnodTF&epaosgilles f i nan
The mlice rightly note that there remains a need for ongoing vigilance.

2.2.2 Recommendations and Comments

155. Section 7 is limited to funds (albeit inclusively define8gction 7is supplemented bg.9,

which relates to weaponbloreover s.7 proscribes only provision or collection that is intended to
support the commission of terrorist acts; it does not extend to financing that is intended to support
terrorists/terrorist organisations more generally.

156. It is recommended that HongoKg review UNATMO with a view t@xpresslycriminalising

the provision ofall assetsand not simplyfunds.The evaluation team also recommends that the Hong

Kong authorities i) broaden the scope derrorist actto cover the intended coercion of an
intemational organisatioandi) pr escr i be more clearly the extent
certain classes of terrorist acts

157. UNATMO s.8, which is not yet in force, is intended to cover the existing gap relating to
financing of terrorists anéntities owned or controlled by terroris(sc al | ed o6t er.rori st
Enactment of this section would go a long way to redressing some of the coverage issues in Hong

K o n gIb kgidation. However, it is doubtful to what extent would covercollection of funds

There may also bpractical difficulties inprosecutions for financing of terrorist organisations as the
prosecution must prove that the terrorist organisation is owned or contaibiectly or indirectly by

16 Asrelated to R.32; see s.7.2 for the compliance rating for this Recommendation.
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a terrorist or terroristsSuchdifficulties are all the more acute given the inadmissibility in Hong Kong
of communications interception product and the existence of a rule against Hearsay

158. The evaluation team was advised thk@@ UNATMO is not yet in forcdbecauseHigh Court

rules aml an administrative code of practice (that will ultimately require approval by the Legislative
Council) are being promulgatetiINATMO was enacted in 2002 anceeelopment of the rules
commenced back in 200Fhese delays are inordindteparticularly giventhat such rules wilparty
mirror those already in place under OSCO and DTR®Rs strongly recommended that the
authorities prioritise work required give effect tcs.8 and other sections of UNATMO which are still
not in forceand examine the initiaoncerns with s.8 ned in the paragraph abave

2.2.3 Compliance with Special Recommendation Il

Rating Summary of Factors Underlying Rating

SR PC 1 The TF offence does not encompasspr ovi si on/ col |l ection of

9 The TF offence under UNATMO does not cover provision/collection for an individual
terrorist or terrorist organisation and the offence under UNSAR extends only to those
individuals and entities designated by the 1267 Committee.

 Terrorist acts as defined in UNATMO do not extend to intended coercion of an
international organisation.

T The 6civil protestd exemptions to cer
UNATMO are potentially of broad application.

2.3  Confiscation, freezing and seizing of proceeds of crime (R.3)
2.3.1 Description and Analysis
Confiscation under OSCODTROPand POBO

159. The principal confiscation provisions and the nature and scope of orders under each are:
OSCO0s.8: postconviction penalty representing the value of benefitspécified offencds

DTROP s.3: postonviction penalty representing the value of benefitgdofig trafficking
offence@

1 DTROP s.24D: civil forfeiture oficash border seizur@sn excess ofHKD 125 000 that
represent the proceeds of, or are connected to, drug trafficking.

i POBO s.12A: postconviction confiscation order representing the value of unexplained
pecuniary resources or property

160. Restitution of unlawfully obtained propertg also availableunder s.84 of theCriminal
Procedure Ordinancéupon conviction for an indtable offence) and s.30 of thé@eft Ordinancdin
respect of stolen goodsiRestitution ordes may also be made by a court in respect of corruptly
acceptechdvantages undsrl2 POBO

161. No provisions are in place for forfeiture of proceeds/instrumertsidf terrorist acts arF.

162. The OSCO supplies a fairly comprehensive criminal forfeiture regime where the amount
involved is in excess dflKD 100000 (USD12800) (s.8(4)). Hong Kong officials noted that this

" This will be easier in cases where the terrorist and terrorist associates are specified under s.4 and s.5

UNATMO (not yet in force).
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threshold was set because respondents aréedmtit reasonable legal and living expenses thatl
restraint of less thaHKD 100000is likely to result in dissipatn of the restrained amount orete
grounds Although aygrieved parties can commence civil proceedings to recover amounts under the
threshold the evaluation team is concerned that these policy assumptions are not universaily valid
as where, for example, an accused person has sufficient other (unrestrained) assetstigafiomd |

and living expensesin such circumstances, the maratgt threshold might well preclude an
appropriate exercise of prosecutorial discretion to undertake restraint and forfeiture action

163. Although termeddconfiscation orde® orders unders.8 OSCO are effectively pecuniary

penalty orders that attach the convicted person rather thém specific property déved from

criminal endeavourAs such, they are enfarable in the same way as fin€&TROP s.3 offers a

parallel, alternative avenue for restraint and forfeiture where the predicate offersce iégd r
traffi ckiAmgorders rhadenuadex8 OSCO ors.3DTROP relating to property can apply

to property fiwhether it is situated in Hong Kong

164. Confiscation underOSCO requires conviction of &specified offence ( ), Viz an
offence listed in Schedule 1 or 2 of the ordinaacéhe offences of conspiracy, incitement, attempt,
aiding/abetting/counselling/procuring commission of any of the offences listed in those schedules
(s.2) In December 2007the list of &pecified offence @vas expanded with the enactment of the
Organized and Serious Crimes Ordinance (Amendment of Schedule 2)206fer Thisorder adds

the offences on soliciting or accepting bribes undéi2¥ s5(2), s6(2) ands9(1) POBOto OSCO
Schedle 2. While the range of scheduled offences is broadjoes not extendo all predicate
offences for ML.Nor do the schedules extendtésrorism related offence§ection 13 of UNATMO
provides for civil forfeiture of property of &errorist or terrogt associafithat represents proceeds of
aderraist actdor that isintendedo be/was used in such an &ection 13s nothowever in force.

165. TheOSCOschedulesfooffences cover a range of crimes of violence, drug offences, dishonesty
offences, seual crimes, immigration and customs offences, intellectual property infringements,
offences of bribery, gambling offences, weapons and ammunition related offences (incleapans

of mass destructiomnd chemical weapons), money laundering and commanctames such as
murder, manslaughter, kidnapping and conspiracy to pervert the course of DFR®P s.3 offers

an alternative avenue for restraint and confiscation following convictiom doug trafficking offence.
Schedule 1o DTROPsets out a lisof qualifying drug trafficking offences.

166. Confiscationprocedures undes.8 OSCOands.3DTROP are identical. The sentencingcourt
mustproposethe sentence and then determine whethersgiecified offence/drug trafficking offence

has benefited theefendantby more thanHKD 100 000 (USD 12820). If so, then the court will

determine the amount to be recovered and will order the defendant &dthperghat amount or such

proportion as it thinks fitThe amount to be recoveredstipulated to be the amwuthat the court has
determined to be the v abBacton 296) of OICO ardl s.8(F) DTRORt 6 s [
define proceeds as constituting:

1 Any payment or other rewards received at any time in connection with the commission of an
offence/drug tréfcking.

Any property derived or realised, directly or indirectly fréme payments or other rewards.

Any pecuniary advantage obtained in connection with the commission of that offence/drug
trafficking.

167. The value of proceeds of the offence/drug traffigkie the aggregate value of these payments
or other rewards, derived property and pecuniary advantages.

168. The court may also enquire whethtbe defendant has benefited frong@nised crime/drug
trafficking. @Organized crimé yis defined under OSCO as a Schedule 1 offence that:
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fi ( a Js connected with the activities of a particular triad society;

(b) is related to the activities of 2 or more persons associated together solely or partly for the
purpose of committing 2 amore acts, each of which is a Schedule 1 offence and involves
substantial planning and organization; or

(c) is committed by 2 or more persons, involves substantial planning and organization and
involves

() loss of the life of any person, or a substdntsk of such a loss;
(i) serious bodily or psychological harm to any person, or a substantial risk of such harm; or
(i) serious |l oss of | iberty of any person. o0

169. rug traffickingd( )is definedns.2DTROP as fAdoing or being con
Hong Kong or elsewhere, any act constituting a drug trafficking offence or a corregpofidnce of

another countrylt includes dealing, whether in Hong Kong or elsewhere, with @operty that

wholly or partly represents any person's proceeds of drug trafficking.

170. A positive determination that a person has benefited fionganzed crimé or drug
traffickingd triggers a critical legal assumption that all property received bycénwicted person
within the precedingix years represents the benefit of organised crime/drug traffi¢kio@)(a)(ii)
OSCOand s.4(3DTROP. The value of all such property will therefore be considered as the amount
to be recovered unless the persom damonstrate that the assumption is not correct.

171. In making anyconfiscation orderthe court will fix a period of imprisonmerfto be served
consecutivly to any head sentence) defaultof payment.OSCO and DTROP prescribe identical
maximum terms ofmprisonment which vargccording to themount unpaid.

172. Confiscation orders are deemedb®an aspect of sentenciragnd are appealableas suchln
order to effect enforcement, tourt of First Instance mappoint ancempowera receiveto realise
anyrealisable property in such manner as the Court may dsgctOSCO ands.12DTROP) Both
prosecution and defence may apply to the court for variation of the order if circumstances change.

173. OSCO 3(7A) ands.3(1)DTROP provide that confiscation orderay be concluded where a
respondent has absconded or died and dspatial procedures for orders to be madehese
circumstances.

Restitutiontonfiscation under the Prevention of Bribery Ordinance

174. ThePrevention of Bribery Ordinand?OBO) has it®wn pecuniary penalty provisions that are
invoked to effect restitutiorOrders are enforced in the same mannex asil judgment of the court.
Under s.12(1and s.12(2)POBO, upon entering a conviction falt Partll offences (various offences

of bribey, including the offence of engaging @orrupt transactions with ageétshe court Ghalb
orderi as part of thépenaltypi that the amount of the advantage received (or a portion thereof) be
paid todany public body or any persdas the court mayibct.

175. Where the conviction i s q@eceniary fesoifgeo@rs @B sl toyno o
under s10(1)(b), in addition t@ny punishment theourt may imposgthe court dnaydalso order the

value of the unexplainegecuniary resources or praopeto be paid to thgovernment (s.12(3)) and

may confiscatéany pecuniary resourcesprr operty in the defendantds c
unexplainegecuniary resources _property (s.12AA).

176. Department of Justice officials advised the evatuateam that these provisions dot permit

the recovery oftlerivative proceedsi.e. property or pecuniary advantage derived from proceeds of
offences against POBE&Xcept in relation to unexplained property under s.10(1)(b)
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177. While not constituting &ill forfeiture per se, POBO does indirectly, andtlie very limited

setting of a s.10(1)(b) offenceeffect a reverse onus of prodaf the context of forfeiture.
Restitutionary orders automatically follow conviction under s.10(1)(b), which places anpmus

defendant to establisbatisfactory origiti n answer to a char gpecuoifiry A posse
resources omp r o p eRetuwidry. penalties, supported by asset forfeiture to the value of the

i u n e x ppeauniany eedources prr o p e r dlsp availabker e

Confiscaion of instrumentalities

178. Section 102 of th€riminal Procedure OrdinancéCPO) governs the disposal of property that

is or comes into the possessiorttid Hong Kong Police ohe Customs and Excise Servige. such,

it would cover instrumentalities that might, for example, be seized in the course of investigation.
Instrumentalities actually used in the commission of an offence are covered by s.102(1)(c), which
concerns property that AffamocffenddeOedars avalabld undens.l02h e c o r
are orders for delivery (restitution), sale, retention, destruction and forfe@aers for forféure

cannot be made in relath to immovable property or anyreiaft, motor vehicle or shipSuch

propery might, howeverpe subject to other orders and, theredither returned to the owner, sold

(with proceeds vested in tigevernment) or retained by the authorities.

179. Section103 extends the availability of these ordersitbended instrumentalities, namely to
fi a n ytrumemss materials or things which there is a reason to bedisy provided or prepared, or
being prepared with a view to the commission of

180. Aside from thee general powers,nstrumentalities used or intended to be used in the
commission of certain offences can be confiscated in the following circumstances:

1 Dangerous Drugs Ordinance.38: vesseld only i) where they exceed 250 gross tons
i)where they are carrying ien3 kifograms efsogiumvoe a mo u
camabis resin or half &ilogram of anything else) anid) where forfeiture is necessary to
secure payment of an unpaid financial penalty

i Dangerous Drugs Ordinance56: money and other property used in or in connection with a
drug offence, but not vessalger 250 tonnes, aircraft or trains.

T CrO s.78 and s. 106: f or ¢g.edocument (incladingeleetronice i t A i
documents), seal and die.

1 CrO s.10, s.54, s.55 and s.153: seditious publications, expkddstance and vessels used
asvice establishments.

1 Gambling OrdinanceCap. 148 s.26: money, gambling equipment and other property, not
being immovable property, used in connection with or derived from unlawful gambling or an
unlawful lottery.

181. No provisions are in place for forfeieirof proceeds/instrumentalities of terrorist actsTBr
Section 13 UNATMO, which would go some way towastgh forfeiture is one of the many key
provisions of this ordinance that remain inoperative.

Provisional measures

182. OSCO and DTROP permit appltaans for orders of provisional restraint of atngalisable
propertyd These applications may be made ex parte to a judge in chambers (s.16@q0)and
s.10(4)(b)DTROBP. Restraint orders prohibit any person from dealing with #@strained property.
Knowing contravention is an indictable offence punishable by a filK&f 500000 USD 64 000)

or to the value of the realisable property the subject of the restraint order concerned which has been
dealt with in contravention of that order, whichever & gineaterand imprisonment fdiive years.
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183. (Realisable properéy( ) is definedin both ordinances (8(1) OSCO and s.7(1)
DTROP)as property, whether acquired through legal or illegal means, that is held by the defendant or
held by a person to whom the defendant has directly or indirectly made a gift or subijeet to
effedive control of the defendarml. Ef f ect i ve control 0o extends well
and includes, for example, consideration of fgmdomestic or businesglationships between the
respondent and the holder of the property.

184. Unders.14(1) OSCO and s.9(DTROP, restraint may babtainedwhere criminal procabngs

have been instited, but not yet concluded, klong Kong against the defendant for a specified/drug
trafficking offence and theourt is satisfied that there is reasomathuse to believe that the defendant

has benefited from that specified/drug trafficking offenBestraint is also available where a
confiscation order has already been made but there is on foot an application for variation to the value
of that order(s.14(1) OSCO and s.9(IpTROP) Criminal proceedings are deemed to have been
instituted with either the issue of an arrest warrant, arrest and bailment, the charging of a person or the
laying of an indictmen(s.2(15) OSCO ang.2(11) DTROP.

185. An duthoried officerd ( ) may seize any restrained property in order to prevent its
removal from Hong Kongs.15(9)OSCOands.10(9)DTROP) A receiver may be appointed to take
possession of and manage restrained property pending the determination of an appécation
confiscation(s.170SCO and.12DTROP)

186. The court hasa discretion to allow legal and living expenses to be paid out of restrained
property This is an aspect of a general judicial discretion afforded udddgr 117, r.5 of the Rules

of the High Cout. Generally the burden is on the defendant to show that he has no other assets from
which to pay these expenségplication for variation or discharge of an order may be made by any
affected persofs.15(6)OSCO and.10(6)DTROP)

187. Where realisable pp®rty constitutes a beneficial interest in land, stock/securities/units within a
unit trust or trust property, restraint may be effected pursuant t@SO®or s.11DTROPby way of
&harging ordei® These orderbave the effect of, and are erdeable a, equitable chargeés with
restraint ordersknowing contravention is an indictable offence punishable by a fil#K&f 500000
(about USD 64 000) or to the value of the realisable property the subject of the charging order
concerned which has been deaith in contravention of that order, whichever is the greated
imprisonment foffive years.

188. ThePOBO also permits restraint of property that is in the possession of, or under the control of,
a Guspected perséror a third party holder (s.14CCortravention isonly a summary offence
punishable by a fine of up to eithdKD 50000 or the value of the property dealt with (whichever is
greater) an@neyear imprisonment.

Powers to identify and trace property

189. The following court orders are alable wnnder OSCO to facilitata) investgation into
organised crime di) identification and tracing of proceeds of organised crime/specified offences:

1 Witness orders (s.3yequiring persons to answer question, produce material or otherwise
furnish relevant iformation (including requirements to attend at a speciiieg and place
for this purpose)

Production orders (s.4)equiring persons to produce or grant access to material.

Search warrants (s,§)roviding authority to seargtrivate premises.

190. Witnessorders are available simply for investigations into the commissicmrganised crime
(s.3(4)). They are available wheig there are @asonable grounds for suspecting that a person has
material/information that is relevant to the investigation andithabt legally privileged ani) an
order would be in the public interest.
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191. Production orders are available also ingereds investigations (s.4(4M. this context, they are
available wherghere are e@asonable grounds for suspecting tha person h& benefited from an
organi®d crime or specified offenci), the material/information is relevaand not legally privileged
andiii) an order wuld be in the public intered®roductionorders may compel a personiYarant to

law enforcement dicers entry onto premises ang where the information is illegible, to produce the
information in visible and legible formihere application is brought by the Secretary for Justice,
production orders can extend to material that is located outside Hong K&({ig)(s.

192. Failure to comply with a witness order or production order constitutes simply a summary
offence that is punishable kaylevel six fine (currentlyHKD 100000) andoneyear imprisonment
(s.3(13) and s.4(13))Knowing provision of false information yssuant to a witness order is
punishable on indictment yreeyeas @mprisonmentand a fine ofHKD 500000 or by one year
imprisonment and a level six fine if tried summafi#y3(14))

193. The privilege against self incrimination and obligations of sgccannot be invoked to excuse
nonconpliance with witness orders and production ordeg$8(11) and s.4(12))n the case of
witness orders, however, information gained can be used in criminal gimgeeonly for the
purposes of) supporting charges ofgviding false informatioror ii) impeaching credibilityNo such
restrictions on use apply to information gained pursuant to production orders.

194. Search warrants are also available for both investigations into organised crimeoesedpr
investigationsThey are available where there are reasonable grounds to believe that a witness order
or production order has not been complied with or, in various circumstances, where the absence of a
warrant would prejudice the investigatiand.entry would otherwisedrefused andnmediate entry

is required).Obstruction of a search warrant carries a penalta dine of HKD 250000 (about

USD 32000) andtwo year® imprisonmentupon indictment orpn summary convictignio alevel

five fine (currentlyHKD 50 000)andimprisonment fossix months(s.5(6).

195. Production orders and search warrants can also be issued pursuant to s.20 and s.21 DTROP in
order to facilitate investigations into Adrug
trafficking proceedsDTROP production orders can remain valid for three mgrttinss imposing

ongoing obligations of disclosure..an ongoing obligation upon a financial institution to disclose

all transactions through a specified account).

196. Thereis no offence of failingo complywith a DTROP production ordefhe evaluation team
was advised that there have been no such cases -@bongliance but that breach of such an order
would probably be contempt of court withn aindefinite maximum sentencePresumably,
contraventio of an order by outright failure to make material available woaltstitute contempt of
court. Obstruction of a s.21 search warrant is punishable upon indictment by a fitkdDo250000
andtwo year®imprisonmentWhere a s.20 order or s.21 warrant basn issued, it is also an offence
to knowingly make a disclosure that is likely €prejudice the investigatidn(s.24). This is an
indictable offence punishable biyreeyear® i mpr i. sonment

197. General pwers of investigation are also available in prose@u/estigations €.g. search
warrants are also available under s.50(7) oftbkice Force Ordinance

198. In summarythe investigative powers underpinning the confiscation regime are comprehensive,
although the deterrent effect ofoame year imprisonment gnalty for failing to comply with witness

and production orders under OSCOsimmewhat limited particularly in the context of organised
crime related investigationand it would be desirable to strengthen it

Rights of bona fide third parties

199. Under G5CO and DTROP, third party interests are protected in three ways:
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9 Section 15(6) and s.16(7) OSCO and s.10(6) and s.11(7) DTROP enable any person affected
by a restraint or charging order to apply for a discharge or variation of that order.

1 Powers to reales&ealisable properfycan be conferred by the court only after any person
with an interest in the realisable property has been given an opportunity to be heard (s.17(8)
OSCO and s.12(8) DTROP).

1 Any left-over proceeds of realisation can be redistributeduch sums as the court thinks fit,
to persons who held an interest in the realised property (s.18(2) OSCO and s.13(2) DTROP).

200. Under POBO, assets under the control of the defendant but held by another person cannot be
confiscated without notice to thather person (s.12AA(3)).

Power to void actions

201. OSCO and DTROP provide offences fkemowingly dealingin any realisable property in
contravention of a restraint ordés.15(56) OSCOand s.D(16) DTROP but do not confer powers
enabling the avoidance afy legal agreements underpinning such dealings.

Additional ements

202. There is no legal provision specifically enabliting confiscation oproperty of organisations
that are found to bprimarily criminal in natureConfiscation orders in the contextldbng Kong do
not attach to property per se. Rather, theyirapersonanorders for payment of a sum equivalent to
the assessedalue of the proceeds of crimAny assets under th&ffective contrad of a convicted
person stand to be realisin satisfation of the orderlt is possible that this could extend to assets of
organisations that are primarily criminal in nature.

203. Scope for civil forfeiture exists under various pieces of legislation. This scope is greatly
limited in terms of the circumstaes, including predicate offences, that trigger forfeiture and the
property that may be forfeiEor exampleDTROPallows for forfeiture ofseized property(

). Seized propertyis defined in s.24A as property seized pursuant to border intercepiibsearch
powers contained in theangerous Drugs Ordinancan the basis that the property is suspected to be
Gspecified property( ). Bpecified properyis defined in thesame section property thatijs
either proceeds of, or has been/is intenelole, used iddrug traffickingdandii) listed in Schedule 4
of the ordinanceSchedule 4 lists simply money in excessH¥D 125000. Under s.24D, any such
money may be forfeited where a court is indeed satisfied (on the balance of probabilitiés) that
represents the proceeds of, or is sufficientihwraxted to, drug traffickingCivil restraint and
forfeiture under DTROP is therefore very limited.

Statistics'® and Effectiveness
204. The total asets underestraint or confiscated by Police and C&ED (athlean pursuant to

mutual legal assistance requests) since the enactment of DTROP in 1989 and OSCO in 1994 are
detailed in the table below.

18 Asrelated to R.32; see s.7.2 the compliance rating for this Recommendation.
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Table 7. Restraint and confiscation orders under DTROP and OSCO, 2004-2007

RESTRAINT ORDERS (MILLLIONS)

CONFISCATION ORDERS (MILLIONS)

No. oF No. oF
AMOUNT AMOUNT CONFISCATED |COLLECTED BY GOVERNMENT
ORDERS ORDERS
HKD 68. . .
2004 6 68.82 4 HKD 15.41 HKD 4.51
(USD 8.82) (USD 1.98) (USD 0.58)
HKD 163.28 HKD 20.24 HKD 20.44
2005 9 5
(USD 20.93) USD 2.59 USD 2.62)
2006 3 HKD 49.72 - HKD 6.38 HKD 25.10
(USD 6.37) (USD 0.82) (USD 3.22)
HKD 723.75 HKD 20.67 HKD 2.89
2007 11 5
(USD 92.78) (USD 2.65) (USD 0.37)
HKD 1 005.57 HKD 62.70 HKD 52.94
TOTAL 29 21
(USD 128.92) (USD 8.04) (USD 6.79)

205. The value of assets seized anddagd by Police and C&EBince the enactment of DTROP in
1989 using the civil forfeiture mechanisms for seizures at the baa@#B and s.24D DTRQRre
shown in the table below.

Table 8. Assets under seized or forfeited pursuant to s.24B, s.24C and s.24D DTROP, 1989-2007

PoLice C&ED ToTAL
(HKD MILLIONS) | (HKD MmiLLIONS) | (HKD MILLIONS)
. 0 0.83M 0.83 M
Property seized under s.24B and s.24C
(UsD 0) (USD 0.11) (UsD 0.11)
. 1.90 0 1.90
Property forfeited under s.24D
(USD 0.24) (USD 0) (USD 0.24)

206. Values ¢ assets restrained under s.1ROBO thenrealised pursuant to restitution orders or
civil settlements ardetailed belowThese peaked in 2006 due to one particularly large case.

Table 9. Assets restrained under s.14C of the Prevention of Bribery Ordinance, 2004-2007

2004 2005 2006 2007* ToTAL*
Assets 0 r e s t Guradér r HKD 197.19M HKD 6.1M HKD 355.51M HKD 28.63M | HKD 587.43M
s.14C (USD 25.38M) | (USD 0.78M) | (USD 45.60M) | (USD 3.64M) | (USD 75.4M)
Assets subject of HKD 5.3M HKD 140.6M HKD 145.9M)
restitution orders,_arlsmg 0 (USD 0.65M) (USD 18.0M) 0 (USD 18.65M)
from s.14C restraint
Assets restrained and HKD 140M (HKD 140M)
paid to the government 0 0 (USD 18.0M) 0 (USD 18M)
through civil settlement

207. The rumbers of restraint and confiscation/restitntorders madsince 2004are shown in the

table below.
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Table 10. Restraint and confiscation/restitution orders issued under DTROP, OSCO and POBO, 2004-2007

LEA 2004 2005 2006 2007*
PoLice AND C&ED
Restraint Orders 6 9 3 11
Confiscation Orders 4 5 7 5
ICAC
Restraint Orders 23 3 5 4
Restitution Orders 24 14 30 36

208. A number of factors have a beariag restraint and confiscatiofihese include the availability
of assets, the need to account for living and legal expenses and the availabiéistitafionary
remedies to victimsThe evaluation team was advised ttat last of these factors is of particular
relevance in Hong Kon@s Hong Kong authorities would not initiate restraint or confiscation
proceedings in respect of proceéparticularlyproceeds of commercial crimeshere thevictims are
contemplatingivil avenues of recovery.

209. Not withstanding these allowancethe numbers of restraint and confiscation applications
sought and granted each yesmder DTROP and OSCére low.This is of some significace.The
evaluation team was advised that Hong Kong increasingly plays host to transnational criminals whose
enterprises are conducted -sfforei and that the jurisdiction is thereby increasingly becoming a
destinationfor proceeds of crimeMore aggressive restraint action trasulted inten new restraint
applicationsbeing filed in the period from January to November 200he evaluation team was
advised that, as at November, soP@to 30 files both of asset recovery and other criminaliegk
remained on footThe Asset Recovery Sectiaecently be@me a dedicated unjroviding legal
servicesrelated toasset recoveryin addition, an internalcase trackingsystem capable of tracing
cases beyond interlocutory phases and through teatrthbppellate phasbas been implementelth

terms of restraint proceedings instituted pursuant to legal assistance requests from other jurisdictions,
the evaluation team was advised that, at the time of #Hs#®nisit, 15 such cases were on foot.

2.3.2 Recommendations and Comments

210. The availability of res@int and forfeiture under OSCO is however limited bg threshold of
HKD 100000. While the confiscationprovisionsunder OSCO are available for a broad range of
06speci f istthk sad dspeeified afencedoesnot extendo all predicate offences for MLn
addition, neither s.102 nor s.1@3P 0O affords powers enabling the confiscation of instrumentalities
that do not come into the physical possessioa oburt, theHong Kong Plice or tke Customs and
ExciseDepartmentlt is recommended that these limitations to the confiscation systenotiiede

211. The evaluation tearurtherrecommends that s.13 UNATMO be brought into effect as soon as
possible. This will provide for forfeiture ofrpceeds/instrumentalities of terrorist actsTét. The
enhanced focus on confiscatitmat began in 2008hould continueso asto increase the numbers of
restraint and confiscation applications sought and granted and to ensure that Horagiarigters
aneffective regime for confiscation of the proceeds of ML and TF.
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2.3.3 Compliance with Recommendation 3

Rating Summary of Factors Underlying Rating
R.3 PC I OSCO restraint and forfeiture is limited to cases where benefits exceed HKD 100 000.
9 Confiscation powers under OSCO are not available for all predicate offences.
9 No mechanisms exist for confiscation of the proceeds of TF.
9 Powers to confiscate instrumentalities do not extend to property that does not come

into the possession of a court or police or customs agencies.

9 Effectiveness: Given the risk of money being laundered in Hong Kong (including the
proceeds of foreign predicate offences), the number of restraint and confiscation
applications made each year are low.

24 Freezing of funds used fotterrorist financing (SR11I)
2.4.1 Description and Analysis

212. Section 3 of théJnited Nations Sanctions (Afghanistan) RegulafdNSAR) is the princigl
provision relevant to the freezing of funds or other assets of persons designated by the United Nation
Al-Qaida and Taliban Sanctions Committee (the 1267 Committee)admrdance with
S/RES/1267(1999)Sect i on 3 makes it an offence for a
indirectly, any funds or other financial assets or economic resources forriaét lwé a relevant

pero n or a r el evA rrélevant persoin or ddtevant guadertakirfyis a person/
undertakingdesignated by the Chief Executive in accordawid s.10 UNSAR on the basis of a
listing by the 1267 Committee.

213. Section 6 UNATMO is also of potential application to S/RESBIP1I999) and
S/RES/1373(2001However, s.6 is not yet in force.

S/IRES/1267(1999)

214. Paragraph 4(b) of S/RER67(1999) requires States ip freeze assets (funds and other
financial resources) dhe Taliban oany entity owned or controlled by the Talikemdii) ensure that
neither these nor other assets are made availablbddnenefit of these entitie¥he obligation is
intended to both deny access to existing assetsd effect a freeze) and deprigecess to new ones
(i.e.to prevent additional financingésourcing)Paragraph 2(a) of S/IRES/1390(2002) reiterates these
separate limbs of the obligatiols/RES/1373(2001) separates these aspects into completely separate
paragraphs (1(c) and 1(d)).

215. UNSAR expresslyaddresses the second of these limlitsdoes noteffect a freezeper se
Section 3 of UNSAR prohibits a person, without the written permission of the Chief Exedudive
O6making avail abl eb, 6di r ect Icil assats oi eaathamic eesourteyg 0 ,
60f or t he UdamanBinfLaden oo dny) member or associate of the hatibaAl-Quaida as
designated by the Chief Executidecould be argued thath e not i on of &édmaki ng

a |

a

enough to cover, for exarhpe , di spositions of property O6owned?©d

control (in thepossession) of a third part@n this basisS/RES/1267(1999%ould prohibit a bank
from releasing funds from an account operated by a designated ®vitieye the aset is already
under thalirectcontrol (in the possessionf the designateakntity, s.3is of practical relevance in that

it limits tthemgsdome ao fl habdxanple, thirdtpdrtes neghttbe grecluded
from entering into sale opurchase arrangements with the entity as, by doing so, they might be
O6making availabled (in the exchange) 6 fThhen d s

purchase of services by a designated entity may not however fall within such an atierpret
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216. Less <clear is whether the concept of Omaking

change on the accessibility to the designatgdyeof the asset in questiofhis might occur where

one form of third party possession is simply chahge another form of third party possessigm.

example of such a transaction would be where funds are simply transferred by a financial institution
from one account of a designated entity to anotiMwmtwithstanding the fact that, in such
circumstanceshte f unds are not released 6directlyd to

would view them as havi ng obeeoteffectingritbedransféuclaanl abl e 6

interpretation would be not only sensitive to modern commercidtiesabut also supported by the

fact that s.3 covers dispositions that o6indirect

217. The wording of s.3UNSAR follows that used in the financial sanction provision in
S/RES1333(2000) (an@®/RES1390(2002))Section 3 requires prbthat the defendant has a level of

1

knowledge thatth¢ unds or ot her financi al assets or ecor

designated entityBoth S/RES/1267(1999) and S/RES/1373(2001) are framed in terms that proscribe
dispositions thatbendit terrorist entities.

218. Section 3 does not cover assets per se but cdumds and other financial assets or economic
resource8 The definition offundis identical to that under UNATMQ.e. an inclusive definition

that covers a range of finaatiinstruments from cash and gold bullion to securities, letters of credit
and bills of lading, as well aglocuments evidencing an interest in funds or financial resources, and
any other instrument of export financingThis scope accords witls/RES/1267(1999) and
S/RES/1373(2001).

S/RES/1373(2001)

219. The most significant deficit of Hsdhatgt dde€® n g 6 s
not implement he freezingobligations imposed by S/RES/1373(200R)though s.6 UNATMO is
intended to fill this gp, it isnot in force

Freezing mechanisms of other jurisdictions

220. For the same reasons, Hong Kong has no mechanism to give effect to freezing actions of other
jurisdictions.Sections 5and6 UNATMO have been enacted to fill this gap but neither areently in

force™.

Jointly held propertyand derivative property

221. Since s.5 and s.6 UNATMO are not currently in foideng Kongcurrentlyhas no freezing
mechanism In the context of 1267 Committee listees3 UNSAR does not specifghe types of

Afuonds other financi al a s s iedpglies dorlt applesso longiascther e sour
funds or other financial assets or economic resowaede showntb e o6 f or t theeentiye ne f i t

There arghusno provisions dealing with funds or ass wholly or jointly owned or cordlled by
designated entitie§imilarly, there are no provisions which deal with funds or other assets derived or
generated from funds or other assets under the control of designated entities.

9 Once in force, s.6 would confer the Secretary for Security administrative power to freeze suspected

terrorist property for a period of up to two years, during which government authorities may apply darthe ¢

for an order to forfeit the property. This administrative freezing mechanism will enable the Secretary to take
freezing action upon receiving intelligence of suspected terrorist property in Hong Kong. Section 5 would
provide an additional mechanism erkby the Chief Executive can apply to the court for a
person/entity/property other than one designated by a Security Council or UN Convention committee to be
specified as terrorist/terrorist associate/terrorist property. Specification under s.5 is retegujsite for
exercising the freezing powers under s.6 but creates a statutory presumption in subsequent legal proceedings.
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Communicationwith and guidance forthe financial sector

222. The power to designate persons under UNSAR has been delegated by the Chief Executive to
the Secretary for Comerce and Economic Developmenthe Commerce and Economic
DevelopmenBureau (CEDB)is thereby responsible for ekseeing the implementation ONSCRs

in Hong Kong The CEDB monitorsthe 1267 Committee consolidated list and-ocdinates
designation and gazettal without notice to the designated persons/entitiisation to the financial

sector occurs viacirculars issued bythe regulatoy authoritie$® i.e. the Hong Kong Monetary
Authority (HKMA), the Securities and Futures Commission (SF&)d the Office of the
Commissioer of Insurance (OCI).In addition, theJFIU advisesremittance agents and money
changersof amendments to the list oflesignated persons/entitieBhese amendments are also
highlighted on the JFIU website.

223. Industry feedback to thevaluation teandisclosed no pitdems with these arrangemert&any
financial institutions also have eess to thil party database3.here also appeared to be a clear
understanding within the financial sector of the ramifications @famehita in such situations, the
financial institution will make a disclosure of the property to the JBlith disclosures are maatdd
under s.12, which requires the reporting of any knowledge or suspicions thattyropy be terrorist
property.Pending investigation, JFIU will likely request the financial instituthom to deal with the
property.This would occur via the use oféao-consenbletter. Although dho-consenbletters have no
statutory basis, thevaluation teanwas advised that they trigger financial institution powers under
customer contracts to suspend services for law enforcement related purposes.

224. As s.3 UNSAR doe not effect a freeze, no guidance has been provided to financial institutions
and others which may be holding targeted fundstioer asset<urrently, the circulars issued by the
three regulatory authorities advise institutions to notify the JFIU oftamgactions or relationships
with designated persons or entitiekang Kong officials advised the evaluation team that guidance in
relation to freezing obligations will be provided bsgulators and relevant authorities after s.6 of
UNATMO comes into foce.

De-listing, unfreezing access to frozen funds and challenges to freezing orders

225. Hong Kong authorities have advised thamehitddisclosures under s.12 often generate false
positives and that, in such circumstances,&teconsend letter will beretracted, thereby enabling
coninued service to the customé&¥henan entity is delisted by the 1267 Committea revised list

will be published pursuant tol® UNSAR™. In theory, jidicial reviewis also available to a person
wrongfully designated byhe Chief Executive pursuant to UNSARhere is not however a
mechanism for persons to challenge actions taken by institutions implementing freezing obligations,
other than commencing civil action against the institution

226. Section 3 ofUNSAR provides thathie Chief Executive may provide permission in writing to
persons allowing thento make funds availabléo Usama bin Laden, a member of-@kida, a
member of the Taliban or an individual associated with these entities, in accordance with United
Nations Secuty Council Resolution 1390Section 7providesthat permission must be granted in

20

http://www.info.gov.hk/hkma/eng/guide/index.htm
http://www.sfc.hk/sfcRequlatoryHandbook/EN/sfcRegulatory
HandbookTBServlet?DEPT=ISD&TYPE=CIRCULAR&SHOWCT=1
http://www.oci.gov.hk/framework/index04.html

2L such a mechanism will be available with respect to freezes effected under s.6 UNATMO, once that
provision comes into force. Section 17(4) UNATMO will, when it comes into force, @lperson affected by
a freezing notice to apply for revocation or variation of the notice.
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accordance with a resolution of thenitéd NationsSecurity Council.The Chief Executive is yet to
entertain an application fdpermissiod~.

Freezing,seizing andconfiscation in other circumstances

227. Section13 UNATMO will provide for forfeiture of proceeds/instrumentalities of terrorist acts
or TF, but is not yet in force

Protection of bona fide third parties

228. As UNSAR is designed to implementhe freezing of fundsor other assets of persons
designated byhe 1267 Committee iaccordance with S/RES/1267(199R)contains no mechanism
for challenges to designations or consequent freezing &ctindicial reviewis howeveravailable to

a person wrongfully designatég the Chief Executive pursuant to UNSAR

Monitoring compliance

229. UNATMO contains a number of provisions to ensure due compliance with obligations imposed
under the law, subject to criminal penalty in case of defautders12 UNATMO, where a person
knows or suspects that any property is terrorist property, he is required to disclose the relevant
information to an authorised officer. A person who fails to do so commits an offence and the
maximum penalty upon convictionsgvenyeas i mp r i s can umkmited fin@.i t h

Additional elements

230. The Hong Kong government maintains tose contact with consulateand exchanges
information with internationalcounterpartsto ensure freezing of terroridunds and assets in
accordance with UN resolutionsThe Polce also engage overseas counterparts, exchanging
informationon terrorist activities and TH.o date, the Police have not received any intelligence to
indicate local TF activities in Hong Kong.

Statistics’* and Effectiveness

231. To date,no terrorist propertyas beerirozenunder UNSAR Hong Konghasnot deteced any
connectios locally with terroriss, terrorist groups or acts of terrorishlong Kong has no known
domestic terrorist groups and there is no known terrorisasinfrcture or support base in Hokigng.
Still there appears to be a focus within the Policewtivation of intelligence and active engagement
in TF investigatiors.

2.4.2 Recommendations and Comments

232. Without implementing a freezing regime per s& s.3 UNSARHong Kong haslargely
implemented the obligations under S/RES/1267(1980Yestricting the availability ofunds and
other financial resource® relevant entitiesin order to fully implement S/IRES/1267(1999), the
evaluation team recommends that Hong Kong implement an expmassion to freeze assets (funds
and other economic resources) of relevant entities.

22 The Secretary for Security will also be afforded broad discretion to grant a licence to deal with property

frozen under s.6 UNATMO, when that provision comes ioperation. Access will be able to be granted to
enable payment of reasonable living and legal expenses and to meet obligations ur@emplinement
Ordinance(s.15(1)(b) UNATMO).

Z Cf 5.17(4) UNATMO (supra). Section 18 UNATMO will also afford avenuescfimpensation via the
courts in cases of wrongful restraint or freezing action.

% As related to R.32; see s.7.2 for the compliance rating for this Recommendation.
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233. Hong Kong has not implemented tffi@ezing obligatiors imposed by S/RES/1373(2001).
Section 6 UNATMO is intended to implement S/RES/1373(2001) but this provismm y&t in force.
Although, s.3 UNSAR might cover all those entities the Government currently cares to list, reliance
upon that provision would not constitute full compliance were there to be a change in circumstance.
Nor does it enable Hong Kong to givdfeet to freezing etions of other jurisdictionsThe
Government has recognised this via the enactment ®@fUNATMO. The evaluation team
recommends that this and other relevant provisions of UNATMO designed to implement
S/RES/1373(2001) (such as s.5)dpemptly brought into effect

2.4.3 Compliance with Special Recommendation IlI

Rating Summary of Factors Underlying Rating

SRl PC 9 Obligations under S/RES/1267(1999) with respect to assets under the direct control of
designated entities have not been implemented.

9 The freezing requirements of S/IRES/1373(2001) have not been implemented.

I Hong Kong does not have a system for examining and giving effect to actions initiated
under freezing mechanisms of other jurisdictions.

9 There are no provisions concerning jointly held property or property derived from
funds or assets owned or controlled by designated entities.

9 Guidance is not provided to institutions and other natural or legal persons concerning
obligations under freezing mechanisms.

9 There are no mechanisms enabling challenges to freezing actions or enabling access
to frozen funds or assets.

1 There are no provisions with respect to confiscation of funds or other assets of
designated entities.

Authorities

2.5 The Financial Intelligence Unit and its functons (R.26)

2.5.1 Description and Analysis

Independent national centre for receiving, analysing and disseminating STRs

234. Hong Kong has established the Joint Financial Intelligence Unit (JFIU)sasentre for
receiving, analysing and disseminating infotima concerning suspectédL or TF. The JFIUis
staffedprimarily by Police but also byCustoms & Excise Departmen€&ED) officers andis the
sole unit in Hong Kong which receivesispicious transaction reportSTRS direct fromreporting
bodies and psons.lt was established following the introduction of DTROP in 198% JFIU is a
law enforcement FIU and habefull range ofinvestigative powergranted to the Hong Kong Police
and the C&ED.

235. Undersectiors 25A OSCO and DTROP argdl2 UNATMO, thereis alegal obligation orany
personin Hong Kong to submit STRs to @éauthorised officey ( ):

(@) Any police officer

(b)  Any member of th€&ED.

(c) Any other person authegd in writing by the Secretary for Justice

(d) A member of the Immigration Service (UNATMO only)

(e) An officer of the Independent Commssion Against CorugicAC) (UNATMO only).
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236. In practice, the Secretary for Justice, Hong Kong Pole®ED, ICAC and Immigration
Servicehave agreed that all such reports should be submitted to the ARierson must disclose
such knowledge or suspicion, together with any mattevtdnh this knowledge or suspicion is based
to an authorised officer as soon as it is reasonably practicable to do so, failing which he emmmits
offencewhich carries a maximum penalty thireemonth$imprisonment and a fine ¢iKD 50000
(USD 6 410). No other forms of reportinge(g.large cash transactionswire transfers) are required.

237. In addition to its core functions, the JFIU has a mandate to reg&téttance agents and
money changersfx;AMCs). This mandate is presently being reviewed bygitxeernmento determine
which government agencwill assume the responsibilitfor registration and also supervision of
RAMCS™.

238. The organisation chart of the JFIU can be foundmmex 5to this reportThe JFIU is under
the command of uperintenderf Policeand comprises:

1 A 12 persorieam responsible fohé administration othe Suspicious Transaction Report and
Management SystenSTREAMS), including vetting and data refinemefihis team includes
oneC&ED Inspectorand a Police Inspectarho manag distinct parts of the work flow.

1 Three intelligence development teaofsfour persons eactwvho analyseSTRs and produce
intelligence product for disseminatiom other investigative units

1 A support teanof three personsesponsible fordomestic and inteational requests for
intelligence and informatiomolicy mattersmaintaining the RAMC registeand training.

Analysis of STRs

239. The JFIU receives apprimately 14000 STRs per yeaPrior to 2006, reports were primarily
received in hard copy and thenas limited technology tosaist in the analysis proceds. 2006,
funding was secured artdle STREAMS system was creat&TREAMS was designed to providce
secure encrypted system for the electronic receipt of ST&sctronic analytical tool$or initial
analysis of the STRs; and, a database for storage of information and intelligence containdd i
developed from the STRSince 2006all 58168 STRs received prior to its implementation have
been entered into STREAMS. As at ¥lctober 2007, the datsase contam 113789 STRs.
Approximately 7675% of the STRsreceived by the JFIU arsubmittedthrough the STREAMS
system, the remainder arepirt into STREAMS upon receipfThe JFIU anticipates that this
percentage will increase over the next few yeara eesult of outreach efforts.

240. The JFIU utili®s a thredieredapproach t&STR analysis The first tiercommencesipon the
receipt ofan STR STREAMS automaticallyallocates arating to eachSTR in accordance with
parameters preset by the STR Reviewnittee (chaired byhe Superintendent in charge of the
Hong Kong Police Financial Investigations Division, who is the head of thg Fhése parameters
for ratinginclude: key words; persons of interest to the FIU; names on the UN terrorist list; tsubjec
of investigation by the JFIU or Hong Kong Police; and, mattbdaw enforcement databasd$e
initial rating dictates how the analytical process wilbgeed from that point forwar@&TRswhich
receivea rating of 50 or more (out of a possible 10@) designatedHigh Riskg and the remaining
are designatedd_ow Riskd Low risk STRs are generally not further arsglg but remain in the
database and could surface in subsequent investigafifrese an STR isated adow risk, the JFIU
contacs the reprting entityto advise them of this determinatioim order to have accurate scoring,
the STR Review Committee periodically revietheratingparameters.

241. Second tieranalysis commences when @fRis ratedas high riskThese STRs are assigned to
an andyst and a more focused approach is taken to determine whether the STR ishighfaistk.

% In April 2008 (outside of the period of time considered in this report) a senior-agelticy committee

agreed that the C&ED will in the near future assume the role of regulator for the RAMC sector.
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The information in the STR and any related STRs are subjected to rigorous scrutiny and research,
including examination obpen source andtherdatabases at the lWlFdisposal (outlined belownder

Access to Information)f the high risk rating is confirmedhe results of the analysis are forwarded

theFl U6s Chief Il.nspector (the CIP)

242. The reporting enty may be contacted at this point and advised that ti &5 been rated as
high risk. Additionally, the JFIU maynform the reporting entity that consents to the transaction.
This consent ensures the protection of the reporting entity from any liability for conducting the
transaction.Conversely, the JFIU ay advise the reporting entity thatdoesnot consent to the

transaction If the reporting entity were to conduct the transaction in questionaften o consent 0

advice is receiveddealing with the propertgould amount to money launderin@nce the diclosing

party considers that dealing with the property would be a criminal offence, he or she cannot be
compelled to conduct an illegal act azehnot be held liable in any wéyr refusing to deal with the
subject of the STRWVh er e 6 no c¢ o provided to@& repodingiertityhe issse of conseig

kept under active reviewShould circumstances change, consent would be immediately issued.
Ultimately, an investigation involving no consent will result in either an application for a restraint
orde or subsequent granting of consent.

243. In practice, aSTRsmustbe reported to the JFIU as soon as practicaiiemajority of reports

are postransactormnd a 6éno consento6 advi ce wa ilnladtitomot st o]
the majority ofSTRsrelate to account activity rather themspecific transactio , and 6éno con.

orders in these cases would relate to activity on an account rather than to a single transaction

244. Third tier analysis occurs where the Chief Inspector constermater should be pursuedt
that point furtheranalysisis conductedo support the disseminatiolm practice the Chief Inspector
makes arecommendation for ds&mination to the head of the FIU and tieal decisionon
disseminationis made by the headf the FIU, which isin accordance with Hong Kong Police
requirements that onkgxecutive level officer may make such decis®n

245. In addition, the JFIU analystalso conduct strategic analysiEhere isincreasing appetite for
sectorspecific typologiesind indicators from all reporting sectors, regulators and associations and the
JFIU strives to fulfil this appetite where possible.

246. Overall, the analytical process used bg #rIU is effective and timelyt also provides for the
JFIU to seek additiom@nformation from reporting mtities should it be require@here is presently no
backlog in processing STRBoweverthe current staffing level of the JFIU may not be sufficient to
accommodate any increase in workload

Guidance for reporting entities

247. TheJF1 U provides gui del i @/ dawsmm its kvebsit§’. TResen g 6 s
guidelines set out basic information on the identification of suspicious transactions, the required
format for the filing of STRs and content of an STR duiv an STR can be mado JFIU.A
reporting templatés also available on theebsite.The JFIU accepts reports by mail, email, fax, or
telephone in urgent cas&3n 19 November 2008he JFIU launched a webased electronic reporting
system, STREAMSwhich allows registeredeporting institutbns to make electronic reporfghe
system provides for more effective receipt and analysis of reports, automated acknowledgment, and
electronic feedbackBy 30 June 2007all major financial institutiongn Hong Kong hd subscribed to
STREAMS. Upon subscribing to the STREAMS systesubscribers are providédceto-face system
training and an electnic version of the user manudlhereafter any querieoon use of STREAMS

may be addressed tioe JFIU by telephone or email

26

www.jfiu.gov.hk
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248. The JFIU, joirtly with the Se c ur i t y NaRatics Dwisianh D), regularly organise
training seminars on ML and TF foeporting entitiesSuspicious transaction reportimgthe core

topic of these seminars. Participants are kept abreast of any new practipescaddres concerning
sugicious transaction reporting.he ND and the JFIU have also produced AML Training Kit
(comprisingan interactive sellearning CDROM and abooMlet) for RAMCs, money lenders, estate
agents, precious stones deslemd preciousnetals dealersOne section of thekit deals with
suspicious transaction reportingeans of reportingnd information required i8TRs Copies of the
training kits have been distributed ttoe financial sectar RAMCs and DNFBPs through retpiors

and trale associationgdotline numbers havalsobeen provided toeportingentities, regulators and
associationsallowing for immediate contact with the JFlWhenever questions rise with respect to
reporting or othematters Throughout interviews during thansite visit it was evident that the JFIU

is well known and respected by all reporting sectors, regulators and associations in Hong Kong and
that its participation in outreach, training and provision of information sessions appeared to be
ubiquitous, partularly in light of the size of the JFIU.

249. In consultation with the JFIU and NIha HKMA, SFC, OCI, Hong Kong Institute of Certified
Public Accountants, Estate Agents Authorignd e Hong Kong Law Society have also issued
guidelines onSTR reportingto sectorsunder their respective purviewé. number of individual
reporting entities also advised that thHegve developed entity or industry association guidelines in
consultation with the JFIUlnasmuch as the extent of outreach has been extensivanlzenwof
entities and regulators indicated a desire for additional information in relation to industry specific
indicators and typologies fssisthem in repaing and for educational or training initiatives.

Access to information

250. TheJFIU experiencesadifficulties in obtaining informatiofrom other government agencies.

It has directaccess to Police an@&ED datdases. All STRs received are automatically screened
against Police andC&ED intelligence and criminal records databases via the STREAMS.
Additionally, the JFIU has direct access to the databasamtainedby the Transport Department
(vehicle and driver licensing); Companies Regishimi{ed liability corporation records); and, Inland
Revenue Departmerdd]le proprietorshig, partnership raards, lists of charitable institutions).

251. The JFIU can request checks of the databases maintained by the following
agencies/departmentsis not necessary to getaurtorder for informatiorfrom:
1 ICAC (intelligence sharing on ML activity)

1 Immigration Department (registration of persons/Hong Kong identity cards and travel
documents; marriage, births and deaths register; travel movement records)

SFC(Registered dealers and brokers)
OCI (Insurers and insurance brokgrs

The Insurance AgesRegistratim Board (registered appointed insurance agents)

= 4 -4 -2

The Hong Kong Confederation of Insurance Brokers and Professional Insurance Brokers
Association (authosed insurance brokers)

HKMA (Financialinstitution registration)

Housing Authority (Public tenancyfiormation).

252. Where there is regular liaison with an organisation such as ICAC, SFC or the HK&té are
established liaison points and pyosls for information requestall other information requestuse
established protocols between the Police anddlesant government department
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253. As law enforcement officers, JFIU personnel may obtain information retained by private
entities by means of production orders and search waissoed by theours.

Obtaining information from reporting entities

254. Sedions 25A DTROP and OSCO arsdl2 UNATMO require that when making a report, a
knowl edge
b a s e a STReontaims insufficent datathesIF W comatsf i

person

shall

or suspicion is
the reporting party directly to obtain any further information necessary to assess the suspicion

surrounding the report. Where nesary the reporting entity may théfe an additional reportin
addition, theJFIU may use itgolice powerdo request information from reporting entities that have
not submitted a report on a particular person or entitgssenceghey may query the reporting entity
for information in relation to any person of interest or other type of infoomagquired.

Dissemination

255. Sections 25A(9) DTROP and OSCO amif2(6) UNATMO allow anéauthorised officed(i.e.
members of JFIU) to disseminate reportshePolice, C&ED, ICAC, ImmigrationDepartmentthe
Department of Justice or an appropriate ozassauthority to combat crim&ections25A(10)
DTROP and OSCO ar&l12(7) UNATMO preserve any other right to disclose information that may

fdiscl

os e

existin addition tothe above provisions.

256. Risk-rating cecisions in relation to risk ratisgwhich caseshouldbe pursued, and which cases
should balisseminated areffectivelymade by the JFIU Chief Inspector (in etfdoe deputy head of
the JFIU).The Chief Inspector makes dissemination recommendatimthe head of the JFIblong

t hat

or

suspici

cer o.

Kong Police procedures regeithat final decisions on dissemination be made by an executive level

officer, in this case by the Supeendent in charge of the JFIUThe Chi e f
recommendation is in most caseseqted by the head of the JFNariationsto theproposedcouise
of actiononly occur in circumstances where the head of the JWirtue of his position and ranis
in possession of additional information in relation to the subjects of the disclosure.

257. The average time frame from receipt of an STR, analysi®esatual disclosure is less than 7
days for norurgent casesUrgent cases are referred within 24 hoansl oftenwithin a few hours.
There is no thresholtb be met prior to making a disclosues this is alynamicdecision made oa
caseby-case basisThe majority of disclosures made datehave beerconsidered important due to:
links to other STR informatigranalysis strongly indicatg ML activity by the subject(s) dhereport
or, the presence afassicML methodologies andicatorsin the ativity in question

Table 11. Referrals to other law enforcement agencies, 2004-2007

2004 2005 2006 ‘ 2007
Police 701 929 1421 2187
C&ED 495 312 202 193
ICAC 33 18 31 34
Immigration Department 0 1 3 1

Independenceand autonomy

258. The JFIU is staffedby police officers, one Customs and EBebfficer and civilian stafit is a

l nspect c

unit within the Hong Kong Police and subject to the rules and regulations that govern the police

however it is treated as a separate unit and acts independently from otberymts in order to

preserve its autonomy and independence as an FIU.
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250. The head of the JFIU is also the officer ir
Investigations Division (FID). There are a number of advantages to hawiegecutive levelfbcer
in charge of bothunits

9 This structure provides for fluid resourcing between the two uRiiS. resources are often
tasked taassistthe JFIU in conducting information sessionstreach and presentatiorithe
amount of outreach conducted would hetpossible without this eoperation

1 There is a very close working arrangement between the JFIU andp&ificularly with
respect to sharing of information.

1 It offers sone assurance that each calisclosed by the JFIWill be assigned a higher
priority for investigation than might be the case if #if¢U and FIDwereseparatelynanaged.

I The coordination of international requests for assistaiscgtrong ashe head of the FlUs
aware ofany requests made tboth the FD and the JFIUn relation tothe same matter.
Having thehead of the JFIUuh charge of both unitand responsible for international requests
made to both units eliminates any potentialfasion.

260. The JFIU is housedn a separatesecureareaof the FID within the Police Headquarters

complex For all interts andpurposesthe JFIU is considered a separate and distinct Asitthe JFIU

falls under theHong Kong Police, idoes not have an independent or diesa budget Day-to-day

operating costs are met from the budgets of PoliceC&#D. As suchthed FI Uds f i nanci ng
and the unit has no difficulty in obtaining additional resouitegquired as was the case for the
development costfor STREAMS Under t he G-maneial Cirmmdan N@ €/94 the
Commissioner of Pate has the authority to redeploy rinectorate grade posts for a period not
exceedng 12 months on each occasidihis flexibility in resourcing allows for the immediate and

rapid expansion of the unit to cope with any unexpected resource dershadklit be required.
Redeployment of resourcés assist the JFIU has occurred in the past

Protection of information

261. Since it was implemented in 2004| eformation receivedby the JFIUis retained on the
STREAMSdatabaseSTREAMS was designed to providesecure encrypted system for the receipt of
electronic STRs; an efficient programme for initial analysis of the STRs;aadatabase for storage
of information and intelligence contained in and developed from the SSRREAMS isa stand

alone databaseusb j ect to physical and security measur e:
information security regulations, baseline IT security policy, interoperability framework and the
Pol i c e éisformatian secuntygolicies and guidelines.

262. Access to and esof data is password protected and may only be accessed from secure
designated terminals with the Police Headquarters completaformation received is handled
securely in accordance with the prevailing Standing Orders aneduiri8/ Policy and Guideles.
Information is stored in a closed network system that complies with the goveéansecurity
regultions on information system®nly authorised officerswho aresubject to stringent data access
control and audit checksan access stored informatiddnauthorsed access or disclosure of such
information amounts to criminal offences under the laws of Hong Kong

Public reports

263. Each quarterhe JFIU circulatesthe Quarterly Report on Suspicious Transaction Reptots
regulators professional instituteand otherreporting entities. Tils report contaim a breakdown of
STRrelated statistics and provislan update as to the current agerging trends and typologies.
The reportis alsopublished in the secure area of the JFIU welvglitieh can be accesdéy financial
institutions DNFBPs and other reporting entities that have obtained a STREAMS account or
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passwordThe JFIU is not required to publish ardividual Annual Report as it is a unit within the
Hong Kong Plice, and is mentioned in the Hong Kgp®olice Annual Repart

264. During the orsite visitmanyentities commented on the value of the infation received from
the JFIU.Many reporting entity sectors, associations and regulators expressed an appetite for more
sectorspecific indicators and typogiies for their sectors tassistthem in preparing guidelines and
other training material for their membership or those that they regulate.

The JFIU andthe Egmont Group of FIUs

265. The JFIU has been a member of Egmont Grofifinancial intelligence us since 1996 and
the head of JFIU attends all annual plenaeting of the Egmont Groupl'he EgmontStatement of
Purposeand itsPrinciples for Information Exchange between Flldsbroad terms, requires, that

international ceoperation between FIUs sHdwbe encouraged and based upon a foundation of mutual
trust Reviews of the various ordinances, policies and statistics, interviews with the JFIU and partners

and discussions with foreign authorities indicate that #f¢U appears tcadhere to the Egmont

Gr o u ptaiesnent of Purposand its Principles for Information Exchange Between Financial
Intelligence Units foMoneyLaunderingCasesT her e i s
e X ¢ h a mygoecsir spolnedustyfagweliha t i on
as on requesthe JFlUseels information from other domestic authoritigsassist requests received.
In addition, it has closely observed procedures which ensure that information is kept confidential and
is only used in wagy permitted by the FIU from which it was received

the exchange of informatiofl. h e

JFI

Ubd s

not hing

n

He® ng

266. Sections 25A(9) OSCO and DTROP asd2(6) UNATMO allowthe JFIU to exchange
information with other FIUs and overseas law enforcement agencies without the need fonaaly f
reciprocal arrangementshe JFIU is therefore not required to enter intemorand of understanding
(MOU) before it shares information. However, when requested by a strategic partnénd=JB|U
will enter into an MOUThe JFIU has signefive MOUs, with the FIUs of Australia, @nada, Japan,

Republic of Korea and Singapore.

Table 12. Number of international requests for assistance received and sent by JFIU

REQUEST T0 JFIU

REQUESTS FRom JFIU

2003 139 11 195 1
2004 245 8 145 2
2005 218 9 86 3
2006 160 12 59 1
2007 234 3 139 1
ToTAL 996 43 624 8

267. Where an incoming request contains insufficient information to satisfy~IU as to the nature

of the investigation or enquiry, the requesting jurisdiction will be requested to provide further

information.If such information is not forthcominghe request will be refused@he main reason for

refusal ofthed F |

ResourcegFIU)?’

Ubd s

requests

27

Kon

rliedeperdens FIUs im jurdsdiatidnsivwhere anat i v e
operational MOU must be in place befanéelligence ca be exchangednder DTROPOSCO and
UNATMO, theJFIU is not fettezd in this respect.

As related to R.30; see s.7.1 for the compliance rating for this Recommendation.
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