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Men are qualified for civil liberty in exact proportion to their disposition to put moral chains upon their own appetites … Society cannot exist unless a controlling power upon will and appetite be placed somewhere, and the less of it is within, the more there must be without.

Edmund Burke

Introduction

Our conference convenor has introduced this panel in the programme saying, 
“[e]fficient regulatory policies are necessary to protect consumer interests and public policies in areas such as environmental protection and safety. … In short, regulatory reform cannot succeed without accountable, market-friendly, and transparent government.”  I would like to add one more element – in my view, the most important element – vigilant, responsive, and informed stakeholders.

I am very honoured to be invited to share our experience in Thailand in implementing regulatory reform.  I am especially pleased to be placed on the “Regulation that achieves results at lowest cost” panel but not because I have many best practices to share with you.  To the contrary, I feel that our regulatory reform programme is still very much wanting.  Our regulatory regimes are still arcane and costly.  What little government interventions in business we have removed are probably at the wrong place and at the wrong time.  We have taken away the control without not having strengthened the control within.

This conference will be a great opportunity for us to learn how to improve our regulatory reform programme.  We will learn by reflecting on our recent experience and recounting it to you.  We will learn by listening to your comments and answering your questions.  We hope for your kindness to participate actively and to give us your thoughts on our programme.

I will organise my presentation into four parts.  Beginning with the dream, following with the reality and the grand design, I will conclude my presentation with the journey.

The Dream

One of the most significant events in recent Thai political history is the promulgation of the 1997 Constitution.  The Constitution is significant not because of its contents.  I am not denying that the Constitution contains some of the most progressive provisions when compared with any constitution in the world.  After all, it is 336 articles long and very well researched.  The most significant thing about the Constitution is the manner in which it was promulgated.

To give you a bit of historical background, this Constitution is our fifteenth.  The first was promulgated in 1932.  Having a new constitution on average every 4½ years has not been much of a problem for us Thais.  First of all, the contents of the constitutions are very similar.  What normally changed is the composition of the Parliament.  Secondly, hardly anyone had ever read the Constitution.  But, this Constitution is different.  It is by far the most widely read Constitution that we have ever had and probably one of the most widely read constitutions in the world.  I do not believe that there are many constitutions that are given away as promotional gifts when you fill up your cars at gas stations.  Ours was!

The event leading up to the giving away of the final draft of the Constitution was the infamous Baht Crisis, which probably still remains very fresh in most of your memories.  The aftershock of the Baht Crisis was felt all the way from the Barents Sea to Rio Paraná.  At its epicentre, the people of Thailand were just hoping for any miracle cure that would take their economic pain away.  The Constitution was such miracle.  The Government in power at the time felt that the promulgation of the Constitution would mean a fresh election at the time of its extreme unpopularity.  With its majority in the House of Representatives, it was initially opposing the passage of the final draft of the Constitution.  Activists of all stripes, on the other hand, were campaigning very hard for the passage.  In the end, the Government buckled and the final draft was passed.  Shortly thereafter, the Government was toppled, the Opposition became the new Government.  But, the miracle cure for acute economic ill has never happened.  Fortunately, the miracle cure for our chronic political ill did.  This Constitution is our most treasured one.  Not only that it will surely outlast its 4½-year average life span, it has heightened the Thais’ awareness of their constitutional rights and their aspiration for dhammabhipal or good governance as you call it in English.

So, what does this dream Constitution say?  I will spare your time and tell you only the parts that deal with regulation and its reform.

Article 50 says:

“Every person has freedom to engage in any business or any profession and to fairly engage in free competition.

The abovesaid freedom shall not be limited except by the power of law and only for the benefit of … consumer protection, urban planning, natural resources or environmental preservation, public safety or anti-monopoly or the eradication of unfairness in competition.”

Article 60:

“Every person has right, as prescribed in law, to participate in the administrative process that has or may have impact on his or her rights and freedom.”

Article 61:

“Every persons has right, as prescribed in law, to appeal and to be informed of the hearings decision in due time.”

Then, Article 87:

“The state shall promote free market economy, ensure fair competition, protect consumers and prevent direct and indirect monopoly.  The state shall repeal and shall not promulgate any law or order controlling businesses not in accordance with economic necessity.  The state must not enter into business against private sector except where necessary for the benefit of national security, public interest or the provision of public utility.”

Thus says the Constitution.

The Reality

Reality, though, is quite different.  After almost 10 years of constitutionally contracting not to compete with the people in business engagement and to ensure fair competition and prevent direct and indirect monopoly, the Government still competes with the people – often unfairly.  Worse, the Government often prevents the people to compete with them rather than prevents monopoly.

The Royal Thai Government is the majority shareholder, directly and indirectly, in 80 business enterprises.  The number may seem low, but the magnitude is not.  These enterprises hold together more Bht4 trillion (US$100 billion) in assets, or roughly one third of the country’s net capital stock.  The Government, itself, holds another one quarter; so, together with its enterprises, it holds more half of the country’s capital stock.  This is a rather startling statistics for a country that the Government is constitutionally bound to promote free market economy.

Statistics, though, does not tell the worst of the story.

A new Competition Act was promulgated in 1999.  The most interesting feature about this Competition Act is its Article 4(2) which says that this Act is not applicable to state enterprises.  Why?  Is it because state enterprises only engage in natural monopoly and commercially unfeasible activities, therefore nothing they do can be anti-competitive?  Let us look at what these state enterprises do.

The largest of the state enterprises is the Telephone Organisation of Thailand or TOT in short.  As its name implies, the TOT provides telephone services – local and mainland long-distance.  Overseas long-distance telephone service is monopolised by another state enterprise – the Communications Authority of Thailand or CAT in short.  As experiences have proven elsewhere, telephone services are no longer natural monopoly, but an unnatural one.  What is the situation in Thailand?  Telephone services in Thailand are not strictly a monopoly, either.

There are three local exchange carriers including the TOT.  However, the other two local exchange carriers are the TOT’s concessionaires.  According to the Telephone Organisation of Thailand Act and the Communications Authority of Thailand Act, only the TOT and the CAT can engage in telephone services.  Are these two Acts constitutional?  Nobody has formally brought this issue up.

In the mobile telephone service area, the situation is quite similar.  There are two operating concessionaires, each holding a concession from the TOT and the CAT respectively.  It is quite apparent that both the TOT and the CAT intend to maintain monopoly in the mobile telephone service market.  Only inter-agency competition brought about duopoly.  Broadband data communications services are still monopolised by the TOT, while its broadband concessionaire is providing services to a very limited market.

The growth of the Internet industry is totally stunned by the CAT’s monopoly of the overseas long-distance telecommunications services.  All internet service providers (ISPs) have to give CAT 35% equity stake free of charge, or else the CAT will not open its gateway for these ISPs to connect with international internet carriers.  The access fee that the local ISPs have to pay is more or less double what the international internet carriers would charge simply because the CAT adds its margin in.

The next largest among the state enterprises is the Electricity Generating Authority of Thailand or EGAT in short.  The EGAT operates power plants and high-voltage transmission system.  There are other power plant operators in Thailand.  So, like the TOT, the EGAT is competing with private sector operators.  Is this constitutional?  Again, nobody has formally raised the issue.  At any rate, the EGAT is divesting itself of power generating assets.  Two companies have been set up and spun off taking with them more than half of the EGAT’s generating capacity.  Two more spin-offs are being planned.

Another important player in the energy sector is the Petroleum Authority of Thailand or PTT in short, also a state enterprise.  The PTT is the country’s largest oil retailer where the market is quite free and competitive.  But, sometimes, the PTT allegedly sells its oil below cost, subsidising this loss by its profit from its monopoly in natural gas wholesale.  The PTT also holds roughly 30% shares in 5 out of 6 refineries in the country.  Lastly, the PTT is in gas exploration and production.

Time and your attention will not permit me to run down the activities of all state enterprises.  I hope that I have given you enough examples for you to see that the Royal Thai Government, through its state enterprises, has been engaging in anti-competitive activities and unfair competition.  What may not be clear from the examples is that Thailand’s regulatory regimes are in shambles.  Most of the state enterprises also act as quasi-regulators.  Conflicts-of-interest are abound, as the state enterprises are both regulators and competitors.  The TOT is an example.

Besides, the regulatory laws are arcane and confusing.  To set up a power plant, you will need to get a concession from the Public Works Department at the Ministry of Interior – the equivalent to the Home Ministry in the UK – because a power plant is considered a public utility facility.  You will also need to get a permit from the Energy Development and Promotion Department at the Ministries of Science, Technology and Environment because a power plant is an energy facility.  You will need another permit at the Ministry of Industry’s Industrial Works Department because a power plant is, after all, an industrial work.  And, do not forget to register your meter with the Commercial Registration Department at the Ministry of Commerce.  Luckily, the Government intends to “repeal any law or order controlling [energy] businesses not in accordance with economic necessity.”  A draft Energy Bill is being prepared by the Government to streamline power plant licencing and to promote competition in power generation.  It will be tabled with the Parliament sometime this year if the incoming Cabinet does not reverse the direction set by the outgoing Cabinet.

The Grand Design

This brings me to the next part of my presentation – the grand design.  The outgoing Cabinet has been planning a wholesale reform of public utility sector.  There are numerous official papers documenting the reform programme.  The most comprehensive of them are the State Enterprise Reform Master Plan and the Independent Regulatory Framework.

These two documents call for a complete separation of 

· policy making

· regulation

· service provision

A number of independent regulatory agencies will be set up.  The law establishing a Spectrum Management Agency with subsidiary National Telecommunications Commission and National Broadcasting Commission has already been enacted last year.  A draft Bill establishing a National Energy Regulatory Commission is being prepared.  The regulatory regimes for the transportation sector and the water sector are being studied.  One common feature of these commissions is that their commissioners have non-renewable fixed-period terms.  This feature is designed to safeguard against regulatory capture and undue political interference.  The mandate for all commissions is to promote fair competition.  State enterprises will no longer have any regulatory power over their competitors – existing and potential.

Economic regulation, namely – permitting, licencing, price and performance control – for each sector will be centralised within one single agency.  Labour regulation will remain with the Ministry of Labour’s Labour Protection Department.  Safety regulation will also be streamlined.  Plans for various sectors are under study.  Environmental regulation will not be reformed in the near future, although environmental enforcement now is quite chaotic.

On the service provision front, activities that can easily be subject to competition and activities that are natural monopolies will be separated. All competitive elements will be privatised, while the natural monopolies will mostly remain under the Government ownership.  For example, power generation will be privatised, while power transmission will remain under the Government ownership.  Port will be separated into (i) port authority owning land and infrastructure and providing common services such as pilotage, tugging and channel dredging and (ii) terminal operator.  Terminal operator will be privatised, while port authority will remain under the Government ownership.

Key policy concerned after the reform is public service obligations.  Public service obligations are, for example, universal postal service and low-price electricity for low-income households.  At present, the services are funded by a variety of means, all of which are anti-competitive.  Universal postal service is cross-subsidised by the CAT’s excess profit in the overseas telephone market.  The Bangkok Mass Transit Authority is financing its loss-making bus operation partially by not paying its diesel bill to the PTT.  Continual capital injection by the Government is another usual mean in funding the state enterprises’ public service obligations.

The State Enterprise Reform Master Plan and the Independent Regulatory Framework call for the transparency and competitive neutrality of the public service obligations funding.

The Journey

At this point, you may start wondering whether Thailand has been liberalised or deregulated at all in the past?  The answer is ‘yes’.  Most of liberalisation and deregulation have been in the international trade sector and the financial sector.  We have reduced import tariff categories from 39 to six.  Import and export licencing have been mostly eliminated.  Tariffs for most products imported from ASEAN member countries will be reduced to 0-5% by 2003.  Financial deregulation in the past included removing of interest rate control, widening of financial institutions’ scope of services, and capital account liberalisation.  While the benefit of trade liberalisation is widely accepted, the benefit of financial liberalisation is very much in doubt.

What seriously went wrong with our financial liberalisation is that the control without was removed while the control within has not strengthened.  We seem to have learnt from our mistake.  There is now a frantic effort to strengthen corporate governance.  Somebody needs to keep watch on how the company’s money is being used.  And, that somebody ought to the company’s stakeholders rather than the regulators.

Stakeholders activism is as important in the public utility sector as it is the financial sector.  Streamlining regulation will reduce regulatory cost.  But there is a limit how much you can streamline.  To truly reduce regulatory cost, you will have to rely less on the regulators and rely more on the stakeholders.  Thailand still has a long to go on this road.

Our stakeholders are very active.  But, their actions are mostly confusing.  They demand a lot.  But, they often turn to the Government for deliverance.  Instead of asking for less intervention, they are asking for more intervention.  But, they are not to be blamed for they have been living all their lives in an economy heavily distorted by the Government’s actions.  Our task now is to show them what the market can do for them and what they can do for themselves.  This is one of the main tasks in my project.  Once we get the momentum going, we hope others will join in to champion this cause.  We hope that the people of Thailand will eventually demand deregulation and treasure deregulation.
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