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EXECUTIVE SUMMARY

This paper identifies, by looking at existing legislation and academic literature, a set of principles that
might guide attempts to regulate lobbying. It considers the contexts which affect legidation, issues of
regulation, and fundamental administrative principles.

Interest in lobby regulation reflects the globalisation of lobby practices, which has disrupted long-
standing systems of relations between government and interests in a number of countries.

Exercises in lobby regulation have ranged from registering interests appearing before legidative
committees to requiring extensive disclosure of lobby undertakings. Regulatory schemes vary, depending
on the cultural and constitutional background of each state. These variations make it impractical to
recommend a uniform pattern of regulation at thistime.

Nevertheless, the globalisation of lobby practices and governments' endorsement of the principles of
transparency and integrity are leading states to register lobbyists and to begin to formulate standards of
disclosure. To date these dlicit information that:

o  Capturestheintent of lobbying activity;

e |dentifiesits beneficiaries; and

e Pointsto those offices and institutions that are itstargets.

Electronic filing has revolutionised lobby regulation, making it possible to collect and disseminate

large quantities of information. But, there are limits to its application. Both compliance and timely and
effective anaysis are enhanced if disclosures are pertinent, but parsimonious. Conversely some

information needs — such as criminal prosecution — demand documentation and extensive records. For
such purposes, regulation may be best served if 1obbyists are required to hold records for a given period, or
must file them in a separate process.

Where transparency and integrity are the principal goals of regulation, effectivenessis best achieved if
definitions are broad and inclusive, and the theatre of lobby activity is also defined broadly and inclusively,
while complianceis best secured if definitions, and exemptions, are:

e Unambiguous and clearly understood by lobbyists and office holders;

e Practical in application;

e Robust enough to support legal challenges.

Furthermore, registry officials need the authority to require additional information and to carry out

investigations. To secure compliance, however, extensive education programmes, can be as important as
enforcing the rules with powerful sanctions.
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Regulation of lobbyists behaviour has focused on codes of conduct. These establish principles of
behaviour — such as honesty, openness and professionalism — and rules to enforce them. Currently debate
centres on whether codes should be voluntary or imposed by law; the paper suggests that legislative
regulation is preferable. In considering the impact of codes, and other regulatory features of lobby
legidlation, it should be remembered that lobby regulation can not be free-standing. It is part of aregulatory

regime consisting of laws, policies and practices that are interdependent and establish the principles of
good governance across the public sector.

Finally, securing and maintaining the integrity of the regulations requires that officials have sufficient
resources, powers and independence to enable them to carry out their functions.
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INTRODUCTION: THE GLOBALISATION OF LOBBY REGULATION

Lobbying is a necessary adjunct to modern government. Complex regulations, labyrinthine
bureaucracies, lengthy and diffused decision processes baffle individua citizens and tax the resources of
most businesses. Few can afford to pursue their interests independently of experienced and informed
advisors. These, acting as guides, intermediaries and interlocutors, have become indispensable.

Lobbying has not only become a reality, its legitimacy is widely recognised. In democracies citizens
have the right to petition government, and it is legitimate for them to pay third parties in order to do so.
However, just as the complexity of modern government necessitates lobbying, so the proliferation of
lobbying activity introduces many new actors into policy processes, so that those processes become
obscured and an environment is created where coercion and corruption can occur. Thus the regulation of
lobbying becomes necessary.

The purpose of this paper is to identify, through examination of existing legislation and academic
literature, a set of principles that might provide aframework for enhancing transparency and accountability
insofar as lobbying is concerned. It will first consider the contexts which affect legislation and then turn to
the more complex issues of regulation. In each, the paper will address broad themes, rather than the
detailed provisions which frequently reflect idiosyncratic events. For example, the definition of who is a
lobbyist, or what islobbying, is clearly an important issue wherever regulation has been considered, but the
exclusion of provincia or state officias is a provision that applies to federa systems. In addition to
discussing the legidative provisions for monitoring and regulation, the paper will look at some
fundamental administrative principles.

Convergence and disparity in theregulatory environment

For over a century the United States was the sole jurisdiction to regulate lobbyists, though many
countries had legidated against bribery and other means of influencing government officias. In 1991 a
Library of Congress survey found that only three other countries, Australia, Canada, and Germany had
instituted lobbyist legislation.” In 2004 a similar survey, conducted by Margaret Mary Malone, of the Irish
Institute of Public Administration, reported that ‘countries with specific rules and regulations governing
the activities of lobbyists and interest groups are more the exception than the rule’ 2 Even these, with the
demisein 1995 of the Australian registry, had declined in number. Nevertheless, Malone concluded that:

“In states where informal practices and conventions continue to prevail, the issue of more formal
regulation of lobbyists is advancing up the political agenda. Typically, political scandals highlight
undue influence on the part of certain interest groups vis-a-vis decision makers in the public domain.
There is, consequently, greater public and political pressure for more formal regulation. Nor is there
necessarily resistance to this pressure. There is evidence to suggest that some lobbyists would
welcome greater regulation in order to set themselves apart from those who threaten to bring the
profession into disrepute.
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Throwing public light on the relationship between civil society and government (politicians and
bureaucrats) is increasingly regarded as a desirable and necessary development in the interests of
good government.”®

This convergence is deceptive. Examination of the legislation adopted by different countries reveals a
variety of reasons for and understandings about lobby regulation, even though the same terms —

transparency, integrity, and, to a lesser extent, efficacy — inform the language of legidation and its
supporting rhetoric. Broadly speaking regulation does address transparency, integrity and efficacy, but
national perceptions of each differ and their regulations display quite different approaches to attaining
them. These variations are systemic, reflecting constitutional arrangements and political cultures rooted in
disparate national experience. Toillustrate: In European and North American countries public philosophies
deem it illegal for a public servant to seek or receive ‘anything of value personaly for or because of any
official act performed or to be performed’.* Where Confucian philosophy has influenced political culture,
however, gift-giving has long been an accepted part of the relationship between citizens and officias, a
tradition that attenuates the impact of anti-bribery laws.> On another level, corporatist systems in Europe
encourage organisational integration in policy-making processes. Sector associations participate, virtually
by right, in consultative bodies. A body of law and convention has evolved over the last century to regulate
their participation. In those systems lawmakers have demonstrated uncertainty about the appropriate
methods for regulating newcomers, such as consultant lobbyists and public interest groups with broad
international memberships, to their policy systems.® North American systems, on the other hand, first
applied registration and regulation to consultant lobbyists, but have not been as successful as the
European’sin integrating associations in policy processes.’

Several strands of development are at work here. The global diffusion of democratic concepts and
practices through the media and international interest groups may be persuasive, but not easily adapted to
the practices, understandings and governmental arrangements that prevail in individua countries. These
themselves may be undergoing radical change. Adoption effectively means adaptation. Poland’s recent
legidation illustrates this point. The first words of the Act on legidlative and regulatory lobbying would be
familiar to any North American lobbyist or official:

“This Act lays down the rules of openness governing legislative and regulatory lobbying and the rules
governing professional lobbying, determines the forms in which control can be exercised over
professional lobbying, and sets out the rules for the keeping of the Register of Professional Lobbyists
and Lobbying Firms.”®

However, as the ‘rules of openness governing legislative lobbying' are enunciated, it is evident that
the act has quite a different purpose from its counterparts in the United States and Canada. Rather than
setting out a regime for disclosing contacts between officials and lobbyists and the methods used to
influence decisions, the Polish act establishes a procedure whereby government declares its legidative
intentions’ and initiates procedures that allow interested parties to register their concerns and proposals for
change vis-a-vis specific legidative and regulatory projects and to announce their intention to participate in
public discussions of those proposals. Admission to these discussions is contingent on registration. In other
words, while the Polish act does establish a register of lobbyists, its principal sections are more concerned
with creating procedures for public consultation than with providing the type of lobby regulation familiar
in North America

The significance of the differences in policy processes between European and North American
systems become apparent as we consider questions of definition. The free-wheeling environment of policy
making in the United States, and to a lesser extent Canada, fosters an industry where entry is virtually
uncontrolled and both consultant and in-house lobbyists can, as long as they are adequately supported
financially, exploit access to a variety of decision points. Lobbyists thrive as nimble and versatile guides to
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complex, diffuse and dynamic systems. On the other side of the coin, from the perspective of the genera
public and often of government itsdlf, that very flexibility is a source of concern. It obscures policy
processes and confuses issues. Hence calls for transparency, and attempts to bring some order to the
lobbying scene by forcing lobbyists to disclose details of their undertakings. Because those undertakings,
in one form or another, involve an element of compensation, North American legislators have fdt that it is
entirely logical that this process of regulation should begin by defining lobbyists in terms of their financial
relationship to clients or employers.

In corporatist systems, on the other hand, a degree of order aready exists. Historically, the approach
to policy making has been more structured, particularly in economic realms. Formal industry and labour
associations have had a recognised place in the deliberations that lead to government policy. It was not
necessary to require them to register as lobbyists, because their participation was already known, the
processes were defined, and the interests of the associations were familiar to the public as well as officials.
Malone's description of Austrian practice illustrates these processes:

“Large economic interest groups such as employers organisations and trade unions do have a
significant input into the making of law in the context of the ‘social partnership’. When preparing a
bill, the government must consult with the chambers or Kammern, which are statutory representatives
of interest groups, under the ‘appraisal procedure’ . In general, the government consults not only the
chambers but other interest groups also. At the parliamentary stage, the socia partners exert influence
through personal and political contacts. In the past, such informal contacts were greatly facilitated by
the fact that more than 50% of MPs had close ties or were members of interest groups such as
employers associations or trade unions. Thisis no longer the case.”*°

Globalisation has brought two quite different challenges to these understandings in corporatist
systems. In economic sectors, the rise of multinational corporations has meant that foreign concerns have
sought entry not only to national markets, but also to the decision making processes that influence those
markets. Inevitably local economic interests resisted entry at both levels, prompting intruder corporations
to turn to lobbying firms that could offer both loca knowledge and familiarity with North American
lobbying techniques. International social movement groups have presented a somewhat different challenge
to corporatist systems. They have encouraged public expectations for participation in socia policy making,
whilst raising issues that corporatist structures were not well organised to process.

The effect on corporatist systems has been to create two additional pressure patterns in policy
systems. In the economic sphere consultant 1obbying competes with the traditional weight of associations
in policy deliberations, while in the fields of socia policy the pressures from social movement groups are
more public and overtly political. These new tensions, and new complexities, have contributed to a
growing interest in adopting — but also adapting — North American-style lobby regulation in corporatist
countries.

The lesson we have to learn from this is that we cannot assume that al lobby regulation is based on
identical understandings of public need or even that clauses that appear to be comparable across
jurisdictions, do in fact have the same purpose or the same effect. Hence, as we review the lobby
legidation found in different jurisdictions, we must recognise that each political system values the
objectives of regulation differently and varies legislative provisons accordingly. In addition to
appreciating these cultural forces, we must remember that it is also fundamental that lobby regulation
conform to the constitutional conventions of specific countries In Canada and the United States, for
example, bills of rights set limits to lobby regulation. Care must be taken to distinguish the exercise of
constitutional rights from the lobbying functions. Individuals seeking any kind of government benefit for
themselves are generally within their rights when they seek meetings with officias and present arguments
supporting their case. These individuas are certainly lobbying, but because they are exercising the right to
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petition on their own behalf, are not ‘lobbyists as defined by most regulations. Similarly, volunteers who
lobby to promote a cause also are exercising the right to petition, to associate with others of the same
persuasion, and to exercise the freedom to speak in support of the cause.

It follows that regulation, to be effective, must respect the political culture and governmental system
of the society in which it operates. It also follows that we should not confuse our attempt to identify
principles for regulation with the creation of legidation that can be applied uniformly across jurisdictions.
Each legislature has to review both the need for regulation and its precise form in the light not only of
international experience, but of its own constitutional arrangements and its prevailing political culture.

But while lobby regulation must accommodate national and local variation, it must also recognise that
globalisation has influenced government policy processes in similar ways around the world. A number of
lobbying firms are themselves multinational organisations. Numerous interest groups are either
international in structure, or co-operate through international coalitions. Many nationally-based non-
governmental organisations operate globally. Although they generally conform to the practices of host
governments, their lobbying techniques inevitably reflect the values and assumptions of their own palitical
systems. Thus modes of lobbying have been transferred across nations, bringing with them common
problems and raising similar issues in diverse societies. The effects are difficult to characterise and really
require extensive research. It might be possible in some settings to describe modes of interaction between
interests and government in terms of paralel systems; a corporatist track used by domestic interests and a
lobby track used by multinational interests, with some larger enterprises engaged at both levels. Elsewhere
there may be a confusing intrusion of newcomers into established patterns of representation. Lawmakers
face a condderable challenge as they address the issues raised by the arrival of new actors and new
patterns of behaviour while at the same time preserving traditional processes of local representation.

Transparency, integrity and efficacy

Examination of the history of campaigns to introduce existing legislation suggests that transparency,
integrity and efficacy are the principal factors driving the adoption of legidation and its main objectives,
though, as we have already emphasised, national and regional variationswill occur,

Transparency promises to expose to public view the processes that are at work as government
decisions are made. It is often promoted as enabling the public to know who is lobbying for what, in order
to alow it to take suitable precautions to protect its interest. Transparency is aso a means of reassuring the
public that officials are working honestly and in the best interests of the community, and an incentive to
those who seek public benefits to abide by prevailing norms of honesty.” Transparency sometimes
precedes more extensive regulation.*®

Trangparency and integrity are closely related. In a democracy respect for governmental institutions
depends in large part on citizens' confidence that the government is indeed their government, and is not the
private preserve of those who can afford to pay for access. Consequently, there must be, amongst policy
makers, a general concern to promote equal access to government; exemplary ethical standards in public
life, and resistance to the exercise of undue influence.

Since they affect the political classes in general, such concerns cannot be addressed solely by
regulation which specifically targets lobbyists. In fact, traditionally attempts to ensure the integrity of
governmental decision making have targeted the officials who actually make those decisions.* Bribery and
other forms of corruption were the first objects of regulation. However, as democratic government evolved
financial controls were introduced; ethics issues were addressed; election finance became more strictly
regulated, and, most recently, transparency in decision making has become a major objective, fostering
access-to-information laws, whistleblower legisation and lobbyist regulation. Ultimately a cluster of
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statutes, conventions and codes, taken together, congtitute a regulatory regime that attempts to encompass
governmental decision making.

Our concern here is with legidation that specifically addresses the regulation of those who |obby
officials. We will assume that lobby regulation occurs as one of the more recent accretions of the ethics
regime that has evolved in most countries and that laws targeting lobbyists are part of that more extensive
regulatory regime.”> Hence, we will note, but not explore, regulations that seek to govern officials as they
interact with lobbyists. Since it is not aways easy to distinguish between those who make governmental
decisions and those who lobby for those decisions, we must note some instances where officias, legislators
in particular, have to be regul ated as lobbyists.*®

When we look at legislation that regulates lobbyists, we find provisions directed at promoting
integrity including those, such as disclosure rules, which illuminate activity. The most important recent
moves toward securing integrity, however, have been the adoption of codes of conduct. Closely related to
the ethics packages which have been adopted to regulate the behaviour of officias, these codes have been
attached to registration statutes and their enforcement made the responsibility of registrars. Although their
phrasing is broad, they do provide registry officials with some authority, abeit limited, to monitor
compliance with the Act and to investigate lobbying behaviour and, through reports filed with the
legidlature, to draw public attention to breaches of the code. Taking this approach one step further, Canada
has recently enacted legidation which connects the lobbyist registration requirements to regulations that
govern the behaviour, including their post-employment behaviour, of senior officias.!’ In the fina
analysis, however, efforts to ensure integrity depend chiefly on clauses directed at securing compliance.

Lobby regulation is aso affected by considerations of efficiency and effectiveness. Since
communication is the essence of policy making, lobby regulation cannot be allowed to impede the flow of
information from the public, and other officia bodies, to lawmakers and their advisors. Consequently,
legidators have been reluctant to define lobbying, and lobbying activities, so rigoroudy that informed
members of the public hesitate to offer their views to government, and they generally take pains to exclude
officials of other levels of government from the purview of the regulations.*® For the general public,
efficacy is aless obvious objective than are transparency and integrity, but for officials and party leaders it
is a prominent concern, for they are themselves frequently overwhelmed by the variety and complexity of
information showered on them by lobbyists. Laws like those of Germany and Poland can help policy
makers by regulating the flow of information to them, while the disclosure rules common in North
America facilitate officials' understanding of the sources of policy campaigns, and assist them to evaluate
the pressures put upon them to take decisions. Although this information may not show them where the
public interest lies, as decisions are made it can guide them away from options contrived and promoted to
particularly favour special interests.”

We must also be concerned with the efficacy of lobby legidation itself. Early regulations were
bedevilled by unrealigtic disclosure requirements which undermined the legitimacy of the legidation. In
recent years new information technologies have facilitated registration, permitting refinements in reporting
requirements and greatly extending the capacity of both officials and the public to monitor the activities of
lobbyists. With improved facilities to actually carry out their assignments, registry officials have sought,
and sometimes obtained, the powers needed to carry out investigations and to see that violations are
prosecuted. The most recent developments have seen some registrars given a degree of administrative
autonomy of the government of the day.

Finally, as a general principle, it is essential that lobby regulation be perceived by all concerned to
serve a useful function. Perhaps this is the most important lesson to be learned from the Australian
experience. There alobbyist register wasinstituted in 1983, but abandoned in 1996 because, in the view of
the Government, it was ‘toothless and unenforceable’, and in the view of others because its provisions
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were ignored and access to the registered information was highly restricted; in other words, because it
failed to serve a useful purpose.”

Summary: Underlying principles of lobby regulation

Experience to date suggests that the decision to regulate |obbyists and to introduce regulations that are
effective is contingent upon the following underlying factors:

Lobby regulation is perceived to address broadly accepted public policy objectives such as
enhancing government transparency, openness and integrity.

Regulation is compatible with the constitutional framework and political culture of the adopting
jurisdiction.
It isdirected at achieving three principal objectives:

— Promoting transparency in governmental decision making;
— Supporting integrity in the policy process,
— Enhancing the efficacy of policy processes.

Regulation of lobbyists is conceived of as part of a body of regulation — a regime — that governs
the ethica behaviour of public officias and those they deal with.

The viability of the regulations depends on instituting rules of disclosure that can be realistically
applied and on ensuring that officials have the powers and administrative autonomy sufficient to
enable them to carry out their duties.

The paper will identify core issues in lobby regulation while recognising that specific countries will
respond differently to them. The chalenge for this writer, and for lawmakers, is to discover those
principles in regulation that may be adhered to, if not universaly, at least in a number of countries. Or, to
express the point differently, the challenge is to set out a series of principles that might be considered as a
point of reference for lawmakers developing a body of lobby regulation. The paper first identifies the
principal features of lobby regulation as it currently exists. It then explores those features from the
perspective of a series of questions that should define the regul atory arena.

10
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STATE OF THE ART: CURRENT MODELSFOR REGULATING LOBBYING

Though only a few nations have enacted legislation to regulate lobbying, their experience — and that
of sub-national levels of government — enables us to address the key question: what are the elements of
strong lobby regulation? The answer to this overarching question is best considered by asking a series of
subsidiary questions:

e Whoisto beregulated?

o What should they be required to disclose?

e How can they be regulated?

e How can compliance be obtained?

e How can theintegrity of lobby regulation be ensured?
We will find that effective regulation will depend on the presence of the following elements:

e Thereisaclear, unambiguous definition of the regulatory target;
e Disclosure requirements are meaningful and attainable;
e  Procedures for securing compliance are effective and realigtic;

e Theintegrity of the regulatory processis maintained by an appropriate administrative framework.

Since it is the purpose of this paper to identify ‘a set of principles that might provide a framework
for enhancing transparency and accountability insofar as lobbying is concerned’, we can use these four
elements — and the questions which led us to them — to organise a discussion of existing measures and
proposals for measures. We will look first at issues of definition, then at the complexities of disclosure, the
problems of securing compliance, and finally the steps that must be taken to secure the integrity of the
regul atory process.

Whoisto beregulated? Issuesof definition
1. Introduction

Clarity is essential to effective |lobby regulation. The early history of registration in Australia, Canada
and the United States shows that where lobbyists are not clearly identified and demonstrably required to
register, they will not do so. Equaly, where disclosure requirements are not clearly laid out and
unambiguously required, they will be ignored.”

The following paragraphs discuss some of the more significant issues that have arisen regarding

definition. They conclude with an attempt to provide some general observations to assist in dealing with
this critically important aspect of regulation.

11
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2. Leading issues related to definition

As we have noted, two classes of policy actors are targeted by regulations governing lobbying. The
first are government officials, including legislators, who are themselves |obbied; the second are lobbyists.
Since the former are usualy explicitly identified in both lobby legislation and in the body of regulations
that apply to their conduct, it is not necessary to discuss their identification here. The definition of
lobbyists, and lobbying activity, being much more troublesome, warrants examination.

In North America the obvious targets of lobbyist registration schemes are the fabled ‘guns for hire’ of
fiction and investigative journalism, or, in the language of much legidation ‘ consultant lobbyists'. That this
stereotype is simplistic soon came to be realised, and legislators extended registration to two breeds of ‘in-
house' lobbyists: full-time employees of corporations who were engaged in ‘government relations' on
behalf of their firms, and comparable employees of interest groups. This approach defines a lobbyist as a
person who receives some form of remuneration for representing the interests of a third party to
government officials. Thus, U.S. Public Law 104-65% and the Canadian Lobbyists Registration Act use
compensation as the trigger for registration.® In Ottawa a consultant lobbyist is an individual who ‘for
payment, on behalf of any person or organisation’ undertakes to communicate with public office holders
concerning a specified set of public decisions or to arrange meetings with public office holders. Likewise,
an in-house lobbyist is an employee whose duties include communicating with public office holders on
behalf of the employer.?*

Recognising that consultant and in-house lobbyists are the front-line actors in the lobbying business
has not simplified the task of defining who should be regulated. In fact, defining ‘lobbying’ and
determining who is a ‘lobbyist’ has proven particularly difficult in corporatist systems. Earlier we
described how the intrusion of multinational corporations and international social movements have
challenged corporatist policy-making systems, and encouraged authorities in those system to consider
adopting North American-style lobby regulation. Such a project, however, must deal with the challenge of
adapting regulatory frameworks that assume no prior privileged position for any group, to one that has for
decades incorporated certain groups into policy deliberations. Justin Greenwood reports that for reform-
minded members of the European Parliament, ‘a major obstacle in getting [regulatory] legislation to a vote
was the failure to provide a working definition of what constituted a lobbyist’.*® The concept of lobbying
was at odds with practice in a number of European states where corporatist structures made legitimate the
participation of numerous groups in governmental decision-making processes. How, for example, could the
representative of atrade organisation be characterised as a ‘lobbyist’ when he or she was participating, by
invitation or by time-honoured tradition, in officia advisory committees?

The European Parliament circumvented this problem by providing a set of conditions which, if met,
would lead a consultant or organisation employee to register as alobbyist.?® Greenwood:

“...the regulatory approach proposed by [MEP, Glynn] Ford was politically masterful in that it did not
attempt to define a lobbyist, but relied upon self-definition through the incentive of applying for a
pass. All those lobbyists wishing to visit the Parliament would find it much easier to obtain a regular
pass, availablein return for signing a code of conduct, than to stand in line for a day pass.”?’

Sdlf-definition may have resolved this particular impasse, but it is inherently flawed. It captures only
those lobbyists who actually work within the purviews of the European Parliament. Perhaps this is
satisfactory, as far as the members of the Parliament are concerned. A similar level of coverage has, until
recently, been the norm in the United States. But in other jurisdictions it is considered inadequate.
Lobbyists, after all, do not have to pace the halls of legislaturesif they want to meet with Parliamentarians.
Many lobbyists, in fact, feel that they can easily dispense with meeting with Parliamentarians altogether.
Asfar asthey are concerned real power is exercised through the executive and is best approached either at

12
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that level or via administrative offices. Conceivably, self-definition could be used to identify lobbyists

‘creatively loitering’ — as one lobbyist put it — in these offices, but, given the size and extent of most public
services, it is much less amenable to control.

Germany, which is frequently considered the quintessential corporatist state, has, since 1972, required
that associations wishing to be heard as the legid ature debates changes in policy must register beforehand,
disclosing their specific interests and the names and addresses of their representatives. Registration is
published and secures a pass to the legidature. By 1985 Clarke reported that the register included the
names of 1,226 associations and other organisations, but noted that the system had ‘a far narrower scope
than its closest counterparts in Canada and [at that time] Australia and there are no penal sanctions for
failing to comply with its provisions' .8

This system has been carried over into the reunified Germany, extending to the Bundestag and the
Federal Government with additional disclosure requirements relating to the number of members and the
composition of the board of directors and board of management. According to Malone, the register
continues to lack legal force. Itsaim....

“...isto identify clearly lobbyists and interest groups which supply information to the Bundestag and
its committees. Registration confers no specia status or privileges such as an automatic right to be
consulted at parliamentary hearings.”*

The Bundestag can refuse to hear registered representatives or can consult with unregistered
representatives, so there is no strong incentive to register. Furthermore, in an allusion to Germany’s
corporatist consultation process, Malone notes that ‘as a substantial number of Members of the Bundestag
are or were members of trade unions or employers' associations, there isinevitably a good deal of political
personal contact between such groups and individual Members . % In 1996 the annual register contained the
names of 1,614 organisations.*

According to a 1998 article by Ronit and Schneider these provisions, and similar arrangements in the
German states, have emphasised the representational legitimacy of ‘peak’ associations not only before
legislators but at ministry levels where contacts are ‘most intensive’. They maintain that as a result
lobbying firms have been discouraged, and that ‘there is no strong political demand for regulation amongst
the political and administrative elites .* A somewhat different impression emerges from a discussion of
lobbying in Denmark, which also has a corporatist tradition. Rene Rechtman and Larsen-Ledet report that
the corporatist system that prevailed there between the 1940s and 1980s was ‘sufficiently inclusive and
widely understood’ that lobby regulation was unnecessary, but that in recent years the intrusion of new
players with pluraistic assumptions and the increased use of lobbyists — which had previoudy not been

effective — has suggested the need for oversight and regulation.®

If oversight and regulation is needed, then it may be desirable to meld some of the provisions of North
American regulation with those that prevail in corporatist countries. In particular, this would involve a
broad definition of who is required to register as a lobbyist. A registry that smply records the names of
individuals or organisations who wish to communicate with Parliamentary and Ministry committees does
not adequately inform anyone of who is working elsewhere in the government to influence government
decisions on behaf of third parties. A registry that includes those lobbyists would not undermine
corporatist practices, but could supplement the present system of registering and authorising organisations
to participate in formal policy discussions.

These considerations draw attention to the fact that, where the inclusiveness of the registry is

concerned, much depends on the legislature' s understanding of where lobbying takes place and what
activities congtitute lobbying. In the United States, for example, federal and state legislation often assumes
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that lobbying begins and ends at the legisative branch, or, if it takes place el sewhere, with members of the
executive who are ‘covered’ in the Iegislation.34 Canadian legidation, on the other hand, takes a broader
view of how lobbyists target government, extending to nearly all public officials, though contacts with
cabinet ministers and senior officials are the subject of more extensive reporting. In today’s world, where
much government policy is at least shaped, if not resolved upon, at administrative levels, it seems to be
essential to employ a broad definition of where lobbying is carried out.

Similarly, it is important to specify what activities constitute lobbying. The popular image of the
lobbyist bearding a government official is only partially accurate. When the first Lobbyists Registration
Act was debated in Canada, |obbyists argued strenuously that it should cover actual representation, and not
the setting up of meetings between clients and officials, or the development for clients of ‘maps which
traced the development of policy decisions and provided strategies to assist clients to achieve their
objectives. At first blush these appeared to be reasonable limitations on the registration scheme, but
experience soon demonstrated that such activities do in fact provide lobbyists with important opportunities
to interact with officials and to present arguments that forward their clients’ interests.® Similarly, it has
been necessary to define very narrowly the nature of exchanges between officias and lobbyists over
requests for information and apparent administrative issues.

Lega precision is also essential for successful enforcement of regulations. For example,
legislation commonly describes lobbyists as communicating with public office holders ‘in an
attempt to influence *° decisions. Canadian officials were disappointed to discover that proposed
prosecutions had to be abandoned because the Crown Prosecutor concluded that:

“...inlight of the insufficiency of evidence establishing that an attempt to influence had taken place
and given there was no probability of obtaining a condemnation, no crimina accusation would be
filed...

The focus on the expression ‘attempt to influence’ entails that in order to successfully obtain a
prosecution under sections 5,6 and 7 one must demonstrate beyond a reasonable doubt that an
individual has attempted to influence a public office holder. The crimina nature of the offence
requires a very high standard of proof, which is analogous to the standard required to prove the more
serious offence of influence peddling under the Criminal Code thereby making it very difficult to
secure a conviction under the LRA."

As a consequence of this determination the references to attempts to influence were later deleted from the
Canadian Act and lobbying was described in terms of communications ‘in respect of’ legidation, policies
and so on.

At the loca government level different problems arise. Neighbourhood organisations, comprised
amost aways of volunteers, are significant actors. Local officials have sought to have the leaders and
official representatives of these groups register, but have encountered powerful objections on the grounds
that as private citizens acting voluntarily these individuals are exercising constitutional rights that should
be not limited by registration. In many cases local activists can point to provisions in the lobby regulations
of senior governments that specifically exclude voluntary lobbyists from registration. Quebec addresses
this issue through regulation, requiring registration by individuals who perform executive functions for
certain interest groups, whether or not they receive compensation.®

This brings us to the matter of exclusions. Regardless of how specific laws define lobbyists or the act
of lobbying, lawmakers have attempted to achieve greater certainty by setting out exclusions. The most

common exclusions refer to the representatives of other governments — local, regional and international —
who are acting in their officia capacities. In addition, it is common to find exclusions that reflect the social
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and political experience of the jurisdiction. For example, in North America the representatives of formally
recognised aboriginal councils are often excluded from the obligation to register.* Certain activities are
also excluded, particularly activities of a public nature, such as appearing before legislative committees or
other inquiries. The principle in both instances has to do with the public role of the official or nature of the
activity involved. If either is transparently a performance of a public function, then further publicity, or
exposure, is considered to be unnecessary. At the same time, care has to be taken that exclusions are not so
broadly stated as to encourage non-compliance. For example, in 1996 the Canadian L obbyists Registration
Act was amended to exclude communications made by lobbyists ‘in direct response to a written request
from a public office holder, for advice or comment’ relating to matters before the government.” It soon
became clear that lobbyists could use — or even solicit — requests for comment in such a way that specia
pleading for their clients could go unreported. Following the next quinquennial review of the Act the
clause was amended so that only communications ‘restricted to a request for information’ could be
excluded.”* Finally, it has to be remembered that the scope of |obby legislation may create exclusions. That
is, what is not specifically covered may be excluded. The U.S. Lobbying Disclosure Act of 1995, for
example, focuses on contacts between lobbyists and officials and on the expenditures incurred in order to
support those contacts. Section 3(7) defines ‘lobbying activities' as...

“...lobbying contacts and efforts in support of such contacts, including preparation and planning
activities, research and other background work that is intended, at the time it is performed, for use in
contacts and coordination with the lobbying activities of others.”

‘Lobbying contacts are defined in terms of ‘oral or written communications to executive or
legislative branch officials.** No mention is made of grassroots activities in support of communication
with officials, yet this aspect of lobbying is highly developed in the United States and has been recognised
in Canada as so much a part of lobbying activity that it must be included in lobbyists registration filings.”®

3. Summary: The challenge of definitions

Wording, as aways in legislation, determines its effectiveness. Experience has shown that vague or
partia definitions of who is to be covered by legidation, or what activities are encompassed, |eads to non-
compliance or inadequate compliance. Therefore:

o Thedescriptions of lobbyists and of lobbying activity must be clear and unambiguous;

e Equaly, exclusions must be precise;

o Definitions must be clearly understood by lobbyists, office holders and members of the public
and robust enough to support legal challenges.

For some European countries where globalisation has brought North American lobbying practicesinto
uneasy tension with corporatist processes, it might be advisable to establish parallel systems of registration:
One dedicated to supporting existing corporatist practices, the other meeting new needs for transparency.
Whatever decisonsindividual legislatures arrive &, it isimportant to remember that....

Definitions reflect the broad constitutional and political realities of the country for which they are
devised. Therefore, they cannot be transferred from one palitical system to another without careful
consideration and modification.

Where a decision is made to build a registry and regulations around the goal of transparency,
effectiveness ismost likely to be achieved if there is broad and inclusive definition of:

e Lobbyistsand lobbying activities;
o Thetheatre of lobby activity.
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In conclusion, targets for registration are commonly defined in legidation by the fact that they
receive compensation for carrying out lobbying activities. Where a definition has eluded lawmakers,
lobbyists may be invited to identify themselves by virtue of carrying out specified lobbying activities,
though such a procedure can encourage non-compliance. Generally, definitions are refined by specifying
that certain classes of actors are excluded from the obligation to register. These exclusions may reflect
constitutional conventions, the political history of the jurisdiction and the practical realities of conducting
business between governments.

Disclosure: How much isenough?

1. Introduction

A central challenge for this paper is to identify and articul ate those aspects of |obbying activity whose
disclosure will, in general, provide officials and the public with sufficient information to satisfy them that
lobbyists' activity is compatible with the public interest, and alows parliamentarians to weigh the appeals
of lobbyists against advocacy on behalf of ordinary members of the public.*

The challenge in disclosure has to do with the quantity and detail of the information submitted. To
achieve transparency there must be meaningful disclosure. Both compliance and timely and effective
analysis are enhanced if disclosures are pertinent, but parsimonious. Members of the first Canadian
parliamentary committee to investigate a proposal to regulate lobbyists confessed that ‘we have come to
reaise how difficult it is to achieve transparency while at the same time ensuring that the information
desired to accomplish this goal is relevant and produced in a manner which makes it easily understood by
the general public, the media and Members of Parliament’.* Howard Wilson, speaking from experience,
described the challenge this way:

“Thisis the heart of alobbyist registration system and where the widest range of alternativesis found
among different jurisdictions. Where to draw the line can be a matter of considerable difficulty and
controversy. Some of the debates in Canada and elsewhere have been driven by the notion that if
some disclosed information is good, then more is better. It can, at times, be difficult to keep the debate
focused on why lobbyist registration is being considered in the first place, i.e. what isthe ‘evil’ that is
being addressed.”*®

Disclosure is the aspect of lobby regulation most susceptible to elaboration, wise and unwise.
Initially, Canada’s Lobbyists Registration Act, reflecting the Committee concerns previously quoted, made
modest demands of registrants. So much so, in fact, that the first version of the Act was derisively called
‘the business card bill’. Subsequent revisions threaten to encumber the registration process, with the most
recent requiring lobbyists to make monthly reports of contacts with senior public office holders.
Elaboration may flow from experience with lobbying processes and be designed to €licit information that
best exposes how governments are influenced; identification of grass-roots and coalition campaigns, for
example. However, goaded by evidence of corruption and scandal, lawmakers sometimes impose ever
more exhaustive requirements for disclosure. Forgetting that the ingenuity of the unscrupulous is
inexhaustible, they create thickets of regulation that intimidate all but those they are meant to discourage.”’
For example, financial information is a popular target, yet the true costs of a lobbying campaign are
extremely difficult to assess. The data demanded is difficult to obtain and what is provided is often
incomplete and therefore virtually meaningless.

Core disclosure requirements ask |obbyists to identify:
. The interest being represented;
. Object of lobbying;

. The government institutions being lobbied.
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Each of these categories is susceptible to expansion. Where regulation has been in place for some
years, additional disclosure requirements have included spending details, lobbying techniques,
organisational membership and, where they are permitted, arrangements for contingency funding. Their
usefulness often depends on how legidators intend to apply the information that is collected. If the purpose
is primarily to obtain, and to give the public, a broad understanding of what interests will be affected by
changes in policy, then genera statements may suffice. If, on the other hand, legislators expect that the
information might be used in criminal prosecutions, detailed knowledge of lobbyists activities could be
valuable. In the aftermath of the Abramoff scandal, for example, Senator John McCain advocated
extending disclosure requirements, arguing that the FBI could have identified Abramoff’s activities earlier
if more information had been available.®®

2. The elaboration of core requirements

In the following paragraphs we will examine the principal disclosure requirements in current
legislation. As we shall see, experience has led to the addition of further categories, and we will consider
some of these before attempting to draw some genera conclusions about their utility and applicability.
Before leaving the topic we will also glance at the disclosure requirements for ‘dual mandate’ lobbyists
and at the issues surrounding the timing of reports and the form in which reports are made.

2.1.1. Theinterest being represented: Cui bono?

While registration identifies lobbyists themselves, it does not shed much light on those who benefit.
As this became apparent, regulations were introduced that compelled consultant |obbyists to identify the
names of their clients, and ‘any person or organisation that controls or directs the activities of the client or
has a direct interest in the outcome of the lobbyist’s undertaking'.*® In the case of corporations, this would
include the names of holding companies or subsidiaries, particularly subsidiaries that, in the language of
the US regulations, will benefit from the lobbyists' work. Similar disclosure was required of corporate
lobbyists. Some American states go further. New York, for example, demands a copy of the retainer or
employment agreement and the names of affiliates. Texas requires associations to describe their methods
of decision making, to estimate the number of their members and to name those members who are
influential in decision making. Texas aso requires laobbyists representing private companies to report the
number of shareholders, the officers and/or members of the board of directors and the names of any
individuals holding more than 10% of the shares.*

Lobbying by interest groups has posed more of a challenge. It is not always clear whether interest
group members are the direct beneficiaries of group representations. The benefits to members may be clear
when businesses participate in a trade organisation that lobbies for tariff protection or subsidies, but when
organisations representing health professionals lobby for improvements in health care systems the
connections are by no means as obvious. They are even more difficult to discern in the lobbying of such
public interest groups as Amnesty International. Nevertheless, there is broad support for the contention that
however altruistic the origins of lobbying activity, the public interest demands that it should be transparent.
In line with this view, the Green Paper on the European Transparency |nitiative prepared for the European
Commission has suggested that groups be asked to explain who they represent, what their mission is and
how they are funded.*

Legidators have adopted several disclosure mechanisms designed to determine who is behind
lobbying activity. The United States' federal legidation requires registrants to identify organisations that,
in asix month period, contributed more than USD 10,000 to the lobbying activity, or ‘in whole or in major
part plans, supervises or controls the undertaking.>> The Ontario Lobbyists Registration Act, 1998 has a
similar requirement for disclosure of the names of those persons or organisations that have contributed
more than USD 750 to a lobbying undertaking.>® While not all Canadian jurisdictions establish a financial
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threshold for reporting participation in a lobbying undertaking, it is usual to require lobbyists to identify
codlition partners and/or to identify entities that have a direct interest in the outcome of the lobby
undertaking.

How meaningful is thisinformation? There is no doubt that identification of corporations expecting to
benefit from the outcome of lobby undertakings is helpful to officials as they assess the pressures for
specific outcomes, and it also alerts other interests, including the public, to efforts to obtain public benefits.
Similarly, since it is by no means difficult to hide a specific interest behind area or dummy interest group,
it is helpful to require registrants to identify beneficiaries or those who are directing activity. Whether
detailed information about private companies or about the decision-making structures of interest groups is
truly helpful to policy makers and the public is another matter, and the need for it may in part depend on
the availability of such information elsewhere. For example, in many jurisdictions associations are required
to file information about their constitutional bylaws, financial structure and leadership in separate
registries. It seems counterproductive to burden lobbying databases with information that is available
through such sources.

2.1.2. Financial information

Hardened observers of lobbying claim that to understand who benefits from lobby campaigns, one has
to ‘follow the money’. It is understandable, therefore, that reporters, politicians and members of the public
should attach importance to obtaining information about the costs of lobbying. Intuitively, most observers
correlate the level of expenditure on lobbying with the prize to be won, and while this may not be an
infallible guide, it is, in genera a reasonable assumption. It is also reasonable for the public to question
politicians when they appear to be selling public goods too cheaply. An ordinary member of the public can
be forgiven for feding that industries that are prepared to spend very large sums of money in order to
secure favourable public policies may well be expecting to recoup their expenditures at the expense of the
taxpayer and consumer. Knowing something of the cost of those campaigns not only alerts the public to the
stakes involved,™ but suggests that some effort should be expended, by the public service and relevant
advocacy groups, in giving comparable weight to alternatives to those put forward through well-financed
lobbying campaigns.™

Unfortunately, lobbying campaigns are frequently multi-faceted and expenses will be deployed to a
wide range of firms and organisations. Payments will be made not only to lobbyists themselves, but to
polling firms, advertising agencies, lawyers, accountants, non-profit organisations and even to charities
that espouse the same cause. Forensic accountants have the skills and information needed to look at the
overall effort involved in a campaign, and to arrive at a shrewd guess as to what it all costs, but such
assessments are extremely expensive, and usually available to the public, and to policy decision makers,
only long after key decisions have been made. Nevertheless, the lobbying that engulfs any important public
decision is so extensive that its cost is in itself a matter of public concern. Consequently regulators
frequently consider various stratagems for obtaining this information.

American lobby laws have been particularly concerned with extracting financial information from
lobbyists. The 1946 Federal Regulation of Lobbying Act, for example, required detailed financia
information, including:

e Thelobbyist's salary and duration of employment;

e How much the lobbyist was paid for expenses and the nature of those expenses.

Quarterly updating reports were required, specifying:
. A ‘detailed report under oath’ of funds received or spent during the preceding quarter;
e Towhom and for what purpose these funds were paid.*
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More detailed reports had to be filed, identifying:

e Each person making a contribution to the lobbyist or his organisation of USD 500 or more;
o Thetotal sum of al contributions made for the year to date;

e Each person who had been the subject of expenditure USD 10 or more, and the amount, date and
purpose of the expenditure;

e Thetotal sum of expenditure made by or on behalf of any person during the calendar year.”’

Failure to report this information could bring a fine of up to USD 5,000 or imprisonment for up to a
year; conviction of violating the Act might incur larger fines, longer imprisonment and prohibition from
lobbying for up to three years.

Despite these penalties, by 1991 Milton J. Socolar, Special Assistant to the Comptroller General,
summed up the view of many when he reported to the Senate Subcommittee on Oversight of Government
Management that the Act ‘has been largely ineffective’.® Examination of the 6,000 registrations filed in
1989 found that...

Information required of registered lobbyists was often submitted late and incomplete. The 6,000
lobbyists reported total receipts of USD 234 million and expenses of USD 76 million for 1989. Some
62 percent of required reports were filed late in varying degrees and over 90 percent were incompl ete.
We could not determine the extent to which required filings were not made, but interviews we
conducted suggest that there may be a significant number of non-filers.

The Comptroller’'s Office reviewed 1,107 reports, finding that while 6,000 lobbyists considered
themselves active in the period, 375 (34.9%) appeared to have received no income nor made any
disbursements. Nine hundred and five (90.5%) seem neither to have paid nor received any wages, fees,
salaries or commissions. A similar number apparently managed without offices or utilities. Slightly fewer
(84.6%) did without telephones, and, 75.1% lobbied without travel, fine dining or entertainment.*

Inadequate reporting was not entirely attributed to problems with the specific requirements to file
financial information. Imprecise definitions, inadequate guidance and forms that were ‘models of
confusion’ contributed to the shortfall, but requirements that left much to the discretion of lobbyists
themselves and the lack of effective monitoring clearly played their part. The General Accounting Office
recommended that |obbyists be required to file their contracts and that random audits should be routine.®

These recommendations were not implemented. Instead after many years of debate and, of course,
lobbying, the 1946 Act was replaced by The Lobbying Disclosure Act of 1995™ which attempted to secure
meaningful financial information by establishing earnings thresholds to trigger registration and requiring
‘good faith’ estimates of income and expenditures. Lobbying firms were required to register if an
undertaking would realise an income, adjusted for inflation, of USD 5,000 or more in a six-month period.
Organisations were subject to an expenditure threshold of USD 20,000 for the same period. All registrants
had to file semi-annual reports which would include either ‘good faith’ estimates of income and
expenditure or acopy of the firm or organisation’s filing under the Internal Revenue Code.®?

This attempt to come to grips with the financial aspects of lobbying has also encountered difficulties,
leading Loree G. Bykerk to conclude that ‘ many who lobby for organised interests, foreign governments,
and corporations do not register even their identity let alone their specific interest or their lobbying
expenditures as required by law’.% This assessment appeared to be confirmed by a General Accounting
Office comparison of ‘good faith’ and Internal Revenue Code filings, which found not only that the two
definitions, having different purposes and therefore different coverage, elicit quite different information,
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lobbyists can ‘switch between ... definition(s) from one year to another, and ... can choose the definition
that enables (them) to disclose the least information’.**

It is hard to escape the conclusion that the complexities of analysing and monitoring financial
disclosure are such that the cost of the effort involved far outweighs the benefits. True, the information so
obtained may prove vauable in prosecutions, but it should be possible to obtain much the same
information, at far less cost, by requiring lobbyists and their clients to retain al records of lobbying
undertakings for a period of years. Perhaps the most that can be realistically expected from requiring
financial disclosure is some indication of the importance that lobbyists clients attach to a specific
undertaking. Other jurisdictions have employed less ambitious methods to elicit this type of information.
The Quebec Lobbying Transparency and Ethics Act, for example, requires that consultant lobbyists
identify which of four compensation zones each specific undertaking will realise.®® According to the
Commissioner of Lobbyists, Andre Cote, this information is used as an indication of the significance that a
client attaches to a specific lobbying campaign.®®

2.2. Objects of lobbying

Unquestionably the public and officials need to know what it is that lobbying campaigns are intended
to achieve. In many cases protagonists are only too eager to identify their causes, but in others they have
strong reasons for obscuring their objectives. Their motives are not necessarily illicit; probably most reflect
competitive pressures in business. It is said that the Canadian data on lobby registration is followed most
avidly not by poaliticians, officias or journalists, but by lobbyists themselves, because they find in it useful
indicati org of the work that their competitors are doing and the opportunities that businesses are
pursuing.

This poses a dilemma for registry officials. How precise should the demand be for information
concerning the objects of lobbying? Too precise, and the unintended effect is to damage enterprise. Too
vague, and the public interest is violated. The U.S. Lobbying Disclosure Act of 1995 captures the sense of
this dilemma when it prescribes that the registrant must provide a statement of ‘the genera issue areas in
which the registrant expects to engage’ and...

...to the extent practicable, specific issues that have (as of the date of the registration) already been
addressed or are likely to be addressed in lobbying activities.®

The Canadian legidlation is less sympathetic. It requires ‘particulars to identify the subject matter in
respect of which the individual undertakes to communicate with a public office holder or to arrange a
meeting, and any other information respecting the subject-matter that is prescribed,” and goes on to
demand ‘particulars to identify any relevant legidative proposal, Bill, resolution, regulation, policy or
programme, grant, contribution, financia benefit or contract’.® In its advice to lobbyists the Registration
Branch indicates that in addition to specifying the object of lobbying by precise name and number,
registrants should aso give ‘a brief description... as to why you are lobbying with reference to the above-
mentioned Act, Legislation, Bills, etc. (e.g. with respect to its implementation and/or review of...)’.”°

The information thus elicited varies widely. Consider, for example, recent registrations by Queen’'s
University and the University of Cagary, two academic ingtitutions with comparable interests. The
President of Queen’s University, the signing officer for the registration, reported that the University
expected to lobby in relation to ‘public policy, Canada research chairs, student assistance and financial
support for higher education, immigration policy, commercialisation, indirect funds for research, copyright
reform, intellectual property, tax reform, charitable donations, land acquisition, health sciences initiatives'.
One can imagine senior members of the university administration brain-storming to come up with this list,
which by no means covers the full gamut of policies that Canadian universities are concerned with. The
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University of Calgary opted for a more succinct statement, proposing to lobby in relation to ‘post-
secondary education, funding, research and development, climate change technology, sustainable
development and innovation’. It is unlikely that the University of Calgary is any less interested than
Queen’s University in immigration policy (as it relates to students and the hiring of staff) or that Queen's,
which for a number of years has been working to develop a solar-powered automobile, would neglect
policy issues related to ‘ climate change technology and sustainable development and innovation’.

All of which illustrates the difficulty of providing meaningful responses to disclosure requirements,
and suggests that it would be more sensible to assume as some European practices appear to do, that
simply stating the lobbyist’s sphere of interests is sufficient to alert observers to the ramifications of a
lobby undertaking.” That is, until one begins to analyse some of the responses provided by lobbyists acting
for more speciaised organisations. Here two strategies may be adopted. On the hand, the registrant may
present along list of legislation, or programmes, that are the object of lobbying activity, hoping thereby to
hide the central purpose of the campaign in a mass of detail. On the other, a terse description — such as the
recent filing on behaf of a technology group, which stated only that the group would be lobbying on
‘Canada’s innovation strategy’ and ‘meetings’ — is no more reveaing.”” It may be that the difficulty of
communicating a complex assignment on a short electronic form, rather than obfuscation, explains why
these entries are vague and meaningless. At any rate, it justifies the authority given to officias to require
registrants to provide more complete information.

As agenera conclusion, lavmakers have a choice between accepting broad descriptions of lobbyists
objectives or requiring them to provide more precise details about the specific legidation, programme,
policy or other government activity that they are concerned with. If the former, legislators must expect that
interests will state their objectives in very broad terms, often with the result that it is virtually impossible to
discern the rea purpose of a lobby campaign. American and Canadian law attempts to force more
meaningful disclosure by first asking for a genera statement on the issue area, and then requiring
information about the specific legidation, policy or benefit that the undertaking addresses. As we have
seen, the information thus provided may not be illuminating. American laws are more likely to require the
filing of contracts and other documents. It may be that truly meaningful disclosure can only be obtained
through a combination of these requirements. That is, the current succinct reports that are filed on forms, if
coupled with a requirement to file certain documents, and with the authority on the part of registry officials
to demand clarification and/or to conduct investigations, may ensure that meaningful information will
ultimately be provided.

We have to remember that disclosure in and of itself cannot fully inform either officials or the general
public of the purpose or processes of a lobbying campaign. The key to effective disclosure lies in the
lawmakers’ understanding of what information is needed to shed light on the policy ramifications of a
lobbying campaign, and to alert officiasto illicit lobbying activities. To secure the latter objective, registry
officials must have the authority to demand that registrants clarify their filings and to pursue investigations
further, if necessary, to the point of setting in motion full-fledged criminal enquiries. To achieve the former
objective two conditions are necessary: Registry officials need the authority to demand clarification of
filings, and there must be in place both an informed bureaucracy, and a segment of the public — amongst
journalists, advocacy groups and rival interests — equipped to understand the implications of the
information provided, and to lead a public debate on the issuesthat it raises.

2.3. The targets of lobbying
Lobby registration requirements will seek to identify the points in decision-making processes where
lobbyists have attempted to exert influence. However, there is a good deal of variation in the amount of

information required and in the coverage of governmental institutions. European registries appear to most
frequently require lists of interests seeking to appear before specific parliamentary and administrative
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committees. The United States Lobbying Disclosure Act describes reportable ‘lobbying contacts as ‘any
oral or written communication ... to a covered executive branch official or a covered legidative branch
official’ made on behalf of a client. However, in their semi-annual reports lobbyists must provide lists of
the Houses of Congress and the federal agencies contacted on behalf of clients.”® Canada’s Lobbyists
Registration Act treats aimost the entire public service as susceptible to lobbying influence,” and requires
lobbyists to identify on first registration ‘any department or other governmenta institution’ with which
they communicate or intend to communicate.”

In the past Canada's federal legisation has not required lobbyists to name the officials that they
contact. Even when lobbyists made contact with officials at socia events, they have not had to name the
officials, but to report ‘informal communications with unnamed officials of specified agencies. However,
the new Federal Accountability Act will require lobbyists in Ottawa to identify any senior public office
holders (designated public office holders) with whom they communicate. Senior public office holders are
ministers of the Crown, deputy ministers, associate and assistant deputy ministers and similar designated
officials. Thisinformation must be filed monthly and must include the date of communications and ‘any
particulars .... to identify the subject matter of the communication’.”® This is by far the most searching
disclosure requirement of any lobby regulation currently in effect, and it will be interesting to see whether
it does indeed provide meaningful information to policy makers, the media, and the parliamentary
opposition on the one hand or the general public on the other. One can envisage the public obtaining a very
clear understanding of the frequency with which lobbyists interact with senior officials and when
interaction occurs. Doubtless, too, this information, if properly reported, could assist in prosecutions in
lobbying cases. By the same token interactions between officials and lobbyists may become increasingly
formal, as both strive to avoid any appearance of undue influence. On the other hand, administration of the
reporting process will be onerous. The Lobby Monitor predicts that...

“..if it is like many of the other ‘sunshine laws', it is quite likely that it will succumb to one of two
problems — relevant information (purposefully) buried amidst a sea of usdless and irrelevant
information, or, information so truncated as to barely meet the letter, but not the spirit, of the law...””’

Other possible outcomes include engaging in ‘ non-reportable contact by pushing the point of contact
below the required reporting levels in departmental hierarchies’ or to rely on ‘serendipitous’ meetings with
targeted officials. Alternatively, the Monitor wonders whether senior officials will be inundated with
communications from lobbyists whose clients insist that they leave no public office holder in the dark
about their needs. In the final analysis, the Monitor expects the reporting requirements to be expressed so
vaguely that they alow ‘for as much ambiguity and anonymity as possible’, so that ‘after much money,
time and effort, when al isin place, the public is likely to be left dlightly poorer but none the wiser’. This
could well be the case. On the other hand, the Federal Accountability Act also provides that the
Commissioner of Lobbyists shall have greater independence than earlier officials were given.
Consequently, lobbyists may discover that it is not as easy as it has been to secure loosely-worded
regulations.

Before leaving this subject we should note that lobby regulations generally exempt certain types of
communication from reporting. All the North American legislation examined for this study, exempts
formal presentations to legislative and other hearings that are on the public record. Communications asking
for information or related to specific issues of enforcement or interpretation are also exempt. Lawyers
advising their clients ‘on the construction, meaning, or legidative or administrative action’, to quote
Hawaii’s lobbying manual, are usualy exempt, unless the communication is deemed to be an attempt to
lobby.”™ Some jurisdictions exempt communications responding to requests for information from public
servants. Draft legidation recently introduced in Alberta does this, but Parliamentarians in Ottawa have
concluded that such requests are susceptible to connivance between officials and lobbyists and treat them
as lobbying communications.” Most of these exemptions are meant to cover communications that are on
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the public record, relate to the specific application of regulations, emanate from lawyer-client relations or
involve requests for information. However, depending on the precision with which the exemption is
worded, it is sometimes possible for skilled lobbyists to use these communications to, in effect, lobby. An
apparently innocuous request for information, for example, may encourage a public officia to purse a
course action favoured by the lobbyist.

2.4. Other disclosure requirements

Understanding of the policy implications of lobbying undertakings can be significantly enhanced
when the names of clients and other potential beneficiaries are known. Identification of the ingtitutions
being lobbied is equally important, since it allows tracking of decision processes, and aerts officials and
others to the need to ensure that all issues and considerations are taken into account. However, other
information is sometimes required, the salience of which is not always clear. Although these requirements
may have been injected into the regulatory process as a result of particular situations, they can acquire a
life of their own, becoming virtually permanent fixtures, regardless of their true utility or the fact that they
may unnecessarily encumber both regulation and analysis.

Broadly speaking, these additions have two purposes. Firdt, they are believed to shed light on the
impact lobbying has on decision making. Second, they may reinforce other regulations. A few serve both
purposes.

In the first category we find, in American legidation, the requirement that foreign interests should be
identified. This requirement has its origins in the Foreign Agents Registration Act of 1938 which required
individuals, other than diplomatic representatives, who were acting for foreign governments, political
parties, corporations or other organisations by spreading propaganda or otherwise engaging in politica
activities. The Act was later amended to shift its focus to the gathering of information on lobbyists
representing foreign corporations, and, in 1995, incorporated into the Lobbying Disclosure Act, a step that
possibly reflects the declining utility of such information in an age when most domestic economic policy
has to take account of global economic conditions.?* Canada's Lobbyists Registration Act imposes a very
different requirement when it calls for disclosure of ...

“... particulars to identify any communication technique that the individual uses or expects to use in
connection with the communication with the public office holder, including any appeals to members
of the public through the mass media or by direct communication that seek to persuade those
members of the public to communicate directly with a public office holder in an attempt to place
pressure on the public office holder to endorse a particular opinion.”8

By identifying grass-roots campaigns that have been fomented by lobbyists, legislators presumably
hoped that policy makers would be able to distinguish the ‘ genuine article’ . Given that the sophistication of
modern lobbying makes it unlikely that any significant campaign will lack either professional |obbyists or
grass-roots campaigning, this hope has probably proven unrealistic, and the information the provision
generates may be of greater interest to students of 1obbying than to policy makers. Nevertheless, the clause
does provide other benefits, notably, the fact that it enables officials to elicit reports of ‘unofficial’
communications at, for example, social occasions, conferences and so on.

Disclosure requirements that reinforce or compliment other regulations would include those that call
for details of previous government employment and public office holding, contingency contracts and
government funding. The first reinforces moratoria on lobbying by former office holders. The second may
alert finance officials to infringements of regulations governing the awarding of contracts when
contingency fees are involved, and the last reflects regulations that prohibit government agencies from
attempting to lobby for preferred policies.
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3. Disclosure of lobbying from within
3.1. Lobbying by legislators

The term *dual-mandate lobbying’ may have originated in Sweden where, according to the European
Parliament’s report on Rules on lobbying and inter-groups in the nationa parliaments of the member
states, there is some discussion about the dangers of a ‘dual mandate’ for MPs involved in interest groups
or state authorities® This is an issue that has been touched on earlier, in comparing the status of interest
groups in corporatist countries with their counterparts in pluralist states. Although in Sweden this debate
appears not to have altered the status quo, in some other countries it has brought about changes in the way
legislators disclose their relations with groups.

The central issue is whether a legislator who represents a constituency is subject to a conflict of
interest when he or she also acts as a representative of a collective body, such as a union or an employers
association. In France, deputies in the National Assembly are expressy required to use their positions
exclusively to carry out their public duties, and are forbidden to belong to ‘any association or group which
defends private, local or professional interests' or to make ‘any commitments to such groups regarding
their parliamentary activities, if such membership or commitments involve accepting mandatory
instructions.® As we have seen, other European countries have taken an entirely different approach.
Germany, Sweden and Denmark have not only considered the representation of collective bodies to be
compatible with election to the legislature, they treat it as being in the public interest, since it contributes to
the development of consensus on major policies. This understanding probably accounts for the fact that
there appear to be no rules governing disclosure of member’ sinterests.

The debate on the issue in the United Kingdom illustrates its complexities. It waxed and waned for
many years, and, according to Grant Jordan, came close, in the 1990s, to ushering in full-fledged lobby
legidlation. Lobbyists themselves were reported to be in favour of such a step, but ‘ unexpectedly’ the push
for legislation gave way to ‘regulation of legisiators, rather than lobbyists.’® Members of Parliament had
represented specia interests for generations, and there was resistance to attempts to limit their activities.
However, the debate over consultancies was fuelled by a series of scandals involving lobbying, and
gradually controls were imposed. These took the form of resolutions on the conduct of members, the
setting up of committees on standards, and the establishment of a register of Members interests which
would record ‘all outside sources of remuneration which involved “the provision of services in their
capacity as Members of Parliament”’.® On 6 November 1995 the House passed a resolution relating to
‘conduct of Members and prohibiting paid advocacy relating to certain situations. As with earlier
resolutions, the general prohibition it enunciated was tempered by subsequent elaboration:

“...in particular no Members of the House shall, in consideration of any remuneration, fee, payment,
or reward or benefit in kind, direct or indirect, which the Member or any member of his or her family
has received, is receiving or expects to receive — (i) advocate or initiate any cause or matter on behalf
of any outside body or individual, or (ii) urge any other Member of either House of Parliament,
including Ministers, to do so, by means of any speech, question, motion, introduction of a bill or
amendment to a motion or a bill.”

In other words, while the Members were constrained against engaging in debate on behalf of outside
interests, they were not forbidden to lobby informally for those interests. Consequently, the rules on
members disclosure continued to be enforced and were strengthened, providing for declaration of interest
in respect of matters coming before the House;, the deposit with the Commissioner for Standards of
agreements involving the provision of services by Membersin their Parliamentary capacity and prohibiting
Members from initiating, participating in, or attending delegations to Ministers or public officials where
issues would be addressed that relate exclusively to the organisation with which the Member has a paid
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interest. They also required Members to report directorships and consultancies and other professiona
undertakings where they might receive remuneration in return for offering guidance concerning the
lobbying of Members, ministers and officials.®

According to the Sxth Report of the Committee on Standards in Public Life, these measures have
‘dramatically changed the perception of |obbying among MPs'.

“Our witnesses were overwhelmingly of the opinion that the regulation of MPs through the ban on
paid advocacy and the new rules on registration of interests had changed the approach in Westminster
for the better. The assessment of the former Parliamentary Commissioner for Standards was
reassuring:

‘To the best of my knowledge the financial links with lobbyists have now been broken. Some non-
financial links are proving embarrassing but at least the spectre of cash for influence through this
route has fallen away. "’

To summarise: in addition to prohibiting the direct and formal advocacy by Members and their
participation in certain types of meetings, the British House of Commons requires Members to register and
deposit agreements whereby they provide services arising out of their Parliamentary capacity, including
advisory undertakings, and to declare their interest in matters coming before the House.

3.2. Lobbying by family members, legidlative staff and journalists

The United Kingdom has also dealt with the issue of lobbying by Members support staff, who,
because they hold full passes to the Palace of Westminster, have reatively free access to Members and
could be in a position to exert influence. Registers were established for staff members and journalists,
requiring the latter to report ‘both the employment for which they received the pass and any other paid
occupation or employment where their privileged access to Parliament may be relevant’, and staff
members to register ‘any relevant gainful occupation’ — that is occupations that ‘might reasonably be
thought to be advantaged in any way by access to the parliamentary buildings and their services and
facilities . Staff members must also report the receipt of gifts.®

In recent years lobbying by family members has become an issue. In Washington, where marriages
between lawmakers and lobbyists is not uncommon, the Senate recently adopted an ethics package that,
inter alia, will prevent spouses from taking advantage of their family status to lobby members of
Congress.®

3.3. Disclosure requirements for ‘ All-Party Groups

The growth of executive power and the consequent decline of influence on the part of back-bench
members of legidatures have led to the evolution of Members groups to informally examine broadly-
defined issue areas. The composition and concerns of these groups vary according to the public agenda and
that of Members. They may be referred to as ‘All-Party Groups', Parliamentary Groups, Parliamentary
Caucus Groups or as Inter-groups, and their organisation and proceedings are not highly institutionalised.

Where these groups are composed entirely of legidators who are independent of any interest, and
where they receive staff support from officials of the legislature itself, their presence and activities must be
treated as part of the normal functioning of the legislature. However, when these groups admit members
who are not legislators or when they receive staff support from outside interests, questions arise about their
susceptibility to influence.
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The British Parliament appears to be the only legislature that has articulated rules to deal with this
issue. Westminster requires groups whose members are drawn from more than one party to register the
names of the officers of the group and the source and extent of any benefits that they receive, including
‘the provision of staff help by outside organisations or individuals' and relevant occupational information
relating to outside staff.*® The groups must also adhere to Parliamentary rules governing their organisation,
membership and influence by outside interests.

4. Summary: Emergent principlesin disclosure

Disclosure is the soft under-belly of lobby regulation. Sometimes it is also a swollen under-belly.
Effective disclosure requirements elicit that information which most succinctly and accurately:

e Capturestheintent of lobbying activity;
e Identifiesits beneficiaries, and

e Pointsto those offices and institutions that are its targets.

Even when regulation succeeds in securing this core information, it will by no means ensure that
decision processes are transparent or satisfy the legitimate information needs of key players in the
legidlative process. Depending on those needs, supplementary disclosure will be required. Legidators and
ministers, for example, will want to know where lobbying pressure is coming from, and whether it reflects
broad public opinion. Consequently they have an interest in securing the disclosure of information about
coalitions and about techniques of lobbying that generate grass-roots support. They also have an interest in
ascertaining where information is coming from and whether it is credible, but for policy analysts that
information is centra to their concerns. Watchdogs for the public — and for other interests — insist on
disclosure that reveals where lobbyists have been heard, and the relative attention paid to competing
camps. Finaly, the official guardians of public integrity will want records that assist them to track illicit
lobbying undertakings. Attempts to satisfy even these users of disclosed information — and they are by no
means the only ones asking for expanded disclosure — can create a reporting system that collapses of its
own weight.

Given this inclination toward over-indulgence, regulators have to remember that while much is
feasible, it isimportant to apply afew basic rules. Namely:

e Information sought and collected has to be relevant to the core goals of ensuring transparency,
integrity and efficacy;
e Thedemand for information isredistic in practical and legal terms;
¢ Information can be disseminated efficiently to the public, to legislators and to officials.
There are, of course, information needs that do require a less frugal approach. Where prosecution is
contemplated, for example, documentation and extensive records are essential. However, lobby regulation

may be best served if lobbyists are smply required to hold records for a given period, or are required to file
them in a separate process.

To reinforce all disclosure requirements registry officials must have authority to call for clarification
of filings; to carry out further investigations, and to hand off enquiries to the police.

Finally, it should be noted that disclosure on the part of legidators who are permitted to lobby has to

observe somewhat different rules than those imposed on others. A member of alegislature has privileges
and opportunities denied to others. Therefore, he or she has a particular obligation to revea any
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undertakings with outside interests that stem specifically from the member’s role as a legidator. Similar
obligations apply to legidative staff and to parliamentary journalists.

Reporting processes and technologies

Lobby regulation has engaged the interest of legisatures in much of Europe and North America, but,
as we have seen, the adoption of regulatory measures has occurred sporadically. The measures themselves
are by no means uniform, and their administration frequently reflects the idiosyncrasies of the adopting
legislatures. For example, separate registries may exist for each legislative chamber. Some registries are
accessible through the internet, and filing itself can be conducted electronically. Others seem to rely on the
provision of documentsthat are not amenable to website reporting.

Nevertheless, the current interest in lobby regulation has been accompanied by a growing appreciation
of the utility of electronic filing and reporting. Electronic filing has made possible the collection or
dissemination of far more information than the early regulators of lobbying could have imagined.
Essentially, electronic filing has made modern regulation feasible. Its benefits are numerous:

e Registrants can file efficiently from their offices;™
e Forms can dicit quantifiable information, thereby facilitating analysis,

e Information can be easily stored and archival and documentation storage costs are greatly
reduced;

e Internet access to filings and reports diminates the physical centraisation of information and
makes that information readily available to members of the public as well as officias, thereby
facilitating transparency.

At the same time, electronic management of lobby records may impede transparency. As we have
seen, this is especially true of forms calling for disclosure of information concerning the objects of
lobbying undertakings. Clearly registry officials have had to acquire experience in developing forms that
elicit truly informative responses, and where such information is not forthcoming officials need the
authority to investigate.

As well, dectronic filing cannot meet al the information needs of lobby regulation. Although it is
relatively easy to file contracts, agreements and other business document el ectronically, legidators have to
consider when it is lawful or in the public interest to make that information publicly available. It may be
more appropriate to hold some information in confidence, or to require registrants and their clientsto retain
records against the demands of some future inquiry.

Information overload can also be a problem. As some lobbyists have discovered, providing too much
information can obscure lobbying objectives just as effectively as providing too little. Well-intentioned
data collection can be equally unhelpful. Detailed expense accounts, for example, may ultimately tell very
little, and the filing of voluminous records of meetings, official and unofficial, between senior office
holders and lobbyists may yield little useful information to al but the most persistent and experienced
enquirers. Requiring registrants and their clients to deposit or retain this kind of information may facilitate
the policing of the lobby activity, and perhaps, therefore, is necessary. However, its inclusion on registry
websites may simply inhibit the public from enquiring into lobbying activities that should be transparent.
If legislators decide to add appreciably more disclosure requirements to registries, they may find it helpful
to establish two-tier sites so that summary information can be supplemented by more extensive reporting.

In short, eectronic filing has greatly facilitated lobby registration and regulation. However, there are
limits to its application. Although the technology can handle incredible amounts of data, the human
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capacity to accessit till has limits and the ingenuity of individuals who wish to obscure their undertakings
is correspondingly extensive. Hence administrators of registry processes must be ingenious in developing
forms that elicit genuinely useful information and legislators must avoid expanding demands for
information to the point where it is difficult for the public to digest. Supplementary methods of holding and
accessing information and documentation are essential, as are provisions in the regulations that alow
registry officials to require further information and to carry out investigations.

Timeliness

Reporting deadlines are as important as disclosure itself. To serve the public interest, disclosure must
be made and updated in atimely fashion. Canada’' s federal law requires initia reporting within ten days of
entering into a lobbying undertaking, and the American law, 45 days™. In Washington registrants must
file reports semi-annually updating the information initially provided, but in Ottawa the new Federa
Accountability Act will soon require monthly reporting on certain activities, such as communication with
senior public office holders.*

Codes of conduct

Codes of conduct have increasingly become a part of modern lobby regulation. Three types of
conduct now affect the operations of lobbyistsin a number of countries.

The least coercive are the professional codes adopted in several jurisdictions by associations that have
been organised by |obbyists themselves. These associations represent lobbyists to government and to other
business sectors. They attempt in various ways to enhance the professional calibre of the lobbying
community, conducting training sessions and developing codes of professional conduct which to some
extent emulate the codes that govern the traditional professions. These efforts are constrained by the nature
of the lobbying business itself. Unlike medicine, law, architecture or engineering, lobbying is a field of
endeavour that can be entered relatively easily. It does not require along period of formal study; there are
no vetting bodies to confer credentials on new lobbyists. Furthermore, no legidature has conferred on these
embryo professiona bodies the same legal disciplinary powers held by the senior professions. Thereiis, in
effect, no compulsion to belong to a professional body in order to practice. The fact that many lobbyists
belong to the legal profession also hampers efforts to create and impose on practitioners a single
professional identity. Consequently, though some associations of lobbyists have attempted to discipline
wayward practitioners”™, the open nature of the business and public ignorance of professional codes has
rendered their efforts largely ineffective. The codes, therefore, state important ground rules for lobbyistsin
their relations with one another, with clients and with government officials, but because enforcement is
extremely limited they do little to constrain those |obbyists who wish to break the rules.

Employment and post-employment codes and the rules governing the conduct of members of
legislatures are in several ways more significant influences on the behaviour of lobbyists. A condition of
obtaining access to the European Parliament, for example, is that lobbyists must ‘comply strictly’ with the
rules that require Members to report remuneration or other benefits, including staff assistance, provided by
third parties, and must satisfy themselves that the appropriate report has been registered.*® They must also
comply with staff regulations governing the employment of former officials and respect rules relating to
the conduct of Members and of Members assistants. A number of jurisdictions now have rules in place
that purport to regulate the conduct of members of the legislature and public servants, and though lobbyists
may not be specificaly enjoined to respect them, the consequences of ignoring them, as far as public
officials are concerned, will act as a constraint on their behaviour and thus on that of |obbyists.

A few jurisdictions impose codes of conduct on lobbyists, either as a condition of access to

legislatures and government offices, or as in the case of Canada, as part of the legidation regulating
lobbying. As we have seen, the European Parliament, under Rule 9(4) permits lobbyists to hold permanent
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passes to the legidature on condition that they observe a code of conduct. Some aspects of the code have
been noted. Others require lobbyists to disclose to the Members and other officials that they deal with the
interests that they represent, and to refrain from certain activities.” Failure to comply with the code can
lead to withdrawal of the lobbyist’s pass, and thusto denia of access to Parliament.

Some American states also couple lobbyist registration with formal or de facto codes. lowa, for
example, does not have a code, but prohibits lobbyists from intentionally deceiving public officias with
regard to facts pertinent to lobbying; sending unauthorised communications to public officials, accepting
contingency fees, or acting as a conduit for campaign funds. Wilson notes that in California ‘every person
who registers as a lobbyist... must periodically attend a lobbyist ethics orientation course’, which is
conducted by the ethics committees of the state legislature. Certification as a lobbyist is contingent on
taking the course. Wilson aso notes that the state of Texas has adopted a code of conduct for lobbyists, but
that it is primarily concerned with the lobbyist’s relationship with clients.®

Canadian governments appear to be the only ones that legislate a code of conduct. Amendments to the
Lobbyists Registration Act which came into effect in 1996 authorised the Ethics Counsellor to develop a
code that would apply to all registrants and in-house lobbyists.** Quebec and Newfoundland subsequently
introduced similar provisions.100 The code, which came into effect in 1997, has two e ements, a statement
of principles and a set of rules which flow from those principles. There are three principles, caling on
lobbyists to conduct themselves with openness, with integrity and honesty, and in a professiona manner.
These are, in Wilson's terms, ‘goals and objectives to be obtained’” while the rules set out the ‘ standards’
that the principles enjoin. Thus, the principle of openness (or transparency) invokes three standards: an
obligation to identify to officials the beneficiaries of the lobbying activity and the reasons for it; a
commitment to convey information accurately, taking care not to mislead those being lobbied, and, thirdly,
arequirement to remind office holders of the lobbyist’s own obligation to adhere to the Act and the Code.
The standards relating to integrity and honesty are confined to a commitment to respect the confidentia
nature of information obtained and not to use confidential information ‘to the disadvantage of their client,
employer or organisation’. The principle of professionalism is covered by rules relating to ‘conflict of
interest’, requiring lobbyists to avoid representing conflicting or competing interests and to avoid placing
office holdersin positions of conflict of interest.

While these provisions are by no means extensive, they are susceptible to fairly broad interpretation,
and can be amended and strengthened. Perhaps more important, the revised L obbyists Registration Act, in
authorising the Code, aso conferred on the Registrar powers necessary to investigate suspected breaches
of the code, a measure that considerably extended the Registrar's ability to enforce the Lobbyists
Registration Act. In addition, the final report of any investigation carried out under the Act must be sent to
Parliament. The Registrar has limited authority to take other action on findings that the Act, including the
Code has been breached. Prosecution decisions rest with the Attorney General. However, in the lobbying
business, where reputation is an important asset, the presentation to Parliament of an authoritative adverse
report, and subsequent media interest, can be a significant consequence.'™

As far as codes of conduct are concerned, the central issue that excites debate is not their actual
content, but rather their status. Should they be voluntary? Or enforced with incentives? Or should they be
full-fledged regulations? The European Commission has encouraged umbrella organisations of European
public affairs practitioners to develop their own codes of conduct using three minimum criteria adopted by
the Commission:

e Lobbyists should act in an honest manner and always declare the interest they represent;
e  They should not disseminate misleading information;

e  They should not offer any form of inducement in order to obtain information or to receive
preferential treatment.
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In its recent Green Paper on transparency the Commission notes with approval that various umbrella
organisations have adopted voluntary codes based on these standards, and that some have also introduced
sanctions such as reprimands and expulsions. Although it reports that only consultant lobbyists are obliged
to observe the codes, the Green Paper suggests reluctance to embrace full-fledged imposition and
regulation of codes by the European authorities. It invites the profession to develop a code that would
cover al lobbyists and that would be part of avoluntary system run by the Commission and made effective
through incentives and sanctions.'® Whether such a system would secure adequate compliance is a moot
point, which we can better consider after having examined current procedures for securing compliance.

Securing compliance
1. Strategies for securing compliance

The imposition of sanctions is often the first recourse of legidators attempting to address issues
arising from improper lobbying. Sanctions are a necessary feature of lobby legislation, but are seldom
sufficiently stringent to constitute a true deterrent. Even substantia fines or imprisonment, for example,
may not intimidate lobbyists who anticipate very large profits from winning significant government
contracts for their clients. Again, American experience is a case in point, with the Abramoff scandal being
only the most recent example of some lobbyists' irrepressible conviction that it is possible to get away with
behaviour that is either illegal or clearly outside the limits of professional conduct. In May 2006 Robert S.
Mueller, Director of the FBI revealed that since 9/11 his agency, as part of its increased emphasis on
counter-terrorism, had moved more than 200 agents to corruption investigations. By 2004 and 2005:

“More than 1,060 government employees were convicted of corrupt activities, including 177 federal
officials, 158 state officials, 360 local officials and 365 police officers, according to FBI statistics.
The number of convictions rose 27 percent from 2004 to 2005.”*%

Nor is the United States unique. Canada has recently experienced its own ‘ sponsorship scanda’ as a
result of which a public servant and advertising executives were convicted of colluding over the awarding
of contracts. A major public enquiry concluded that lax enforcement of regulations, including lobbying
regulations, had led to ‘a culture of entitlement’ which permeated government decision making.’® Tainted
by the scandal, the governing Liberals were defeated in the election of January 2005 by the Conservatives,
led by Stephen Harper, who made his government’s first order of business the introduction of the Federal
Accountability Act which has been referred to earlier as strengthening the role of registry officials and
tightening disclosure regulations. The political history of many countries contains similar episodes,
regardiess of the severity of their laws punishing corruption. The United States is endowed with a
legidative system in which power is highly diffused and the opportunities for lobbying — legal and
illegal — correspondingly abundant. But it is worth remembering that the same openness that encourages
lobbying also fosters a competitive advocacy environment and investigative journalism that not only
reveals instances of wrong-doing, but creates the impression that America, in comparison to other
countries, is riddled with corrupt lobbying practices. Perhaps the United States is more given to spectacular
exercisesin lobby wrong-doing, but that scarcely means that the rest of the world is free of similar, though
less dramatic, activities. The lack of publicity may merely mean that they have not been investigated. As
an FBI official wryly commented when the 2004 and 2005 records were revealed, ‘| don't think anybody
recognised the number and quality of cases we would generate'.

The lesson of American experience is that sanctions, while important, are only a small part of the
regulatory regime that will confineillicit activity to tolerable limits.

One of the obvious concomitants of attempting to limit corrupt practices in lobbying is that
sanctions — whether they be fines, imprisonment or denial of accessto officials — cannot be imposed unless
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registry officials are authorised to require expansions of the information filed by registrants and accorded
the powers of investigation needed to access the tortuous and convoluted trail left by unscrupulous
lobbyists. In Canada, for example, early iterations of the Lobbyists Registration Act neglected to give
officials sufficient time to identify infractions and carry out investigations. The introduction of the Code of
Conduct now enables officials to initiate investigations at any time. This, together with enlargement of
powers of investigation has permitted a considerable increase in the number of investigations and, officials
believe, greatly enhanced compliance.'® Enhanced powers, however, do not aways lead to successful
prosecutions. Registry officials may be required to hand-off investigations once they reveal the possibility
of criminal activity. In theory this is an appropriate demarcation line, one that ensures that eventua
prosecution will rest on the findings of investigators experienced in criminal cases. But it may actually
result in a failure on the part of the police — who frequently have more urgent priorities — to complete
investigations.

These limitations have prompted registry officials to call on legislators to be more imaginative in
developing sanctions that can be applied without criminal prosecutions. As we have noted, the Canadian
practice of reporting to Parliament on investigations which have proven violations of the Act conjures up
unwelcome publicity for lobbyists. In other jurisdictions, registration constitutes a license to lobby and
offences against the regulations, including codes of conduct, can be punished through withdrawal of
registration. This approach has been adopted in several European jurisdictions. In Canada, while neither
British Columbia, Newfoundland and Quebec, nor the federal government in its new Federa
Accountability Act,'® establish a license system, they do provide for denial of registration. It is unclear
whether or not denial would violate rights of Canadian citizens or whether the courts would consider such
a sanction too significant for adjudication by an official or even an administrative tribunal.

What is clear, however, is that the effective use of access as an incentive to ethical lobbying conduct
depends on more than simply issuing or denying passes. As we have noted, publicity is an important
adjunct. So is a system for ensuring that lobbyists who have been denied access, do indeed find doors
closed against them at the legislature, the executive and in administrative offices. This can only be
achieved if officials and politicians fully understand the nature of the regulatory process and automatically
look for evidence that those who lobby them are authorised to do so. It is not enough to enjoin lobbyists to
declare their roles and affiliations, or even to insist that they carry authorisation. Those who are lobbied
must be able to access registries to verify credentials and they must be expected to carry out verification as
a matter of course. This means that there must be managerial directives requiring public servants to verify
lobbyists' credentials and to report possible infractions. In turn, the effectiveness of such directivesimplies
that public servants and politicians should be exposed to educational programmes that prepare them to
recognise lobbying activity and familiarise them with reporting facilities and requirements.

Compared to the costs of monitoring, investigating and prosecuting lobby wrong-doing, education
appears to be less expensive™® When adequately supported and imaginatively conducted, it can also be
far more effective. Education strives to create a culture of compliance with the requirements of registration
legidation and the ethical standards promulgated by governments. Education programmes address a
number of targets. They prepare public officials and lobbyists to understand the role of lobbying in
government decision making and to be aware of registration requirements and codes of conduct. The
introduction of sessions on lobbying and its regulation can be considered a logical addition to the courses
on government ethics that have become aregular part of the curriculum of in-house training programmes.
When directed outside government, education can target |obbyists themselves — through their associations,
their trade journals, and even, as in the California case, through requiring them to enrol in special training
programmes. As for the genera public, the academic study of lobbying issues at the university and senior
secondary school levels, together with broad outreach to citizen’s and business groups, as well as periodic
media coverage, helps to create expectations about lobby regulation and public ethics that lobbyists,
officials and politicians come to understand must be met. At the same time, they help the public to

31



GOV/PGC/ETH(2007)4

appreciate the significance and utility of lobbying processes, including knowing how to participate in
policy debates, rather than the blanket condemnation of lobbying that is encouraged by sensationa
coverage of scandals.

In conclusion, it seems evident that compliance is best addressed through a spectrum of strategies that
start with clear requirements for inclusive and timely registration and disclosure and go on to include:

e Formal sanctions;

e Manageria directives requiring public servantsto verify lobbyists' credentials and to report
possible infractions;

e Theendowment of registry officials with adequate powers of investigation and prosecution;
e  Education.

Compliance also depends on the development of a culture of integrity throughout governmental
ingtitutions. Such a culture reinforces each element of a compliance regime; the lack of a culture of
integrity cripples regulation, however carefully devised and expressed it may be. The influence of a
regulatory regime and of a culture of integrity will be discussed in alater section.

2. Government or voluntary regulation?

Earlier reference was made to the suggestion in the European Commission’s Green Paper on the
European Transparency Initiative that the profession be invited to develop a code that would cover all
lobbyists and that would be part of avoluntary system run by the Commission and made effective through
incentives and sanctions.™® Specifically the Commission has proposed:

e A voluntary registration system, run by the Commission, with clear incentives for lobbyists to
register. The incentives would include automatic alerts of consultations on issues of known
interest to the lobbyists.

e A common code of conduct for all lobbyists, or at least common minimum requirements. The
code should be developed by the lobbying profession itself, possibly consolidating and improving
the existing codes.

e A system of monitoring and sanctions to be applied in case of incorrect registration and/or breach
of the code of conduct.

A start has been made to implement such a system. According to the Green Paper lobbyists
organisations have been encouraged to develop their own codes of conduct based on minima suggested by
the Commission. As noted earlier, the resulting criteria are summarised in the paper as:

e Lobbyists should act in an honest manner and always declare the interest they represent;

e  They should not disseminate misleading information;

e  They should not offer any form of inducement in order to obtain information or receive
preferential treatment.

However, as the Green Paper goes on to note, the organisations that have signed on to this process
represent only a portion of those who lobby in Brussels. Interest group and think-tank employees as well as
some members of professional groups, including lawyers, are not covered by these codes'®. Thisillustrates
the fact that the creation of a common code depends on securing a shared view of appropriate conduct in
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this domain on the part of different professiona bodies. Public relations specidists, journaists, lawyers,
managers, accountants and even doctors and engineers can be found in the world of lobbying. Most of
these fields are represented by professional bodies that have widely varying capacities to discipline their
members and diverse views on what constitutes appropriate conduct.

Assuming that it will be possible to arrive at a Code that covers most of those who lobby in Brussels,
the question arises as to whether the proposed incentives will be sufficient to encourage lobbyists to
observe the Code. In the North American context the promise of ‘automatic aerts of consultations on
issues of known interest to the lobbyists' would be insufficient. Lobbyists, after al, are in the business of
‘knowing what is going on’. A somewhat more stringent incentive that we have noted in some European
jurisdictions is the practice of making registration a prerequisite to participation in consultations. This
would be a more powerful incentive than simple notification, as long as forma participation were
necessary to the lobbyists involved. It would not be an incentive for those lobbyists who use less formal
means for influencing legislators and officials. On the other hand, if the theatre of lobbying activity were to
be broadly defined, as suggested earlier, and if the privilege of access were to be dependent on trict
observance of the Code, there might be sufficient incentive to bring the majority of lobbyists into
compliance.

This brings us to the last of the Commissions proposals. Monitoring compliance is most likely to be
achieved on a systematic and comprehensive basisif it is carried out by officials, and if those officials have
authority to investigate non-compliance. And while some assistance in monitoring can be expected from
members of the public, the media and lobbyists themselves, the most consistent source of information
about lobbying activity has to be public officials. The people who are being lobbied are in the best position
to require lobbyists to observe ethics codes and to report failures to do so. Their effectiveness, however,
will depend on the extent to which they are familiar with the regulations regarding lobbying and with their
own obligation to assist the monitoring process.

This last point suggests that while it may be possible to mount a lobby registration scheme on a
voluntary basis, in the final analysis its success will depend on a level of enforcement that can only be
achieved at the governmenta level. Only government has the authority to require lobbyists to divulge
information. Only government can require officias to report the failure of lobbyists to comply with the
rules. Only government can investigate such failures and prosecute breaches of the rules. Only government
can impose sanctions such as the denial of access.

Perhaps the achievement of a culture of integrity, such as was alluded to at the conclusion of our
discussion of sanctions and compliance, would obviate the need for coercive measures and permit
dependence on voluntary conformity with codes of conduct established by professiona bodies. Canadd' s
experience in the sponsorship scandal — which revealed that a number of lobbyists had not troubled to
register — demonstrates that, in this country at least, no such culture exists, and some degree of coercion is
necessary. It may be that a combination of governmenta and voluntary arrangements, such as has been
suggested for Brussels, can be made to work, but, again the Canadian experience suggests otherwise. In the
several reviews that have been conducted of the lobby legidation, lobbyist organisations have argued
against measures that would introduce greater transparency. The Canadian code was developed in
consultation with lobbyists, and can be hardly considered rigorous; quite possibly a code that was entirely a
product produced by Iobbyists themselves would be even more permissive.

Several arguments have been put in favour of avoluntaristic approach. The Sixth Report of the British
House of Commons Committee on Standards in Public Life concluded that ‘the weight of evidence is
against regulation by means of a compulsory register and code of conduct’. The evidence cited by the
Committee warrants comment.
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First, the Committee felt that ‘the credibility of compulsory regulation schemes is often diminished by
amendments to the rules. An elaborate, frequently changing system could produce unfairness, evasion and
bureaucratic complexity.” The evidence supporting this view was ‘the history in the United States, Canada
and Austraia in particular, of amendments to regulatory schemes to fill a succession of loopholes'.
Whether the Australian registry was in existence long enough to experience elaborate and frequently
changing rules, is questionable, but it is true that Canada and the United States have discussed a number of
schemes to fill loopholes, and changes have been introduced. Doubtless these processes have created
problems for lobbying firms,™™ but revisions of regulations are only to be expected when, as in the
Canadian case, the state enters a new field. As we have seen, while the leaders of different governments
may want to achieve similar objectives, such as transparency and integrity in public policy making, the
political cultures and constitutional arrangements of their respective countries force each government that
begins lobby regulation to invent its own approach. There is, as we have argued, no ‘boiler-plate
legidation available. Even in the United States, where lobby regulation has been attempted for over a
century, changes in public attitudes, in the scale of government activity, in the processes of party politics
and public decision making, as well as in the technologies of political communication have all fostered a
continuing debate over regulation. Both countries have been going through, and will continue to go
through, a period of political learning in this field. It is doubtful that the adoption of a voluntaristic
approach would have avoided this evolution.

The second criticism is that defining lobbyists and lobbying, and distinguishing the latter ‘from the
simple provision of information would be difficult’; a point also made in the present discussion.
Nevertheless, as the discussion also demonstrates, definitions have been achieved by North American
governments, and probably as effectively as in more voluntaristic systems. Indeed, the assertion in the
Sixth Report that ‘the self-regulation schemes operated by lobbyists' organisations are already moving
toward greater convergence', suggests that differences in approach and practice have been a problem. The
fact that some of these groups have themselves recommended government take a lead in regulation
suggests that harmonisation is more difficult to achieve than the Committee would have us believe.

An argument that may have carried more weight with the Committee than these stems from the very
advice given by the professional lobby groups. Namely, that by creating a ‘category of “registered” or
“licensed” lobbyist’ government would ‘give the impression that access to government could only be
gained through the employment of that kind of company’. In support of this view, the Committee quoted
Justin Greenwood to the effect that:

“Those schemes which are based on a declaration of clients by lobby firms tend to benefit lobby firms
seeking intelligence on their competitors at the public expense. While lobbyists are no doubt
concerned to improve standards, they tend to seek regulation to enhance their own status by
controlling access to the profession and by seeking recognition.”***

Some of the consequences of lobby registration may be pernicious in the manner Professor
Greenwood suggests. Competition between firms, as a result of lobbyists' trolling for business, can
complicate decision processes and increase the costs of public administration. But not all the lobbyists who
watch the registers are business competitors, some are employees of public interest groups, such as
Democracy Watch, in Canada, and Common Cause (and a host of others) in the United States. Their
intervention, while irritating to many consultant lobbyists, is frequently in the public interest. Nor is it
appropriate to dismiss the registers because only lobbyists and journalists follow them. The lobbying field
is a speciaised one in journalism as it is in business, and those journalists who regularly follow the
registers play an important role in disseminating information about lobbying to their colleagues and to the
public at large™® Finaly, it has to be remembered that one of the objectives behind the creation of
registers is efficacy. It is helpful to government officials to know who the lobbyists are, who they
represent, what they are trying achieve and, if possible, how they are trying to achieve it. To some extent
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use of the registries depends on education and familiarity with the data available. In 2005-6 the website for
the Canadian federal registry recorded 82,230 visits (a 96 % annual increase in the number of hits),
following a period of heightened public interest in lobbying issues, the beginnings of an education
programme mounted by the Registry and stricter monitoring and verification by Registry officials.

Does a registration system create two-tier access to government as the British Committee suggests?
The Committee cites a number of British charities, as well as Professor Greenwood, to this effect. On the
other hand, it is doubtful that the creation of the lobbyist registration process in Canada, or its counterpart
in the United States, has done anything more than reveal a situation that has existed for many years. A two-
tiered system exists because of the growing complexity of government, and the need for guidance in
understanding and approaching decision centres. The present author has interviewed a number of directors
of Canadian charities about their activities in public policy development. These individuals referred to the
Lobbyist Registration Act as adding to the paper burden that they have to carry, but none suggested that
registration has made it more difficult for them to gain access to decision makers. Some commented that it
has hel ped them to track the activities of lobbyists working for interests that they oppose.

This writer finds the case for formal regulation more compelling than the case against that is
presented in the Sixth Report. As will be argued shortly, registration schemes address fundamental issues
associated with applying the principles of open government and of working towards integrity in
government. At a more mundane level, governments are in a better position than lobbyists' organisations
to work towards standard rules for lobbying and to provide both lobbyists and the public with reliable data
about them and their activities. Again, Canadian experience confirms one of the positive observations of
the British Committee: that registration does encourage lobbyist organisations to deal with ethical issues
and to improve the standing of practitioners in the eyes of the public. But most important, governments
possess the authority to insist that lobbyists, on pain of losing either reputation, access, or, in the worst
cases, freedom, conform to certain standards of behaviour. Professional organisations, even with
government encouragement, find it difficult to effectively discipline their members. As Canadian and
American experience attests, enforcement of standards has not been easy for government either, but over
the long run, as regulatory systems develop, governments stand a better chance than professiona
organisations of securing compliance with regulations.

3. The place of lobby regulation in the regulatory regime

Where lobby legidation isin place it is one of a group of laws, policies and practices that define the
guality of governance in the state. Taken together, they can be termed a regulatory regime. Even more than
lobby regulation, these laws will reflect the national context in which they are developed, and so are far
from being identical from one country to another. Nevertheless, we can find common elements. Among the
more important of these, particularly from the perspective of lobby regulation, are laws, policies and
practices which regulate the legidature and its members; govern the internal management, including the
financial management, of the public service; provide for oversight of the executive by independent
agencies appointed by the legidature; regulate elections; codify the criminal law, and define the
relationships between citizens and the state.

The principal significance of this regulatory regime is that it establishes the culture of government. It
is through this regime, that public aspirations for transparency, integrity and efficacy are authoritatively
expressed. Interdependent, mutually reinforcing, the constituent elements of the regulatory regime create
the environment that fosters — or discourages — the attainment of these aspirations.

Although all elements of the regime can influence lobby regulation, the influence of some is more

important than that of others. Their significance, too, will vary from one country to another. In most
jurisdictions, the regulation of the legislature itself and of the conduct of legislators and officials of
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government are extremely important. We have observed how these rules vary from legislature to
legislature, and how that variation affects the relationship between legidatures and the representatives of
interests. In some legislatures ‘dual mandates' are a matter of course; in others, they are acriminal offence.
Even so, in many countries there is a growing concern to monitor, and often to regulate, the behaviour of
legislators and officials both while they serve and for specific periods after service. It is increasingly
realised that public officials have access to knowledge and to other office holders that is a commodity in
the lobbyist’s world; a commodity whose purchase provides an unfair advantage to the lobbyist’s clients.™

Financial management policies are aso significant factors in lobby regulation. Advertised calls for
bids, competitive bidding, project evaluation, and bans on contingency fees all congtitute a framework that
is supposed to govern the behaviour of lobbyists when they represent clients seeking government contracts.
Failure to conform with financid management legislation, regulations and policy guidelines may be
detected through audits conducted by oversight authorities and can lead to prosecution under criminal law.
Thus the lobbying framework created by financia management polices is reinforced by oversight
legislation and the criminal law.

In most states, but particularly in North America, election law is closely tied to lobby regulation.
Historically lobbyists and their clients have found that campaign finance is a sure route to the warm regard
of legidators. As one Canadian businessman argued, you have to give money to politicians to get their
help:

“1 prefer to do that [give to politician’s election campaigns] than start running around after the
election saying there was a misunderstanding. Then you risk being misunderstood for four years. The
risk isbig. In business we sometimes need the help of bureaucrats and MPs.”

Lobby regulation plays a modest role in this regime, but it can be a key strand in the web. In Canada,
for example, it would be hard to identify the extent of the ‘revolving door’ problem, and so hard to know
whether or not the Vaues and Ethics Code for the Public Service is accomplishing its purpose, were it not
for the disclosure provisions of lobby legislation. Without it, as well, major contributors to, and important
officials of political parties, would not be identified as lobbyists, so that it would be hard to establish a
connection between the operations of political parties and the exercise of influence. The Lobbying Act, as
the Lobbyists Registration Act is now called, and elections legidation thus work together to shed light on
what has been a murky part of Canadian public life. Again, the provisions of the Act have helped to
operationalise Treasury Board rules regarding the letting of contracts, identifying, for example, instancesin
which lobbyists may have received contingency fees for their assistance in obtaining contracts, contrary to
Treasury Board rules.

The significance of the regulatory regime becomes strikingly apparent when we consider the goals
that the European community has set for itsinstitutions at Brussels. In the words of the 2006 Green Paper:

“The Commission believes that high standards of transparency are part of the legitimacy of any
modern administration. The European public is entitled to expect efficient, accountable and service-
minded public ingtitutions and that the power and resources entrusted to political and public bodies
are handled with care and never abused for personal gain.”**®

The principles of transparency, integrity and efficacy are here laid out. The Green Paper goes on to
demonstrate the role a regulatory regime plays in reaising these principles. Access to documents
legidation, the creation of publicly accessible data bases relating to public consultation, the enhancement
of codes of conduct for legidators and officials and the establishment of policies and routines for
evaluating and publicly reviewing policy proposals have all been part of the move toward transparency.
The Green Paper:
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“With the European Transparency Initiative, the Commission has launched a review of its overall
approach to transparency. The aim is to identify and stimulate a debate on areas for improvement.
Consequently, the Initiative covers a broad spectrum of issues. These range from fuller information
about management and use of Community funds to professional ethics in the European institutions
and the framework in which lobby groups and civil society organisations are operating.”*'®

We see here how the decision to accept specific principles of governance introduces a compelling
logic into a variety of regulatory areas that changes every component as each is made compatible with the
core principles and restructured to create an interdependent regime. In this transformation, lobby regulation
is itself changed. To reflect for example, the Commission’s commitment that ‘relations between the
Commission and interest representatives must be open to outside scrutiny’™’, lobby regulation is
strengthened and acquires heightened significance. At the same time, however, the dependence of lobby
regulation on the other elements of the regime becomes apparent, requiring, as the European developments
illustrate, appropriate revisions of other statutes, policies and practices.

In sum, lobby regulation can neither be initiated nor reformed in isolation. As part of a complex

regulatory regime, it must affect, and be affected by, other elements of the regime. Accordingly, its
creation or modification must be synchronised with the revision of those other elements.
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ESTABLISHING AND MAINTAINING THE INTEGRITY OF
THE REGULATORY REGIME

The history of lobby regulation is one of periods of inaction interspersed with spasms of reform
triggered by scandal. The periods of inaction are not devoid of development or without significance. On
the contrary, the routine application — or, as in many cases, lack of application — of the regulations reveas
their strengths and weaknesses. Occasions arise for public comment and discussion of suggestions for
reform. These discussions prepare the way for the changes that seem to come so suddenly in the aftermath
of scandal.

This has been the pattern of development for Canada’'s federal lobby regulations. It became clear
before the first Lobbyists Registration Act was passed that it was a weak piece of legislation, and that the
administration of the Act would be influenced by the wishes of the government of the day. This proved to
be the case.

A central problem was that the Registrar of Lobbyists was a civil servant and that the Office was
located in the executive part of government. The Registrar, who was not a senior official, was consequently
ultimately subject to the pressures that ministers and other senior officials could bring to bear. It was
absurd to expect this official to interview Ministers of the Crown in order to determine whether
infringements of the Act, or the Code of Conduct, had taken place. Yet this was what the Act ordained.
Furthermore, the Office was vulnerable to budgetary, staffing and organisational decisions that severely
limited its effectiveness.

One of the saving graces of the early version of the Act was a clause that required a committee of
Parliament to review its administration and operation on the third year after the Act’s coming into force.'®
Several reviews have taken place, and each has led to significant improvements in the Act. Each also saw
the raising of issues that were not addressed and that did not lead to change, but that did influence
subsequent reviews.

Amongst the most contentious of these was the suggestion that the Lobbyists Registration Branch
should be removed from its place in a line department and put under the supervision of Parliament itself.
This proposal was put forward in 1993 at the first review, and repeated in subsequent reviews. The
argument was straightforward: The Registrar and the Branch, located as they were in a line department,
were exposed to improper influence. Such influence would be reduced if the Registrar were made an
Officer of Parliament and his’her appointment protected.

The argument was dismissed by successive review committees, dominated as they were by members
on the government side, but the status of the Registrar was enhanced and the powers of the office were
strengthened. Eventually, however, in the aftermath of the sponsorship scandal, the proposal was endorsed
by the Commission of Enquiry and found its way into the election platform of the Conservative Party,
which, on coming to power, lost no time in introducing the Federal Accountability Act. Section 68
provides that the government of the day shall consult with the leaders of all other Parliamentary parties
before appointing a Commissioner of Lobbyists, and that the appointment should be approved by
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resolution of both Houses of Parliament. The Commissioner shall hold office for seven years, though
subject to removal for cause through an address of both Houses.

It is too early to evaluate this reform, but in theory the Commissioner should be in a position to
exercise his or responsibilities without fear or favour. Above al, the great advantage of appointment and
regulation by Parliament lies in the fact that the legidature itself is an open forum. It is a centre of media
attention and it has an authority that cannot be gainsayed at al easily by agencies in the executive branch.
Notwithstanding any proclivity individua Members may have for secrecy or for protecting the perquisites
of their party organisations, the competitive nature of the House and its underlying responsibility for the
public interest, will in the long run support an agency that is charged with promoting transparency and
genuinely enabling ‘public office holders and the public... to know who is attempting to influence
government’. Furthermore, even though the administration of the Registry is subject to the rules of the
public service, the fact that the Commissioner can obtain the ear of Parliament suggests that in matters of
staffing and management the Registry will have resources to match its responsibilities.

The rationale for these reforms is that the autonomy of the Commissioner of Lobbyists is essential to
ensuring the continued integrity of lobby regulation. In the Canadian case this has certainly been true of
Auditors General, who carry out their responsibilities in a similar way. In other jurisdictions comparable
levels of autonomy have proven their worth. It is the case with the Quebec Commissioner of Lobbyists and
at least two American states, New York and New Jersey, and it is noteworthy that Rep. Nancy Pelosi, the
Speaker of the U.S. House of Representatives has proposed creating an Office of Public Integrity which
would be overseen by the House Inspector General and would ‘audit and investigate lobbyists filings' and
refer problems to the Attorney Genera. If adopted, this measure would move administration of House
lobbying regulations toward greater autonomy and effect a major improvement in the enforcement of
disclosure rules.™® However, asimilar proposal has twice been defeated by the U.S. Senate.*®

Even though experience suggests that autonomy holds considerable promise, it is not without risk. A
great deal depends on the quality of the individuals recommended to lead the regulatory agency.
Governments able to command a magjority in the legislature could impose a weak candidate. Furthermore,
legidlators themselves have often proven unwilling to accept levels of regulation that they have promoted
on the hustings. It is possible that their collective sense of self-preservation would at times constrain the
gathering of information and the carrying out of investigations. Too, parliamentary bodies have shown
themselves capabl e of limiting resources and clipping mandates. Nevertheless, the likelihood of these risks
occurring under a parliamentary regime is far less than it would be were the regulatory programmes to be
housed in line departments.

A concomitant necessity is that the goal of transparency should be paramount in the management and
reporting arrangements of the registry. In the US and Canada the fact that the registries are publicly
available has meant that the media, and interests themselves, have confirmed their utility, while the fact
that reports into confirmed violations of the regulations are presented to Parliament and made public is a
substantial incentive for compliance. No lobbyist who plans to remain in business wants to be known, like
Jack Abramoff, as ‘the disgraced lobbyist’.™® The most important asset of any lobbyist is his or her
capacity to access decision makers. Public officials, elected and unelected, are distinctly unwilling to
consort with lobbyists with dubious reputations.

On balance, experience in the United States, Australia and Canada affirms that to be effective lobby
regulation must be overseen by an official of high standing appointed by the legislature, independent of the
government of the day for afixed term and otherwise removable only through aformal legislative process.
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CONCLUSION: EMERGENT PRINCIPLESIN LOBBY REGULATION

This paper has examined existing legisation and academic literature that deals with monitoring and
regulating lobbying. It considered the contexts which affect legidation and then looked at the more
complex issues of regulation, addressing broad themes, rather than detailed provisions. In addition to
discussing legislative provisions for monitoring and regulation, the paper looked at some fundamental
administrative principles.

The purpose of the paper is to identify a set of principles that might provide a framework to guide
future attempts to enhance the transparency and accountability of lobbying activity. In the following
paragraphs we will review our findings with that purpose in mind.

At the outset we established some context considerations. These included the fact that while there
appearsto be atrend, at least in North America and Europe, toward heightened lobby regulation, that trend
has two opposing aspects. Globalisation has diffused modes of 1obbying across nations, creating common
problems and raising similar issues in diverse societies. But, at the same time each political system values
the objectives of regulation differently and varies legidative provisions accordingly. Perhaps we cannot
derive a principle from these observations, but we can suggest, as a rule of thumb, that:

Lobby regulation has to respect and conform to the cultural forces at work in each jurisdiction, and to
have regard for the constitutional conventions of that jurisdiction.

It is not wise, in other words, to propose legidation that can be copied from jurisdiction to another.
Put more formally, an attempt to identify principles for regulation should not be confused with the creation
of legidation that can be applied uniformly across jurisdictions. The best that one can hope to do is to
identify a number of common situations that may be addressed in similar, but not identical, ways.

This caveat is particularly pertinent in Europe, where nations with corporatist traditions are
experiencing the tension between these two forces: the forces of globalisation and respect for ‘socia
partnerships’ that have served them well. It follows that each legislature has to review both the need for
regulation and its precise form in the light not only of international experience, but of its own
constitutional arrangements and its prevailing political culture.

Having identified broad contextual influences on lobby regulation, the paper moved on to examine the
‘state of the art’ in the field, bearing in mind a series of questions that might logically guide the framing of
lobby regulation. How does the legidator identify the target of regulation? Who is to be regulated? As we
saw, thisis a fundamentally difficult issue for some countries and in some situations. Next the question of
disclosure was raised. What should they be required to disclose? This is the meat of lobby regulation, and
the most difficult to formulate parsimoniousy. Codes of conduct, in various forms, were addressed by
asking how labbyists can be regulated, and led on to the issue of securing compliance. Finally, points were
made in response to the question: How can the integrity of lobby regulation be ensured?

In practice, targets for registration are commonly defined in legislation by the fact that they receive
compensation for carrying out lobbying activities, but this definition is expressed in law principaly in
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North America. In Europe formal definition has eluded lawmakers, leading them to invite lobbyists to
identify themselves by virtue of carrying out specified lobbying activities, a procedure that resolves a
political difficulty but may encourage non-compliance, especially where lobbying activities can be
undertaken through informal contacts with legidators and officials. It is also a procedure that depends on
those same office holders to strictly require lobbyists to carry passes, badges or similar authorisation.

Definitions can be refined by specifying that certain classes of actors are excluded from the obligation
to register. These exclusions may reflect constitutional conventions, the political history of the jurisdiction
and the practical realities of conducting business between governments.

Whatever the specific requirements of the legidating jurisdiction concerning definition, the
importance of clear definition has to be emphasised. Vague or partia definitions of who is to be covered
by legidation, or what activities are encompassed, leads to non-compliance or inadequate compliance.
Therefore it isimportant to ensure that:

e Descriptions of lobbyists and of lobbying activity are clear and unambiguous;

e Exclusionsare equally precise;

o Definitions are robust enough to withstand legal challenges.

Some jurisdictions have embraced very broad aspirations. The European Commission has undertaken
to embed the principles of transparency and integrity in its laws and practices. Such policies impose a
compelling logic on those laws and practices. Where lobby regulation is concerned, making transparency
and integrity the principal goals of regulation means that effectivenessis most likely to be achieved if

e Definitions are broad and inclusive;

e Thetheatre of lobby activity is also defined broadly and inclusively.

Turning to the issue of what lobbyists should be required to disclose, the paper stresses that both
compliance and timely and effective analysis are enhanced if disclosures are pertinent, but parsimonious.
Core disclosure requirements dicit information that...

e Capturestheintent of lobbying activity;

e Identifiesits beneficiaries; and

e Pointsto those offices and institutions that are itstargets.

Furthermore, while much information can be gathered, it isimportant to apply afew basic rules.
Namely:

o Information sought and collected has to be relevant to the core goals of ensuring transparency,
integrity and efficacy;
e Thedemand for information isredistic in practical and legal terms;

o Information can be disseminated efficiently to the public, to legislators and to officials.

In this respect, eectronic filing has revolutionised lobby regulation, making it possible to collect
and disseminate large quantities of information. However, there are limits to its application. Most
members of the public have difficulty analysing much of the information that can be made available.
Hence, administrators of registry processes must be ingenious in developing forms that elicit genuinely
useful information. There are, of course, information needs that require a less frugal approach. Where
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prosecution is contemplated documentation and extensive records are essential. For this purpose,
regulation may be best served if lobbyists are required to hold records for a given period, or must file them
in a separate process.

Finally,

e To secure the objectives of lobby regulation, registry officials need the authority to demand that
registrants clarify their filings and to pursue investigations further; if necessary, to the point of
setting in motion full-fledged criminal enquiries.

e Reporting deadlines are as important as disclosure itself. To serve the public interest, disclosure
must be made and updated in atimely fashion.

Apart from specific registration requirements and the rules associated with the broader regulatory
regimes that address integrity issues across governments, the principal regulations that affect lobbyists are
contained in codes of conduct. At present only Canada, at the federa and provincia levels, legidates codes
of conduct. Elsewhere access to legislatures may be contingent on observing codes, or there may be purely
voluntary observance of codes developed by professional bodies. The existing codes are not extensive,
although in the Canadian case they do provide a platform for investigation and regulation by registry
officials.

At present the central issue that excites debate about codes is not their actua content, but rather their
status. Should they be voluntary? Or enforced with incentives? Or should they be full-fledged regul ations?
The paper reviews the current debate, and suggests that...

“Realisation of the principles of transparency and integrity will be contingent on the implementation
of mandatory codes.”

A similar debate surrounds the issue of compliance. Lobby regulation, whether voluntary or
legislated, is part of aregulatory regime which aims to achieve transparency and integrity in government. It
may be possible, through the operation of others of these measures to create a culture of integrity and
openness that obviates the need to |egislate |obby regulation. However, experience to date indicates that the
principles of transparency and integrity cannot be adopted half-heartedly. They have to be accepted by all
the ingtitutions and at al levels of a government. Furthermore:

Competition for public goods is such that it may be impossible to attain observance of lobby
regulations on avoluntary basis.

Conseguently legislators may have to resort to legislated regulation. Thisis likely to be most difficult
in European jurisdictions where nations with corporatist traditions are experiencing the tension between the
forces of globalisation and respect for the ‘social partnerships that have served them well. It may be that
where globalisation has brought North American lobbying practices into uneasy tension with corporatist
processes, it might be advisable to establish parallel systems of registration: One dedicated to supporting
exigting corporatist practices, the other meeting new needs for transparency.

Finally, experience indicates that the integrity of lobby regulation is extremely difficult to ensure on a
voluntary basis, or if it is entrusted to the administration of ministers or even to the legislature itself.
Experience indicates that:

e The integrity of lobby regulation is best maintained if the principal officia responsible for

enforcing the regulations set out by the legislature is appointed by the legidature itself for a pre-
determined period and is removable only under clearly defined conditions.
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e Administrative support must be adequate to allow effective implementation of the regulatory
requirements.

Lobby regulation has developed incrementally as part of a process of political learning. We are at
an early stage in the process. One of the things that we have learned is that lobby regulation exists as part
of a regulatory regime, and that if the implementation of the principles of transparency, integrity and
efficacy is to be achieved, the refinement of lobby regulation must be seen as only a part of a process of
enhancing an integrated and interdependent body of laws.
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character’ described in section 7511 (b) (2) of Title 5 United States Code. A similar list of
members of congress and employees in that branch describes ‘covered legidative branch
officials'.

Section 2(1).

49



GOV/PGC/ETH(2007)4

75.
76.

7.
78.

79.

80.

81.
82.
83.

85.

86.

87.

88.

89.

90.

91.

92.
93.
94.

Section 5(2).

The Federal Accountability Act Statutes of Canada. 55 Eliz. 11, 2006. Chapter 9, sections 67 (2)
and 69 (4).

The Lobby Monitor 18 (December 18, 2006) 6, pp. 1-2.

‘Lobbying Restrictions and Reporting Manua for the Lobbyists Law, Chap. 97, Hawaii Revised
Statutes, s. 3 (5).

Alberta Legislative Assembly 3 Session 26" Legislature. 2007. Bill 1 ‘Lobbyists Act’ s. 3 (2)[c]
exempts communications to public office holders ‘in response to a request initiated by a public
office holder for advice or comment’ on legidative proposals, development of regulations, etc.
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The filing before Parliament of an adverse report is clearly a more momentous event than the
advertising of disciplinary action by a professional body, but to date there is very little concrete
evidence of whether or not critical publicity in either venue actually resultsin aloss of business.

Green Paper, p. 10.
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Application and Effectiveness will be found in the Commission’s research studies: Restoring
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(Victoria: The Office, July 2003), p. 5; Statutes of Newfoundland and Labrador 2004 c. L-24.1
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as away to spend the regulatory dollar.” (E-mail. M. Nelson to P. Pross, March 20, 2007.)

Green Paper, p. 10.
Green Paper, p. 9.
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