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UNCLASSIFIED

MODULE 5 ON CONDUCTING SIMULTANEOUS TAX EXAMINATIONS

The complete manual currently consists of the following Modules:

General Module - General and legal aspects of exchange of information
Module 1 - Exchange of information on request

Module 2 - Spontaneous exchange of information

Module 3 - Automatic (or routine) exchange of information

Module 4 - Industry-wide exchange of information

Module 5 - Simultaneous tax examinations

Module 6 - Tax examinations abroad

Module 7 - Country profiles regarding information exchange

Module 8 - Information exchange instruments and models

The purpose of the Manual is to provide tax officials dealing with exchange of information for tax
purposes with an overview of the operation of exchange of information provisions and some technical
and practical guidance to improve the efficiency of such exchanges.

The manual can be used for training and to design or update domestic manuals. The modular approach
allows countries to choose only the parts that are relevant to their specific exchange programs.
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OECD MANUAL ON THE IMPLEMENTATION OF EXCHANGE OF INFORMATION FOR
TAX PURPOSES

MODULE ON CONDUCTING SIMULTANEOUS TAX EXAMINATIONS

1. INTRODUCTION

1. This module is designed to provide competent authority officials, tax examiners and other
relevant tax administration staff practical direction regarding the effective conduct of simultaneous tax
examinations. It is intended to provide guidance to tax administrations that do not presently have any
guidelines regarding the conduct of simultaneous tax examinations and to complement, rather than
substitute, any other procedures that tax administrations may have in place. Officials are encouraged to
refer to this module when carrying out simultaneous tax examinations.

2. Competent authorities are also encouraged to refer to this module when conducting exchange
of information training for relevant tax administration staff, including tax examiners and auditors
assigned to simultaneous tax examinations.

3. The OECD Model Agreement for the Undertaking of Simultaneous Tax Examinations and
Guidelines for Inter-Nordic Simultaneous Audits were taken into account when developing this module.

4, Countries may wish to consider negotiating bilateral or multilateral Memoranda of
Understanding, working arrangements or any other similar instruments with other countries, to facilitate
the efficient conduct of simultaneous tax examinations. This module, together with the OECD Model
Agreement for the Undertaking of Simultaneous Tax Examinations, for example, could be used as a
basis for developing a suitable instrument in this regard.



2. BACKGROUND - WHAT IS A SIMULTANEOUS TAX EXAMINATION?

5. A simultaneous tax examination is an arrangement by two or more countries to examine
simultaneously and independently, each on its territory, the tax affairs of taxpayers (or a taxpayer) in
which they have a common or related interest with a view to exchanging any relevant information which
they so obtain.

6. As a compliance and control tool used by tax administrations, simultaneous tax examinations
are effective in cases where international tax avoidance and evasion is suspected. The examination can
relate to both direct and indirect taxes. They assist in revealing exploitation or abuse of existing laws
and procedures in individual countries. Simultaneous tax examinations also ensure high levels of
efficiency regarding the exchange of information between tax jurisdictions and enable a comprehensive
review of all relevant business activities. Simultaneous tax examinations may reduce the compliance
burden for taxpayers by co-ordinating enquiries from different States' tax authorities and avoiding
duplication. They can also play a role in averting double taxation and thus prevent the need to
subsequently resort to a mutual agreement procedure under a provision similar to Article 25 of the
OECD Model Tax Convention.

7. Several countries that have been carrying out simultaneous tax examinations for a number of
years report that they are a useful and productive control tool'. There is a growing interest in particular
in multilateral simultaneous tax examinations given the increasing multilateral dimension of tax evasion
schemes and the need for international co-operation between tax administrations.

8. Other forms of international tax co-operation could be considered whilst carrying out a
simultaneous tax examination. For example, it could be advisable to have a tax official from one of the
participating countries present during a simultaneous tax examination. The module on tax examinations
abroad should be referred to in these situations.

! For example, the tax authorities in the Nordic countries have been working with multilateral simultaneous tax
examinations for several years and have achieved positive results concerning both direct taxes and VAT.
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9.

3. LEGAL BASIS

Simultaneous tax examinations will be accompanied by a request for information and are

conducted under either:

10.

i)  The exchange of information article of a bilateral tax convention such as one modelled
on Article 26 of the OECD Model Tax Convention with respect to taxes on income and
capital; or

ii) Article 8 of the joint Council of Europe and OECD Convention on Mutual
Administrative Assistance in Tax Matters; or

iii)  Article 12 of the Nordic Convention on Mutual Assistance in Tax Matters?; or

iv) Article 8b of EU Council Directive 77/799/EEC on Mutual Assistance as amended by
Council Directive 2004/56/EC93/2003; or

v)  Atrticle 12 of the EU Council Regulation on administrative cooperation in the field of
VAT 1798/2003.

vi)  Provisions in tax information exchange agreements modelled on Article 5 of the CIAT
Model Agreement on the Exchange of Tax Information.

Any exchange of information which follows from such examinations will be made through the

competent authorities as defined in the instruments listed above. The competent authority will then
provide the response to the information request that accompanied the request for a simultaneous tax
examination. Any additional information which may be forseeably relevant to another country can be
exchanged spontaneously.

2 The parties to the Convention are Denmark, Finland, Greenland, Iceland, the Faroe Islands, Norway and Sweden.
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4. OBJECTIVES - WHEN TO CONSIDER A SIMULTANEOUS TAX EXAMINATION

11. Simultaneous tax examinations can be used to determine a taxpayer's correct liability and to
facilitate an exchange of information in cases where, inter alia:

— apparent tax avoidance techniques or patterns involving substance versus form transactions,
controlled financing schemes, price manipulations, cost allocations or tax shelters are
suspected,;

— unreported income, and tax evasion involving money laundering, kickbacks, bribes, illegal
payments, etc. is suspected;

— tax avoidance or evasion schemes involving low tax jurisdictions are suspected,;
— consumption tax risks (triangular delivery operations, reverse charges etc) are identified,;

— costs are shared or charged and profits are allocated between taxpayers in different taxing
jurisdictions or more generally transfer pricing issues are involved:;

— multinational business practices, complex transactions, examination issues and non-
compliance trends are identified that may be particular to an industry or group of industries;
and

—  profit allocation methods in special fields such as global trading and new financial instruments
are used.



5. ALLOCATION OF RESPONSIBILITIES

12. Simultaneous tax examinations will be conducted separately within the framework of national
law and practice by tax administration officials of each country using the available exchange of
information provisions.

13. Tax administrations should consider appointing staff to the following positions to ensure
simultaneous tax examinations are carried out effectively and consistently.

Simultaneous Tax Examinations Coordinator

14. The simultaneous tax examinations coordinator has overall management and co-ordination of
the tax administration’s simultaneous tax examination compliance program. For practical purposes and
where possible, the simultaneous tax examinations coordinator should be properly authorised or
delegated to exchange information as a competent authority. In this regard the simultaneous tax
examinations coordinator is responsible for:

— identifying suitable cases for simultaneous tax examination, liaising with their counterparts in
other countries and agreeing with them on which cases will be examined under the
simultaneous tax examination procedure;

— establishing effective networks with the relevant tax administration personnel that will be
conducting simultaneous tax examinations and convening meetings if and when necessary
with key personnel (e.g. meetings to identify suitable cases for simultaneous tax examination
with key audit staff);

— Nominating a designated representative who will have the functional responsibility for
directing and coordinating the case selected for simultaneous tax examination, through
consultation with other tax administration compliance personnel;

— Only if considered practicable, organising for the appropriate authorised or delegated
competent authority status for designated representatives;

— establishing procedures for exchanging information with other countries in all simultaneous
tax examination cases;

— exchanging information with other countries in all simultaneous tax examination cases, if
authorised or delegated to exercise the powers of the competent authority (including attending
meetings where information is likely to be exchanged), or, ensuring properly authorised and
delegated competent authority staff will be involved at the earliest possible opportunity to
exchange the information;

— reporting on activities carried out regarding simultaneous tax examinations to tax
administration compliance managers and tax treaty partners; and

— co-ordinating the delivery of awareness training for relevant tax administration staff on these
and other relevant tax administration-specific guidelines, and co-ordinating the conduct of
reviews of completed simultaneous tax examinations to ensure they are carried out in
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accordance with relevant procedures governing the conduct of simultaneous tax
examinations®.

Designated Representatives

15. Designated representatives have responsibility for all practical aspects of the simultaneous tax
examination case being conducted, including:

overall management and team leader of the case assigned for simultaneous tax examination;

liaising with the simultaneous tax examinations coordinator;
— assembling the audit team;

— establishing prima facie whether or not there is a basis for conducting part of the audit by
computerised audit and appointing a computer services coordinator if necessary;

— determining examination periods;

— liaising with the designated representative(s) of the other country (or countries) throughout the
course of the simultaneous tax examination, including the case planning phase;

— developing case plans, and, where possible, synchronising schedules with designated
representatives of the other country (or countries);

— participating in the conduct of the simultaneous tax examination;

— ensuring everyone participating in the simultaneous tax examination receives timely
information about developments in the case;

— ensuring simultaneous tax examinations are conducted in conformance with this module and
other related guidelines, procedures and best practices imposed by their tax administration;
and

— if administratively and legally possible and warranted, attending and conducting examinations
in the other country (or countries)”.

Simultaneous Tax Examination Auditors (“Auditors”)

16. Simultaneous tax examination auditors are responsible for conducting the simultaneous audit
in accordance with the case plan developed by their team leader (i.e. their designated representative),
including identifying, compiling and analysing relevant information, interviewing taxpayers and their
representatives, taking minutes of meetings and assisting with the preparation of the final report.

Computer Services Coordinator (Optional)

17. The computer services coordinator is responsible for planning and coordinating the computer
aspects of the simultaneous tax examination. Appendix C of the Guidelines for Inter-Nordic
Simultaneous Audits provides a full description of the functions of computer services coordinators and
the Working Model for Computerised Auditing.

® These tasks may be carried out by other officials, depending on the structure and allocation of responsibilities
within the tax administration.

* Refer to Module on Tax Examinations Abroad.



6. SELECTING, CONDUCTING AND CONCLUDING A SIMULTANEOUS TAX
EXAMINATION

10 STEP PROCESS

STEP 1 - INITIAL CASE SELECTION
Tax administrations individually consider suitable cases for simultaneous tax examination

STEP 2 - AGREEMENT ON SUITABLE CASES
Agreement reached between tax administrations on which cases are deemed suitable for
simultaneous tax examination

STEP 3 - CONDUCT PRELIMINARY EXAMINATIONS

STEP 4 - TAXPAYERS CONTACTED
Taxpayers contacted and informed about simultaneous tax examination

STEP 5 - INITIAL PLANNING MEETING
Initial meeting between designated representatives to discuss coordination strategies, etc

STEP 6 - MEETINGS AND INTERVIEWS WITH TAXPAYERS

STEP 7 - FURTHER EXAMINATIONS
Post taxpayer interview phase of simultaneous tax examination

STEP 8 - FINALISATION OF CASE

STEP 9 - FINAL REPORT PREPARED

STEP 10 - PROCESS IMPROVEMENTS IMPLEMENTED
Recommended process improvements implemented by simultaneous tax examinations
coordinator




STEP 1 - INITIAL CASE SELECTION

18. Simultaneous tax examinations coordinators should, on an annual basis at least, independently
identify taxpayers they intend to propose for a simultaneous tax examination. This task will often
involve extensive liaison with relevant tax administration audit personnel.  Simultaneous tax
examinations coordinators may also arrange to meet with each other to discuss potentially suitable cases
for simultaneous tax examination.

19. The number of cases proposed by the simultaneous tax examinations coordinators should take
into account tax administration resource constraints and other factors that may reduce the tax
administrations’ ability to carry out the audits.

20. Each simultaneous tax examinations coordinator should inform its counterpart(s) of its
respective choice of potential cases for simultaneous tax examination using the selection criteria
provided below. Explanations regarding why the cases were selected should be given as should
information leading to its proposals together with any other relevant information. Information regarding
the statute of limitations applicable to the cases proposed for simultaneous tax examination should also
be provided.

Criteria for case selection
21. Any case selected for simultaneous tax examination will generally involve a taxpayer or
taxpayers having operations either through affiliates or through permanent establishments in the
participating countries. The following factors should be taken into account in addition to the factors
outlined in Part 4 of this module concerning when it may be suitable to conduct a simultaneous tax
examination:

— indication of substantial non-compliance with tax law in the participating countries;

— indication of other forms of international aggressive tax planning which, if countered
successfully, may generate additional tax yield in the participating countries;

— indication that the economic performance of a taxpayer or related taxpayers, over a period of
time, is significantly worse than it might be expected, for instance:

— the economic performance does not reflect appropriate profits when measured against sales,
total assets, etc;

— cases where the taxpayer consistently shows losses, especially long-term losses; and

— cases where the taxpayer, regardless of profitability, paid little or no tax over the relevant
period.
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STEP 2 - AGREEMENT ON SUITABLE CASES

22. After consideration of the above information, each simultaneous tax examinations coordinator
should then, in conjunction with the appropriate personnel in their tax administration, make a decision
on whether or not its country wishes to participate in a simultaneous tax examination. In making this
decision, the tax administration should consider the information received from the tax administration
seeking the simultaneous tax examination, together with information from its own sources. In this
regard, the simultaneous tax examinations coordinator may seek to obtain any information that it
requires in order to reach a decision, either under its domestic laws or under the provisions of the
appropriate exchange of information Article of the instruments referred to earlier.

23. Simultaneous tax examinations coordinators should confirm in writing to their counterpart(s)
their agreement or refusal to undertake a specific simultaneous tax examination (mentioning the
taxpayers, taxes, tax years involved and brief reasons for acceptance or refusal).

24. Simultaneous tax examinations coordinators should nominate designated representatives who
will have the functional responsibility for directing and coordinating the examination.

25. Simultaneous tax examinations coordinators may then present to each other requests for
exchange of information or provide each other with information spontaneously under and in conformity
with the relevant exchange of information provision.

26. A prerequisite condition of selection is that the same tax years be open for examination in the
two or more countries interested in conducting the simultaneous tax examination.

217. The simultaneous tax examinations coordinator of each country may, by declaration addressed
to its counterpart(s) in the other country (or countries), indicate that, in accordance with its domestic
legislation, it will inform its residents or nationals before transmitting information concerned in
conformity with the exchange of information article.

28. All cases selected for simultaneous tax examination should be examined by the designated
representative(s) with a view to establishing whether there is a basis for carrying out parts of the audit
by computerised audit.  In cases where it is considered suitable to conduct part of the audit by
computerised audit, the designated representative should nominate a computer services coordinator.
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STEP 3 - CONDUCT PRELIMINARY EXAMINATIONS

Preliminary Examination Tasks

29. The following tasks should be carried out by the auditors preferably prior to holding the initial
planning meeting between the designated representatives:

1. Review of financial statements and income tax returns, e.g.
a) analysis of financial statements and income tax returns;
b) calculation of relevant key figures, ratios, etc;
c) identification and localisation of substantial tax problems; and

d) identification and recording of any other issues that may be relevant.

2. Analysis of group organisation, e.g.
a) group structure;
b) ownership;
C) group transactions;
d) inter company accounts;
e) review of information available internally to the tax administrations:
i. history;
ii.  previous correspondence;
iii.  previous cases, decisions or judgments; and
iv.  other special circumstances of importance to the audit; and

f) relevant information obtained from other tax administrations.
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STEP 4 - CONTACT THE TAXPAYERS

30. It is recommended that the first approaches to the taxpayers to be audited under the
simultaneous tax examination procedure occur simultaneously in the participating countries, or as close
to each other as possible.

31. The formal rules of the individual countries governing taxpayer(s) notification of audit must
naturally be observed. Some countries, for example, require that taxpayers who have been selected for
audit be given sufficient notice of the examination. Tax administrations about to commence a
simultaneous tax examination should therefore be aware of the formal rules regarding notification rights
of the other country (or countries) at an early stage of the process.

32. Contact with the taxpayer should be made during or after the conduct of the preliminary
examinations (Step 3) and before the initial planning meeting (Step5).
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33.

STEP 5 - INITIAL PLANNING MEETING

Before the individual countries commence the actual audit of the selected case, an initial

planning meeting should be held to:

34.

define areas of common interest to examine;

jointly develop strategies that seek to ensure the simultaneous tax examination is effectively
coordinated®:;

understand how each country proposes to conduct its examination (e.g. this should include
informing each other of the proposed time and scope, preliminary examinations, meetings with
the taxpayer and reporting procedures);

understand what each country will examine;

agree on target dates;

discuss related technical issues;

agree on best practice regarding how information will be exchanged between the countries®;
ascertain whether any of the auditors from one country can participate in the investigations of
the other country (or countries), and make agreements to that effect if considered desirable;
and

ascertain whether any part of the examination should be performed as a computerised audit.

The designated representative from the country proposing the simultaneous tax examination

should organise the initial planning meeting.

35.

Where such a meeting may not be possible due to, for example, cost, logistical or other

restraints, designated representatives should agree on other methods of communication (e.g.
teleconference, telephone, exchange of documents) that will achieve the same result.

% In certain circumstances and where practicable, this may include the nomination of a country that will be
responsible for the project management of the tax examinations (under the Nordic Guidelines, for example, the
leading co-ordinator or “Project Leader” is typically from the country suggesting the audit).

® Simultaneous tax examinations coordinators and/or competent authority staff members should be consulted
regarding all exchange of information matters throughout the entire simultaneous tax examination procedure.

14



36.

STEP 6 - MEETINGS AND INTERVIEWS WITH TAXPAYERS

During the preliminary meeting between the taxpayer and the auditors, the designated

representative should inform the taxpayer about the simultaneous tax examination, including advice
about how information will be exchanged among the relevant tax administrations and the legal basis (or
bases) for doing so.

37.

The auditors should seek to obtain the following information from the taxpayer:

overview — taxpayer’s business activities, history, development, etc;

present ownership and group structure;

description of reporting and accounting systems including computer systems;

account plans and accounting instructions;

reports by external auditors;

details about business and economic transactions with group companies in other countries;
details about the group policy on internal transfer pricing;

details about other internal group transactions;

details about any internal group agreements or group regulations (e.g. concerning accounting
matters);

records of the board of directors; and

any other details unique and specific to the taxpayer(s) being audited.
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STEP 7 - FURTHER EXAMINATIONS

38. It should be emphasized that an efficient and effective simultaneous tax examination requires
the close cooperation of tax administration officials located in different countries. Designated
representatives should attempt, as far as practicable, to synchronise their work schedules and
communicate on an agreed, regular basis.

39. During the course of the simultaneous tax examination, designated representatives should
ensure that participating auditors be continuously and fully informed as to how far the individual
countries have progressed with their work. This can be achieved through, for example, periodical
information sheets, newsletters, etc. Meetings should be held if and when required with the
participating auditors in order to exchange experience gained from the simultaneous tax examination
and for planning further initiatives.

40. Exchange of information must take place in accordance with the exchange of information
article of the instrument between the countries participating in the simultaneous tax examination. It is
therefore essential that simultaneous tax examinations coordinators (or any other delegated or authorised
competent authority officials) attend all meetings where information may be exchanged to ensure any
exchange will be done legally and in conformity with the tax administrations’ procedures regarding
exchange of information.

41. Where potential double taxation issues arise in the course of simultaneous tax examinations:

— the taxpayers will be able to present a request for the opening of the mutual agreement
procedure at an earlier stage than they would have if there was no simultaneous tax
examination; and

— the representatives of the competent authorities will be able to compile more complete factual

evidence for those tax adjustments for which the mutual agreement procedure may be
requested.
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STEP 8 - FINALISATION OF CASE

42. If either country concludes that it is no longer beneficial to continue the simultaneous tax
examination, it should withdraw by notifying the other country (or countries) in writing as soon as
possible after making that decision.

43. A simultaneous tax examination should only be concluded after coordination and consultation
(preferably through a meeting) between the designated representatives of each participating country.
During this consultation the designated representatives should attempt to agree on a common position
regarding the taxpayer(s) with respect to the areas subjected to simultaneous tax examination for which
there is a concurrence between legislation in the various countries. This consultation phase should
occur prior to final negotiations with the taxpayer(s).

44, The resolution of issues pertaining to double taxation raised by the examination are reserved to
the mutual agreement procedure.
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STEP 9 - FINAL REPORT
45, At the conclusion of the simultaneous tax examination, the designated representative should
produce a comprehensive report containing a summary of the results achieved and an evaluation of the
procedures implemented to achieve these results.

46. For the purposes of transparency and program improvement possibilities, this report should be
exchanged with the other countries participating in the simultaneous tax examination.

47. The designated representatives should also provide a copy of the report to their simultaneous
tax examinations coordinator.

48. The final report should cover the following areas:
General

— asummary of the simultaneous tax examination undertaken and the results achieved (nature
and quantum);

— a statement outlining whether a certain share of the result can be directly attributed to the
simultaneous tax examination procedure (including why such a share can be directly
attributable to the simultaneous tax examination procedure); and

— a statement as to whether or not the taxpayer(s) has accepted the conclusions reached by the
auditors and/or what action the taxpayer(s) may take in the future.

Observations

49, Simultaneous tax examinations may often reveal systematic exploitation or abuse of existing
laws in the individual countries. It is therefore recommended that the report should mention:

— transactions or other matters which systematically exploit differences in the legislation and tax
administration of the other countries; and

— any undesirable or unintended exploitation of the tax conventions governing the participating
countries.

50. It is also important to report on how the taxpayers perceived the conduct of the simultaneous
tax examination. To this end, the report should make reference to:

— any problems or difficulties in dealing with the taxpayer(s) during the course of the
simultaneous tax examination; and

— comments and other reactions from the taxpayer(s) as a consequence of being subjected to a
simultaneous tax examination.

51. To assist tax administrations in developing areas of cooperation and improving procedures for
conducting simultaneous tax examinations, it is important for designated representatives to express their
personal views on:

— the overall level of cooperation experienced between the participating countries;

— the quality and timeliness of information exchanged between participating countries;
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areas where the simultaneous tax examination procedure did not function satisfactorily;
proposals for improvement; and

any other comments that will assist in the delivery of more effective simultaneous tax
examinations in the future.
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STEP 10 - PROCESS IMPROVEMENTS IMPLEMENTED

52. As part of the continuous improvement cycle, simultaneous tax examinations coordinators
should seek to implement changes to simultaneous tax examination compliance procedures and
programs based on feedback contained in the final reports.

53. Any material changes to the tax administration’s simultaneous tax examination procedures
and/or program should be brought to the attention of other relevant countries via the simultaneous tax
examinations coordinators.

54, It follows that any training materials/courses on simultaneous tax examination procedures
and/or programs are updated to reflect these changes.
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