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BIAC welcomes the opportunity to provide comments on the Public Discussion Draft related 

to the Interpretation and Application of Article 5 (Permanent Establishment) of the OECD 

Model Tax Convention (the “discussion draft”).  We appreciate the hard work of the OECD 

Working Party 1 and thoughtful guidance provided by the discussion draft.  Nevertheless, 

there are areas in which additional guidance or clarification is needed.  We look forward to 

working with the Working Party to provide that guidance. 

 

The Permanent Establishment (PE) concept has been under almost continuous review for 

some time. Fiscal authorities have become more expansive in their interpretation of what 

constitutes a PE. The OECD Model Tax Convention contains more and more exceptions -- 

the current proposals underline this issue. The purpose of the OECD Model Tax Convention 

and the OECD Transfer Pricing Guidelines is to provide guidance to taxpayers and tax 

authorities on the allocation of taxing rights. These guidelines must also facilitate the 

resolution of disputes under the Mutual Agreement Procedure, and a laissez faire approach 

with multiple exceptions does not support this. 

 

BIAC supports the OECD tax standards both in their application between OECD member 

countries but also as a standard to be used by non OECD countries. This is only tenable if 

the Model Tax Convention provides a standard rather than a menu of options from which 

countries can choose. BIAC‟s overriding aim is the avoidance of double taxation -- guidelines 

with significant exceptions will not achieve that aim.  

 

 

Introduction 

 

1. As is well known, the main use of the PE concept is to determine the rights of a 

Contracting State to tax the business profits of an enterprise of the other 

Contracting State.  The determination of whether an enterprise of the other 

Contracting State has a PE in the Source State is fundamental to the taxation of 

business profits as a Contracting State cannot tax the profits of an enterprise of 

the other Contracting State unless it carries on its business through a PE in the 

Source State under Article 7 (Business Profits). 
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2. In this era of globalization, new business models, emerging economies and 

countries need for tax revenues, the practical application of the PE concept raises 

a number of issues.  The discussion draft considers these issues and provides 

recommendations.  We believe that the updating of the Commentary will be of 

great benefit to business and tax administrators as it will provide a framework for 

the adoption of consensus views as to how a number of these contentious issues 

should be resolved. The value of the guidelines is to provide both guidance but 

also to facilitate the resolution of disputes between states as to the allocation of 

taxing rights – indeed the success of any part of the guidelines can be measured 

by their ability to facilitate the resolution of disputes or their avoidance. As 

globalization increases the spread of business transactions, it is particularly 

important that the guidelines are clear and that reservations by OECD members 

are kept to an absolute minimum. 

 

3. As a central theme to our comments, we respectfully submit that there is an 

urgent need to revisit the relationship between PE, Business Profits, Associated 

Enterprises (transfer pricing), and Mutual Agreement articles of the Model 

Convention.  This reconsideration was undertaken to some extent during the 

revision of Article 7.  With the issuance of the business restructuring provisions, a 

variety of ambiguities have been introduced in terms of the relationship among 

these articles, as well as the applicability of general anti-avoidance principles, as 

noted in our comments below. 

 

4. The foregoing enumerated provisions need to be coordinated for the benefit of 

home and host country tax base defense, as well as minimizing the risk of double 

or multiple taxation for MNEs. 

 

5. When PE issues are raised by a tax administration with respect to a foreign 

enterprise (“FE”), there are at least three issues to be addressed: (i) the transfer 

pricing arrangement between the FE and affiliates in the host country (“HostAffs”); 

(ii) whether FE has a PE in the host country; and, if so, (iii) the allocation of 

business profits among FE, the PE, and HostAffs.  If there is a bilateral income 

treaty between FE‟s country of residence and the host country, double taxation 

may be avoided, although Competent Authority processes may be required. 

 

6. The Model Convention (Article 5) defines the circumstances in which an 

enterprise can be deemed to have a PE in another country.  In such an event, the 

Business Profits article (Article 7) provides the principles for determining the 

business profits that may be allocable to the PE. 

 

7. Article 7(3) provides that where a country adjusts the profits attributable to a PE of 

an enterprise of another country and taxes these profits that have already been 

taxed in the other country, the other country will make an appropriate adjustment 

to the extent necessary to eliminate double taxation of the profits.  In determining 

these matters, the mutual agreement article (Competent Authority) will apply.  The 
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intention of Article 7(3) in this context is to ensure that there is no unrelieved 

double taxation of the profits that are properly attributable to the PE.  This result 

may require that the two Contracting States resolve differences based on their 

potentially different interpretations of Article 7(2), applying transfer pricing 

principles, via the Competent Authority mutual agreement process. 

 

8. The Commentary makes the observation that the enterprise will determine profits 

in both countries in a consistent manner, so that the task of the Competent 

Authorities will be straightforward, and there will be no need to make an 

adjustment.  While the Commentary suggests that these controversies should be 

“fairly limited,” experience indicates the contrary. These cases are simply 

additional transfer pricing cases, in which the source country is seeking to defend 

its tax base. The Commentary also assumes that domestic remedies may be 

appropriate in many instances, although, again, practical experience suggests 

caution in this regard.  Pursuit of domestic, administrative, or litigation remedies 

can be problematic in a subsequent Competent Authority proceeding if a complete 

victory is not achieved. 

 

9. Reflecting a growing trend in the Commentary, many countries made reservations 

in the Article 7 Commentary.  In addition, there were even more reservations to 

new Article 7 itself.  These reservations can cause problems in Competent 

Authority contexts, as one country or the other may take the position that it is not 

bound by the provisions of a treaty to which it has made a reservation. As a 

policy, BIAC recommends to the OECD that in principle, reservations should be 

resisted, they do not facilitate dispute resolution nor do they provide guidelines 

which non OECD countries can apply in a consistent manner. 

 

10. The process of addressing PE and Business Profit matters in recent years is 

reflective of the fundamental disagreement among most OECD Member countries 

and source countries (particularly emerging countries) concerning the basis of 

international taxation of residual business income. 

 

11. Accordingly, we submit that there needs to be more precise coordination between 

Articles 5, 7, 9, and 25 and submit these comments in that context. 

 

 

Issue 2 – Meaning of “at the disposal of” (paragraph 4.2 of the Commentary) 

 

12. The issue of whether an enterprise has premises “at its disposal” underlies 

several of the topics addressed in the discussion draft.  Therefore, we 

would like to make some general observations on this issue before 

addressing the specific recommendations made in the discussion draft. We 

hope that the discussion draft will support and elaborate the principle also 

expressed in other recent additions to the Commentary (see, e.g., para 42) 

that a physical presence of the enterprise itself is required in order to 

constitute a PE under Article 5(1). 
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13. First, we agree with the conclusion that it would be appropriate to provide further 

guidance on the phrase “at the disposal”.  While that expression is not found in 

the definition of “permanent establishment” in the Model Tax Convention, it 

appears many times in the Commentary.  We believe that the “at the disposal” 

concept is an appropriate elaboration of the essential requirements that a 

permanent establishment can exist under Article 5(1) only if the enterprise has 

established a “place of business” which is “fixed”.  Taxpayers have always 

understood that language to mean that net basis taxation is appropriate only when 

the enterprise itself has established a place where it undertakes its own “core” 

business activities in the jurisdiction.  The language of “at its disposal” is an 

accurate and useful expression of that concept.  

 

14. Second, the discussion draft has made important progress in emphasizing the 

distinction between the business and establishment of an enterprise and the 

business of and establishment of other persons who may be contractors to or 

suppliers to the enterprise.  We are aware of various cases where tax 

administrations have argued that an enterprise without actual physical presence in 

the jurisdiction could be subject to tax, based solely on the activities of contractors 

or service providers in the jurisdiction.  Subject to the further clarifications noted 

below, we hope that the discussion draft will support and elaborate the principle 

also expressed in other recent additions to the Commentary (see, e.g.,  para 42) 

that a physical presence of the enterprise itself is required in order to constitute a 

PE under Article 5(1). We believe that this position is consistent with corporate 

law in many countries. 

 

15. To that point, the distinction drawn in the discussion draft between the business of 

the enterprise and the business of the contractor is an important point.  In an 

affiliated group, each entity performs an important function.  The functions of all 

entities are designed to advance the business of the group as a whole.  That said, 

the analysis of whether a particular enterprise has a PE under Article 5(1) is 

determined on a strict entity-by-entity basis.  The fact that an enterprise may have 

an associated enterprise operating in a jurisdiction that performs an activity which 

contributes to, or is even central to, the overall business purpose of the group is of 

no significance in the determination of whether the enterprise has a PE in the 

jurisdiction under Article 5(1).  That determination can be based only on the 

location of the operations of the enterprise itself. 

 

16. Third, we suggest that the Commentary reiterate that jurisdictions that prefer to 

include the alternative provision relating to services now expressed in paragraphs 

42.11 – 42.48 of the Commentary must do so by including such a provision in 

their treaties.  Expressly incorporating those provisions in the treaty is the 

principled approach to resolving this issue in contrast to endeavoring to create the 

same result through an unwarranted expansion of the concept of “at the disposal,” 

as properly applied under Article 5(1).  Working Party 1 has given long and 

serious thought to the alternative provision regarding services, which countries 
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are free to include in bilateral treaties if desired.  In the case of a treaty that does 

not contain such alternative provisions, paragraph 42.24 of the Commentary 

confirms that the standards of Article 5(1) will be applied in the normal way, so 

that no services-based PE can exist without an appropriate fixed physical 

presence. Unless this approach is adopted, it is difficult to see how a dispute 

between treaty partners will be resolved under MAP with the danger of double 

taxation as a result. 

 

17. This point is illustrated by the statements in paragraphs 13 – 14 of the discussion 

draft.  The case study presented there parallels the facts in the case of Dudney v. 

Queen, 2000 DTC 6169 (FCA).  In that case, the Canadian Federal Court of 

Appeal properly concluded that under a treaty provision comparable to Article 

5(1), the individual did not have a fixed base in Canada.1  Paragraph 14 of the 

discussion draft suggests that at least one member of the Working Group, 

although presumably a minority of Working Group members, considered those 

facts to constitute a PE under Article 5(1). Again it is difficult to see how an “a la 

carte” standard can be implemented consistently by non OECD members.  

 

18. We believe that the facts of the example clearly do not constitute a PE under 

Article 5(1), on the basis that Peter (the taxpayer) does not have the 

premises of CLIENTCO at his disposal.  In particular, the facts note that Peter 

does not have any particular office or room at his own disposal, as he is obliged to 

rotate among 10 different training rooms and meets employees in their own 

offices.  We suggest that the Commentary include the example set forth at 

paragraph 13, but conclude that under such facts the client‟s premises are not at 

the taxpayer‟s disposal.  The Commentary, however, could suggest that 

jurisdictions that would like to include the alternative provisions regarding services 

in their treaties in order to subject the taxpayer to net basis taxation in these 

circumstances may do so, as contemplated by paragraph 42.23 of the 

Commentary. 

 

19. The discussion draft proposes new Commentary text in paragraph 4.2 that sets 

out two new statements of interpretative guidance for determining whether an 

enterprise has premises at its disposal.  First, “at the disposal of” is interpreted to 

include situations where “an enterprise has an exclusive legal right to use a 

particular location used only for carrying on that enterprise‟s own business 

activities.”  Second, “at the disposal of” also is interpreted to include situations 

where an enterprise “performs business activities on a continuous and regular 

basis during an extended period of time at a location that belongs to another 

enterprise or that is used by a number of enterprises.”  We believe that both 

expressions could benefit from some further elaboration. 

 

20. We agree with the statement that an enterprise has a fixed place of business if it 

has an “exclusive legal right” to occupy a particular location, and the location is 

                                                
1
 This case actually addressed Article 14 regarding independent personal services, but the Court‟s 

analysis would be equally applicable to an Article 5 permanent establishment issue. 
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used only for carrying on the enterprise‟s own business activities.  We believe, 

however, that the Commentary should further describe what is intended by that 

language; viz., in any case where an enterprise has an “exclusive” right to use a 

particular location, it must have the legal right to exclude others from using that 

place.  Accordingly, this language appears to refer to legal rights such as a 

leasehold.  As the discussion draft does not provide an example of a case 

that is described by this text, we suggest that the Commentary illustrate this 

rule by reference to property ownership or a leasehold. 

 

21. The second interpretation regarding performing business activities on a 

continuous basis is more problematic, as we believe that this proposed text is 

susceptible to erroneous interpretations, in at least two contexts.  Both contexts 

raise issues due to the failure of this language to include some element that the 

premises must be under the control of the enterprise itself.   

 

22. The first problematic context arises when the enterprise conducts business 

through subcontractors.  As properly reflected in the new proposed Commentary 

paragraph 10.1, the fact that an enterprise may carry on its business through 

subcontractors, in itself, does not give rise to a fixed place of business absent 

factors other than the contractor relationship.   In light of the proposed new text in 

paragraph 10.1 stating that an enterprise may “carry on its business” through 

subcontractors, we are concerned that the proposed language in paragraph 4.2 

referring to an enterprise that “performs business activities … at a location” could 

be regarded as implying that an enterprise has a PE at a location where it “carries 

on its business” through subcontractors, without further conditions.  This seems to 

be clearly contrary to the intended consequence of the new paragraph 10.1 

language, which indicates that the mere fact that a subcontractor may perform the 

work of an enterprise at a fixed place of business will not cause that fixed place of 

business to be “at the disposal” of the foreign enterprise.  Accordingly, we 

suggest a conforming amendment to the paragraph 4.2 text be made to 

make it clear that the mere fact that an enterprise or its subcontractors may 

be conducting business activity in some way in a state is not of itself 

sufficient to constitute a PE of the enterprise under Article 5(1), unless the 

enterprise has a physical, fixed, place of business in that state through 

which it is conducting part or all of its business. 

 

23. The second problematic context arises where the enterprise may have personnel 

present at a location in cases similar to the example set out in paragraph 13 of the 

discussion draft concerning Peter and CLIENTCO.  As discussed above, that fact 

pattern should not give rise to a “fixed place of business” on the basis that the 

enterprise does not have the client‟s premises “at its disposal”.  The proposed 

language in paragraph 4.2 seems to refer only to the length of time that the 

enterprise conducts business activities at a place to determine the existence of a 

PE.  That interpretation conflicts with the purpose and proper meaning of “at the 

disposal”, which should be that the enterprise must be able to exercise some 

degree of control over the premises (or equipment, if the “fixed place” is based on 
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the control of equipment rather than premises).  This proposed language does not 

include that element, and thus would be susceptible to erroneous interpretations 

in cases such as that of Peter and CLIENTCO.   As noted above, the alternative 

provisions regarding services do create a PE based solely on the 

performance of certain business activities over a defined time period.  That 

type of PE rule, however, should not be imported into Commentary, which is 

interpreting the basic rules of Article 5(1). 

 

24. We agree with the proposed Commentary text in paragraph 4.2 to the effect 

that the plant that is owned and used exclusively by a supplier or contract 

manufacturer is not at the disposal of the enterprise receiving the goods. 

That is a useful clarification, and we urge that it be retained in the Final 

Draft. 

 

25. An important recommendation for change to the Commentary is made with 

respect to post-business restructuring situations (a converted local entity 

manages risk or carries on activities for the account of a foreign enterprise): 

“Where an enterprise does not have a right to be present at a location and, in fact, 

does not use that location itself, that location is clearly not at the disposal of the 

enterprise; thus, for instance, it cannot be considered that a plant that is owned 

and used exclusively by a supplier or contract-manufacturer is at the disposal of 

an enterprise that will receive the goods produced at that plant merely because all 

these goods will be used in the business of that enterprise (..)”. In describing the 

issue (section 10, page 8/9 discussion draft) that resulted in this recommendation, 

the situation of a toll manufacturing agreement is discussed, however, the 

resulting recommendation for change to the Commentary refers only to a contract 

manufacturing agreement (thereby providing less certainty, e.g., Query whether 

the transfer of legal title to goods is relevant). 

 

26. The Commentary should (also) include the scenario of toll-manufacturer or 

delete the word “contract”. Currently, it seems to reflect an attachment to 

the ownership of the materials, which in our view is not relevant and needs 

to be clarified (in line with the description of the issue included in the 

discussion draft).   

 

27. It would also be useful to have more clarity on the situations where, within 

multinational groups, employees have access to enter buildings all over the 

world or, alternatively, seconded employees return to the home country 

offices on a regular basis to perform their activities.  Query whether these 

situations result in the conclusion that the office in which they perform their 

(cross-frontier) activities is “at the disposal of the employer”? 
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Issue 3 – Can the premises of a (converted) local entity constitute a permanent 

establishment of a foreign enterprise under paragraph 1? (paragraph 4.2 of the 

Commentary) 

 

28. This section of the discussion draft raises important issues on the points of both 

“at the disposal of” and “business of the foreign enterprise”.  The discussion, 

however, is potentially ambiguous as to the analysis of the second point, so we 

suggest that this latter point be clarified in the Commentary.  

 

29. Paragraph 17 of the discussion draft states that the CARCO example raises the 

questions of whether the premises of the supplier are “at the disposal of” the 

principal, and whether it is the “business of the foreign enterprise” as opposed to 

the business of the contract manufacturer that is carried on at the location of the 

parts, inventory and manufacturing activity.  The discussion draft properly 

concludes that the contract manufacturer does not give rise to an Article 

5(1) permanent establishment of the principal.  This is the correct 

conclusion, even though the contractor‟s activity is core to the overall 

business purpose of the foreign enterprise.  The CARCO example effectively 

demonstrates this point, as the manufacture of automobiles is a core 

element of the business of the principal, which is engaged in the global 

manufacture and sale of automobiles.  We recommend that the CARCO 

example be included in the Commentary as a useful illustration of this 

principle.  The abbreviated version of this example in paragraph 4.2 does 

not sufficiently capture the Working Group‟s conclusion regarding the 

CARCO example, given the more detailed factual texture of the example 

itself.  

 

30. The text of the discussion draft does not clearly answer the second question 

raised in paragraph 17 of the discussion draft, namely whether the business 

conducted at the location of the manufacturing activity is that of the foreign 

enterprise or that of the contract manufacturer.  The discussion draft seems to 

have based the conclusion that no PE exists on the basis that the foreign 

enterprise did not have the premises of the contract manufacture “at its disposal”, 

despite the fact that the foreign enterprise built the industrial plant, and owns the 

parts, work in process and finished goods at the location of the contract 

manufacturer. The language proposed to be included in paragraph 4.2 of the 

Commentary refers only to the “at the disposal of” point.   

 

31. As a matter of treaty interpretation, it is correct that if the foreign enterprise does 

not maintain a “fixed place of business” in the State, then it is not necessary to 

determine whether the activity of the contractor constitutes the business of the 

foreign enterprise or the business of the contractor or supplier.  Thus, strictly 

speaking it is not necessary to answer the second interpretative question posed 

by paragraph 17 of the discussion draft.  In some cases, however, the latter 

question of whether the business conducted by a contractor or supplier is that of 
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the contractor or the supplier or the principal is relevant to the analysis, so it is an 

appropriate issue for the discussion draft to raise and answer.   

 

32. In this case, it is clear that the business activity undertaken at the manufacturing 

location is the business of SUBCAR and not that of the foreign enterprise.  It is 

generally the case that a contractor or service provider that provides goods or 

services to a foreign enterprise, conducts its own business, and not the business 

of the foreign enterprise, even when the business activities of the two entities may 

be integrally related, as is normally the case in an affiliated group where two 

entities contract as participants in a single production chain.  We recommend that 

the Commentary confirm this point, consistent with paragraph 42 of the 

Commentary. We would also propose that it should be clarified that the payment 

of a royalty does not affect the conclusion that no PE exists on the basis that the 

foreign enterprise did not have the premises of the contract manufacturer “at its 

disposal” nor was it the “business of foreign enterprise”. 

 

33. It would be useful to clarify that no PE exists in state A when a  foreign enterprise 

which has no premises in state A conducts a machinery rental business in state A. 

 

34. In discussing issue 3, the Working Group properly confirmed that the application 

and interpretation of Article 5 is not affected by any prior business restructuring 

(section 19, page 11 discussion draft), but did not recommend a change to the 

Commentary.  The Commentary should (for completeness sake) include the 

statement that the PE analysis is unaffected by any prior business 

restructuring.  

 

 

Issue 4 – Home office as a PE (proposed new paragraphs 4.8 and 4.9) 

 

35. BIAC would like to thank the Committee for addressing the issue of whether a 

home office of an employee can be a PE of the employer.  Although the 

Committee indicates that it has some questions as to the importance of this issue, 

we have found it to be an issue that comes up repeatedly and is often difficult to 

resolve.  The Commentary in new paragraphs 4.8 and 4.9 is helpful in that it 

clarifies that the issue is whether the place of business is at the disposal of the 

employer (and not just at the disposal of the employee).  However, it would be 

useful if the Committee could include in the new Commentary the examples that 

are contained in the background discussion and also draw conclusions as to 

whether a PE exists in each of these cases.  This is particularly important as 

these examples appear to deal with situations where the activities of the 

employees may not be considered preparatory or auxiliary. Specifically, it would 

be useful to clarify the definition and criteria of the term “auxiliary". It would also 

be useful to mention that the case where an employee happened to make 

significant decisions where he/she was at home, a hotel or place other than an 

office does not constitute a PE. 
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Issue 5 - Meaning of a particular area that has „commercial and geographic 

coherence'  

36. The Group concluded positively that a moving ship would typically not constitute a 

fixed place and a shop aboard such a ship would not therefore constitute a 

permanent establishment. However it is noted that a specific area to which 

operation of the ship would be restricted could itself have a commercial and 

geographic coherence and therefore could constitute a fixed place of business 

depending on the circumstances.  

 

37. Even, in any event, the enterprise operating a restaurant or a shop aboard a ship 

may have a deemed permanent establishment to the extents contracts would 

normally be concluded with customers by the personnel of such a restaurant or 

shop, we would recommend to be more specific on the exact meaning of a 

'commercial and geographic coherence' in order to avoid some difficulties in the 

definition of such concept.          

 

Issue 6 – Time requirement for the existence of a permanent establishment 

(paragraph 6 of the Commentary) 

 

38. We are disappointed that the Working Group has not accepted BIAC‟s 

repeated recommendation for the adoption of a more definite time limit for 

the establishment of a PE.  It appears that the lack of a more definitive 

statement in this regard is due to an inability to achieve consensus among 

the delegates. We urge the Working Party 1, when it reviews the discussion 

draft, to continue to work on this issue.  We believe that the rule should be 

that if the establishment exists for less than 12 months, it is not permanent.  

If it is not possible to obtain consensus with respect to a 12 month time 

period, it would be helpful if the wording with respect to the 6 month time 

period could be made more definitive.  We suggest that the last sentence of 

paragraph 6 of the Commentary be deleted and replaced by the following:  

 

Generally, a place of business that does not exist for more than 6 

months will not be considered fixed and therefore will not 

constitute a permanent establishment except in the case of the 

two limited exceptions described in paragraphs 6.1 and 6.2. 

 

39. We reiterate our previous comments as to the problems experienced by the 

business community with respect to the PE concept when dealing with business 

activities of a short duration.  As mentioned before, we object strongly to the 

assertion that a PE could be found based on either of the exceptions proposed in 

the discussion draft.  However, given that our suggestions have been rejected, we 

are appreciative that the Working Group has attempted to clarify the application of 

the PE concept to short-term activities by way of the addition of more specific 

examples to the Commentary.   The addition of these two specific exceptions is 
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appreciated; however, the addition of these two specific exceptions raise new 

issues that are discussed below. 

 

Recurrent activities 

 

40. In the recurrent activities exception, it is unclear at what point the recurrent activity 

will constitute a PE.  It seems logical that that point would be when the total 

amount of time spent by the individual at the commercial fair in State S exceeds 

the six month general limit (or whichever general time limit is in place in State S).  

Applying this test to the example in the discussion draft, the individual would have 

a PE in State S after approximately 5 years of attending the commercial fair.  

However, we would like to suggest that a minimum period test be applied to 

the amount of time that the individual must spend in State S in each year for 

the exception to apply.  We suggest that this time limit should be two 

months.  A yearly time minimum would be helpful in avoiding some of the 

issues discussed below with respect to retrospective constitution of PEs.  

Of course, the application of the recurrent activities exception assumes that 

the enterprise has the premises through which it is conducting its recurrent 

activities at its disposal.   

 

41. In addition, the question arises as to whether a recurrent PE would exist on a 

retrospective basis.  We suggest that this result, although arguably appropriate in 

the case of a continuous presence, is entirely inappropriate with respect to a PE 

that consists of recurrent, though not continuous, activity.  The PE would first 

exist in the year in which the cumulative presence crossed the PE 

threshold.   

 

42. With respect to recurrent activities that do not constitute a PE until after the 

passage of several years, the opposite rule, the retrospective constitution of a PE 

is likely to cause immense compliance difficulties.  Query, is the taxpayer 

expected to attempt to re-file returns for these years on the basis that a PE exists 

retrospectively?  Would penalties apply with respect to returns that should have 

been filed but were not filed?  It hardly seems fair to subject the taxpayer to these 

difficulties where the taxpayer may not have had any intention at the outset to 

attend the fair for years into the future.   

 

43. In the absence of evidence of such an intention (i.e., such as a contract 

signed by the individual at the outset that reserved the space at the 

commercial fair for numerous future taxation years), a PE based on 

recurrent activities should be constituted on a prospective basis only to 

avoid difficult compliance issues.  

 

44. Another issue to be considered is whether and how the analysis would change if 

the taxpayer missed a year or two somewhere in the middle of the 15 year stretch.  

Would the taxpayer‟s intention with respect to attendance at future fairs be a 

determining factor?  Also, what if the individual were to attend fairs in different 
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locations in the same state?  Would an analysis with respect to the existence of a 

PE have to be done with respect to each location separately?  We recommend 

that additional detailed guidance is required for the business community to 

be able to determine when a PE exists on the basis of recurrent activities. 

 

45. Finally, the example of the rental of a stand at a fair for a period of 5 weeks during 

15 years relates to the  recurrence element, but does not provide proper 

clarification on that element and its application to other, more common, situations 

(e.g. situations of not actually selling products).  For instance, in the case of an 

MNE, how should this be applied to the situation whereby marketing people meet 

every year at a company headquarters solely for the purposes of performing 

“business activities”; query, whether this activity would trigger a PE?  It is 

suggested that the time requirement remarks (specifically the element of 

recurrence) only refer to sales/services to end-consumer activities and not 

to “back-office/supporting” type of activities. 

 

One-shot projects 

 

46. The second exception deals with situations where a unique and self-contained 

business is carried on for a short time exclusively in a particular state.  The 

addition of a specific example to the Commentary is helpful, although we reiterate 

our previous comments as to the uncertainty caused by having any short-term 

business constitute a PE.  If this exception is not limited to the unique and 

self-contained business, then it would dramatically undercut the general PE 

rule.  We agree that non-resident caterers that operate their business in a state 

during a sporting event of limited duration (such as the Olympics) should not have 

PEs in that state, presumably assuming that they operate their business outside 

that state as well.   Because of the importance of this distinction, it is important to 

maintain both the parts of the example illustrating both the unique and self-

contained business and the business that is part of a larger multinational 

enterprise.   

 

47. A basic time limit would still be helpful in applying this test.  In the example given, 

the business will be carried on in State S for four months.  Although this is less 

than the six month general time limit described in paragraph 6 of the 

Commentary, it is nonetheless a more substantial period of time.  It would be 

helpful to have a time limit standard under which these issues do not have to be 

considered in detail.  For example, a note could be added to the Commentary that 

where activities constituted a business that was carried on exclusively in a 

country, the general six month time limit is reduced to a three or four month time 

limit because of the business‟s strong ties to that country.  The absence of any 

kind of time limit is of concern to the business community. 

 

 

Issue 7 - Presence of foreign enterprise‟s personnel in the host country (paragraph 10 

of the Commentary) 
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48. The language in new paragraph 10 is important in that it clarifies that employees 

of a foreign enterprise who are seconded to a resident of the Other State do not in 

and of themselves constitute a PE of that foreign enterprise in the Other State.  

Furthermore, neither does their presence in the Other State mean that the foreign 

enterprise is carrying on business in the Other State. These are positive 

clarifications. 

 

49. The proposed language however may suggest that employees who are not 

formally seconded will always constitute a fixed place of business and a PE of the 

foreign enterprise in the Other State. In order to alleviate this concern we suggest 

the fifth sentence of proposed paragraph 10 be amended to read as set out 

below.  

 

It makes no difference whether or not the dependent agent is authorized to 
conclude contracts if he works at a fixed place of business of the enterprise 
within the meanings of paragraphs 1 and 2, subject to the provisions of 
Paragraph 4, (see paragraph 35 below). 

 

50. This is intended to clarify that the mere presence of the employee in the Other 

State does not in and of itself constitute a PE or fixed place of business. The 

standard rules have to be applied.  

 

51. The proposed change to the Commentary is based on a “substance over form 

approach”.   The seconded employee is essentially economically employed by the 

entity to which the person is seconded and the economic employer is treated as 

the actual employer.  It may be helpful to define secondment in the Commentary.  

This principle of looking to the economic employer should not be extended to 

other cases in which the employee continues to work for the primary employer, 

but also has secondary obligations to other entities within the group.  For 

example, if a MNE establishes cross-border reporting lines (e.g. marketing people 

operating within virtual teams), the employee of a first company may on occasion 

report to a supervisor in a second company; the mere reporting relationship 

should not create a secondment to the second company.  The employee should at 

all times be treated as an employee of the first company because the employee 

remains on the payroll of the first company, continues to carry on the business of 

the first company and merely reports to and is not under the control and direction 

of the second company. We recommend that it should be mentioned that only the 

payment of the reimbursement of salary disparities is not treated as presence of 

an employment to constitute a PE. In addition to the case of secondment, it is 

more useful to mention the case of the person who is employed by two companies 

and carries on business for both companies. 
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Issue 8 - Does a foreign main contractor risk PE status if it subcontracts all aspects of 

a contract to a host country affiliate (proposed paragraph 10.1 of the Commentary)  

 

52. This section of the discussion draft confuses the differences between the 

circumstances when an enterprise is regarded as carrying on its business through 

its own fixed place of business for purposes of the basic rule PE test of Article 

5(1) and paragraph 10 of the Commentary, and the question of the period of time 

a construction site is regarded as existing under Article 5(3) and paragraph 19 of 

the Commentary.  We recommend that these conceptually distinct issues be 

separated and discussed in their distinct contexts. 

 

53. The discussion draft properly notes that the issue discussed in this section had its 

genesis in the context of Article 5(3) and paragraph 19 of the Commentary.  The 

discussion draft improperly suggests that the same analytical approach should 

apply to Article 5(1) and paragraph 10 of the Commentary.  This confusion is 

exacerbated by the use of the KCO example proposed at paragraph 47 of the 

discussion draft as a method to illustrate the issue in both contexts. 

 

54. The KCO example is based on the Norwegian Supreme Court case of Offshore 

Accommodation Service AB v. Government of Norway, Case No. 327/2001 (“Safe 

Service”).  In that case, a Swedish company entered into a contract to provide 

catering services on an accommodation platform situated in Norwegian waters.  

The Swedish company subcontracted the catering services to a Norwegian 

subcontractor.  The Norwegian Supreme Court held that the Swedish company 

carried out activities under the contract through the subcontractor and thus had a 

PE under a special provision of the Nordic Double Tax Treaty.   

 

55. It is important to note that the Safe Service case did not involve interpretation of 

the basic concept PE rule of Article 5(1).  Rather, it interpreted Article 21(2)(a) of 

the Nordic Treaty, which deems a PE to exist if a resident of a Contracting State 

“carries on activities” in the other state in connection with surveying and 

exploration for or exploitation of hydrocarbon deposits.  Article 21 of the Nordic 

Treaty does not have an analogue in the Model Tax Convention.  Accordingly, 

great caution should be exercised in drawing any conclusions from the Safe 

Service case about the proper interpretation of Art 5(1).  We believe that the 

discussion draft improperly suggests in Paragraphs 47, 48 and 50 that the Safe 

Service case is appropriate guidance for Article 5(1) and its interpretation in 

paragraph 10 of the Commentary. 

 

56. The discussion draft proposes significant new Commentary in proposed 

paragraph 10.1.  We believe that the context as set by the Safe Service case and 

the reference in paragraph 49 of the discussion draft that activities of a 

subcontractor can be “allocated” to a contractor, as extended to the Article 5(1) 

context by paragraph 50 of the discussion draft, are inappropriate expressions for 

Article 5(1) interpretation.  For Article 5(1) purposes, the issues are whether the 
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nonresident enterprise has the premises of the subcontractor at its disposal, and 

whether the subcontractor‟s activity is the business activity of the subcontractor or 

the foreign enterprise.  As noted above in the discussion of “premises of a 

(converted) entity”, in the normal case a contractor or a service provider conducts 

its own business activities, not the business activities of its principal.   

 

57. The proposed paragraph 10.1 quite properly notes that the premises of a 

subcontractor do not per se constitute a fixed place of business of the principal.  

This is an important point and should be retained in the final version of the 

Commentary.  We also suggest that another example be added to provide a 

parallel to the “small hotel” example (if this example is retained), where a 

contractor or service provider is regarded as carrying on its business, and not the 

business of its principal.   

 

58. This could be done by reference to the KCO example.  The discussion draft does 

not indicate whether members of the Working Group believe that such facts 

create a PE under Article 5(1).  Under the facts as given, FCO is conducting its 

own business activities, not those of KCO.  We recommend that the Commentary 

include this example, and conclude that even if KCO is regarded as having 

premises at its disposal in State S, FCO is not conducting the business of KCO for 

purposes of Article 5(1).  We recommend that the Commentary provide more 

guidance as to the relevant factors to distinguish between the business of the 

foreign enterprise and that of the local entity.   

 

59. If the “small hotel” example is retained in the Final Report, we suggest that the 

Final Report correct the reference in paragraph 51 to the owner “who would obtain 

the profits” as a factor in the analysis.  Presumably, all enterprises are profit 

seeking.  The “local independent enterprise” that obtained the contract to operate 

the hotel would be compensated through its fee (as negotiated with a third party) 

and would report its taxable income in that State.  The fact that the nonresident 

enterprise may (or may not) be profitable is not relevant to the determination of 

whether a PE exists, so the Commentary should not imply that profitability is a 

factor in the determination of whether a PE exists. 

 

60. If the proposed paragraph 10.1 of the Commentary is adopted, it would be 

appropriate to make clarifying and conforming revisions to existing paragraph 10.  

Paragraph 10 now provides as follows: 

 

The business of an enterprise is carried on mainly by the entrepreneur or 

persons who are in a paid-employment relationship with the enterprise 

(personnel). This personnel includes employees and other persons receiving 

instructions from the enterprise (e.g. dependent agents).  

61. The reference to “persons receiving instructions from the enterprise” and 

“dependent agents” has created considerable uncertainty over the years.  The 

category of persons who “receive instructions from the enterprise” as a literal 



 

 

16 | P a g e  

matter could apply to many persons other than agents, as it could apply to any 

number of dependent (or independent) contractors or service providers.  In 

particular, we recommend that the reference to agents should describe only those 

persons who are, in fact, agents under applicable commercial law, and not other 

contractors or service providers that function in a principal to principal capacity in 

contrast to that of an agent.    

 

62. In order to clarify the question of when business activity of an enterprise can be 

carried out by persons other than employees (i.e. “personnel”), we propose that 

paragraph 10 be limited to the case of personnel, and new paragraph 10.1 be 

used to describe the circumstances under which a business of an enterprise might 

be regarded as being conducted by non-employees, such as subcontractors.  To 

implement this clarification, the second sentence of current Paragraph 10 should 

be deleted, since the reference to “persons receiving instructions from the 

enterprise” is too broad and is inconsistent with other provisions of the 

Commentary.  The reference to “dependent agent” in the fourth sentence similarly 

would be replaced with a reference to “personnel”. The proposed paragraph 10.1 

then would need to be refined to state when a contractor might be regarded as 

carrying out the business of the enterprise, and when it would be regarded as 

simply performing its own business. 

 

63. With respect to the proposed paragraph 10.1 example of the “small hotel”, we 

believe that this example should be deleted as it is not a useful elaboration of the 

principle that is intended to be illustrated.  Since the facts state that the foreign 

enterprise owns the hotel, the enterprise would be subject to tax in any event 

under Article 6, so there is no need to find that the subcontractor‟s activities 

constitute the hotel owner‟s conduct of a trade or business.  This case also is a 

good example of the need for further guidance (as mentioned above) on the 

relevant factors for distinguishing between the business of the foreign enterprise 

and the business of the subcontractor.  If the on-site hotel operation were 

contracted out to an established hotel management company, for example, it 

would seem clear that the hotel management company was conducting its own 

business and not the business of the foreign enterprise.   

 

64. With respect to the proposed wording of paragraph 19 We object to the addition of 

”all or” in the second sentence of paragraph 19. In cases where a main contractor 

subcontracts parts of a project, the main contractor would normally have to have 

some physical presence at the location in order to perform the activities which 

have not been subcontracted. In cases where a main contractor subcontracts all 

parts of a contract no such presence is required. To our understanding, the 

current wording of paragraph 19 (i.e. ”[…] subcontracts parts of […]”) primarily 

aims at preventing schemes where a main contractor itself carries out as much of 

a project as possible within the 12 month period and subcontracts the remaining 

parts of the project, in order to avoid having a permanent establishment under 

Article 5(3). Paragraph 19 makes clear that in such cases the period spent on the 
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project by the subcontractors shall be considered to be time spent on the project 

by the main contractor. 

 

 

Issue 9:  Application of paragraph 3 top joint venture and partnership activities 

(paragraphs 10 and 19 of the commentary)  

 

65. In respect to paragraph 54 of the Discussion Draft: Within the engineering 

consultancy industry, large international projects are often performed in 

collaboration with other (competitor) enterprises within the same industry. In such 

cases, there is often no intention to engage in any closer collaboration nor to 

share profits or accept any liabilities for the other partners‟ activities. Nonetheless, 

it is not unusual for these true joint ventures to register themselves as a fiscally 

transparent partnership in order to allow the joint venture to issue invoices in its 

own name and to comply with VAT legislation.  

 

66. Therefore, we find that the proposed paragraph 10.4 and 19.2 go too far in 

treating each member of a partnership as carrying on a joint business and hence 

having a PE just because there is a partnership. The commentaries should allow 

for the possibility that a partnership may have been established simply for 

practical compliance reasons without any intention for the partners to carry on a 

joint business, share profits and liabilities etc. The existence of a partnership 

should not per se be taken to mean that the partners are carrying on a joint 

business. Instead, the facts and circumstances should be examined in each case. 

 

 

Issue 10 – Meaning of “place of management” (paragraph 12 of the Commentary) 

 

67. (need to renumber from here)As the discussion draft notes, the example 

described in this section raises the questions of the proper relationship between 

the examples listed in Article 5(2) and the definition in Article 5(1), and the 

application of the “at the disposal” standard to the facts of the example.  Both 

issues are important and deserve clarification. 

 

68. To that point, we endorse the proposed changes to paragraph 12 of the 

Commentary.  Even though the discussion draft does not propose new 

Commentary on the application of the “at the disposal” standard to the provision of 

management services, the explanatory material is useful and we encourage the 

Working Party to include the statement that the provision of management services 

(and not just the administrative services referred to in the example at paragraph 

59 of the discussion draft) does not cause the management premises to be at the 

disposal of the enterprise receiving the benefit of the services.  

 

 

Issue 11 – Additional work on a construction site (proposed new paragraph 19.1 of the 

Commentary) 
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69. The draft Commentary would clarify that the period during which the building or its 

facilities are being tested by the contractor should generally be included in the 

period during which the construction site exists.  However, construction work 

completed pursuant to a guarantee that requires an enterprise to make repairs 

would not normally be included in the original construction period.   

 

70. BIAC agrees with these conclusions and thinks these are useful clarifications that 

ought to be included in the Commentary.   

 

 
Issue 12 - Must the activities referred to in paragraph 4 be of a preparatory or auxiliary 
nature? (paragraphs 21 and 23 of the Commentary)  
 

71. We commend the Working Group for clarifying that the activities described in 

subparagraphs (a) to (d) of Article 5(4) constitute “automatic exceptions” to a fixed 

place of business PE described in Article 5(1).  We wholeheartedly agree that 

making all the exceptions subject to the “preparatory or auxiliary” condition would 

inject unnecessary uncertainty to the Commentary, resulting in more disputes with 

the tax authorities.   

 

72. However, we recommend that the following language proposed to be added to 

paragraph 23 of the Commentary on Article 5 be deleted: “involve activities which 

are so remote from the actual realisation of profits by the enterprise that they”.  

The “so remote from the actual realisation of profits” standard is too subjective 

and it is recommended that the preceding clause (“and may well contribute to the 

productivity of the enterprise”) is sufficient.  The Working Group may wish to 

consider using the following language instead: “and may well make a minor 

contribution to the productivity of the enterprise”.  The Working Group may also 

wish to consider whether to add to the proposed language in paragraph 21 of the 

Commentary “because the business proper of the enterprise is not carried on 

through such place,” after the words “the place is deemed not to constitute a 

permanent establishment.”  The concept of “business proper” is borrowed from 

paragraph 33 of the current Commentary and is intended to describe the core 

activities or business of an enterprise.  

 

 
Issue 13 - Relationship between delivery and the sale of goods in subparagraph 4 a) 
(paragraphs 22 and 27.1 of the Commentary) 
 

73. We agree with the Working Group‟s recommendation to clarify that 

subparagraphs a) and b) of Article 5(4) apply regardless of whether the storage or 

delivery of goods takes place before or after a contract for the sale of the goods or 

merchandise has been concluded, provided that the enterprise retains legal and 

beneficial ownership to the goods or merchandise while they are at the relevant 

location.   
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Issue 14 – Does a development property constitute a PE? (paragraph 22 of the 
Commentary) 
 

74. The discussion draft clarifies that “goods” and “merchandise” does not include 

immovable property.  This is a useful clarification and should be included in the 

Commentary.   

 
 
Issue 15 – Do “goods or merchandise” cover digital products or data?  (paragraph 22 
of the Commentary) 
 

75. The discussion draft clarifies that “goods or merchandise” does not include data, 

although tangible property that include data, such as CDs and DVDs are “goods 

or merchandise”.  This is a useful clarification and should be included in the 

Commentary.   

 
 
Issue 16 – Carrying on various activities listed alternatively in subparagraphs 4 a) and 
b) (paragraph 22 of the Commentary) 
 

76. The discussion draft clarifies that subparagraphs 4 a) and b) cover situations 

where a facility is used for any combination of storage, display, and delivery, 

without the application of the subjective test contained in Article 5(4)(f).  This is a 

useful clarification and should be included in the Commentary. 

 

 

Issue 18 – Fragmentation of activities (paragraph 27.1 of the Commentary) 

 

77. We agree that paragraph 27.1 is not relevant where different, although related, 

enterprises are carrying out activities in the same state as that paragraph refers to 

activities carried on by one enterprise.  Paragraph 41.1 of the Commentary states 

that “[t]he determination of the existence of a permanent establishment under the 

rules of paragraphs 1 or 5 of the Article must, however, be done separately for 

each company of the group.  Thus, the existence in one State of a permanent 

establishment of one company of the group will not have any relevance as to 

whether another company of the group has itself a permanent establishment in 

that State.”  We agree with the Working Group‟s comment that the preferable 

approach is to apply the appropriate transfer pricing rules to ensure that the 

transaction is in accord with the arm‟s length standard.  However, it would be 

useful if such comments were added directly to the Commentary. 

 

78. In addition, we have some concern regarding the suggestion that legislative or 

judicial anti-abuse rules could apply to business restructurings.  We would like to 

repeat our request made with respect to the OECD Discussion Draft on Business 

Restructurings for more clarification of the potential for the application of domestic 

anti-avoidance rules to business restructuring situations.  In particular, the 

business community is confused as to the circumstances in which tax authorities 
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would be permitted to apply domestic anti-avoidance rules to such a structure 

where an appropriate transfer price had been determined and was put in place.   

 

 

Issue 19 - Meaning of “to conclude contracts in the name of the enterprise” 
(paragraph 32.1 of the Commentary)  

 
79. We agree with the Working Group that the current Commentary on Article 5 does 

not provide sufficient guidance as to when a dependent agent is considered to 

possess “an authority to conclude contracts in the name of [an] enterprise.”  While 

the analysis of an agency relationship is strongly fact dependent, we believe it is 

important to have a framework to determine when a dependent agency PE arises.  

The current Commentary on Article 5 and the Working Group‟s proposed changes 

place heavy reliance on the ability of the agent to legally bind the enterprise, while 

at the same time providing that authority to conclude contracts in the name of the 

enterprise can be indicated by the conduct of the parties.  If multinational 

taxpayers are to have any confidence that their arrangements with agents will be 

respected, the Commentary should provide more detailed guidance. 

 
Undisclosed Agents 
 
80. The Working Group sought to clarify the application of Article 5(5) to 

commissionnaire and undisclosed agent arrangements by recommending the 

insertion of a new example into the Commentary on Article 5 that provides: “For 

example, in some countries an enterprise would be bound, in certain cases, by a 

contract concluded with a third party by a person acting on behalf of the enterprise 

even if the person did not formally disclose that it was acting for the enterprise 

and the name of the enterprise was not referred to in the contract.”  The apparent 

intent of the new example is to clarify that an agent may be found to have an 

authority to conclude contracts in the name of an enterprise even if the enterprise 

is not legally bound, provided that the enterprise is “economically bound.”   

However, this new example does not add clarity, but rather raises new 

uncertainties as to which countries or cases are implicated by the terms “some 

countries” and “certain cases.”2   

 

81. The uncertainties are compounded because the discussion draft does not explain 

what it means to be “economically bound,” including how a person can be 

“economically bound” if it is not also legally bound.3  If this example is referring to 

                                                
2
  Paragraph 112 of the discussion draft adds further confusion by explaining that “it was not possible 

[for the Working Group] to reach a common view on the situations dealt with in the Zimmer and Dell 
DUF] court decisions,” both of which involved commissionaire arrangements.  But then the example 
proposed to be added to the Commentary does not appear to distinguish between commissionnaire 
arrangements.  Further, the example proposed to be added to the Commentary does not appear to 
distinguish between commissionaire arrangements/indirect representation (a civil law jurisdiction 
concept) and undisclosed agent arrangements (a common law jurisdiction concept).  
 
3
  If the Working Group intended to suggest that a foreign enterprise may be considered to be 

economically bound by using the cited example from the IFA 2009 Congress (i.e., by the foreign 
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the manner in which undisclosed agents are treated in countries where the 

applicable agency law provides that an undisclosed agent is deemed to bind the 

principal, the example should make this explicit. 

 

82. Moreover, if language is added to the Commentary that provides that doing 

business through an undisclosed agent or commissionnaire can give rise to a PE, 

the Commentary should also provide an example clearly distinguishing 

arrangements through undisclosed agents or commissionnaires from limited risk 

buy-sell arrangements, the latter of which should not give rise to a PE.   

 

83. In limited risk buy-sell arrangements, an enterprise organized in one country 

generally ships goods to a buyer in the second country (sometimes on a 

consignment basis), the enterprise retains title to the goods until the goods are 

purchased by the buyer, and the buyer purchases the goods immediately prior to 

the time it sells the goods.   

 

84. In typical limited risk buy-sell arrangements, the buyer bears the expense and risk 

of loss on the products sold to the ultimate customers; the buyer may from time to 

time and without notice to or consent of the enterprise move the products to 

different locations; the buyer is responsible to the enterprise for damage, 

destruction, theft, or loss of the goods prior to the purchase by the by buyer; the 

buyer bears the cost of insurance of the consigned goods with the amount to 

cover any loss payable to the enterprise; upon request, the buyer must furnish the 

enterprise with an inventory of all products held on consignment, but it is not 

required to account for its sales proceeds; the buyer is under no obligation to 

purchase the consigned products; and the enterprise has the right to recall any 

consigned products before they are purchased by the buyer.  In these cases, the 

buyer should not be deemed to be an agent of the enterprise and cause the 

enterprise to have a PE in the buyer‟s country because the relationship between 

the enterprise and the buyer is that of a seller and purchaser.  

 

Actual Authority to Conclude Contracts in the Absence of Legal Authority  
 
85. Paragraph 113 of the discussion draft sets forth three additional scenarios that 

concern whether an agent concludes contracts in the name of a foreign 

enterprise.  Generally, the three scenarios are: (1) multiple levels of contract 

approval within a multinational group, including by persons that are not employees 

of the foreign enterprise/principal; (2) standard form contracts for which no 

negotiations occur; and (3) sales governed by a “framework contract” applicable 

to all companies within a multinational group.  The three scenarios describe 

common arrangements used by multinational enterprises.  The Working Group 

appears to conclude that the last two cases would cause an agency permanent 

establishment to exist if a dependent agent located in the source state were to 

enter into contracts in the name of the foreign enterprise, notwithstanding the use 

                                                                                                                                                  
enterprise agreeing to fully reimburse a person for any amount that the latter may be required to pay 
customers under its contractual liability), then this should be made clear.  
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of a standard contract or framework contract.  The Working Group unhelpfully 

explains that the first case “referred to the level of approval that was decisive for 

the contract to be legally concluded. . . .”  Ultimately, the Working Group 

concluded that “these three cases raised questions of facts and that the 

Commentary already provided enough guidance to deal with them.”  However, we 

believe that the existing Commentary is inadequate and should directly address 

one or more of the situations described in the discussion draft.  

 

86. The current Commentary indicates that in some cases an agent can be treated as 

having actual authority to conclude contracts on behalf of the enterprise even if it 

does not have the legal or contractual authority to sign or finalize the contract.  

Paragraph 32.1 of the Commentary provides that “an agent may be considered to 

possess actual authority to conclude contracts where he solicits and receives (but 

does not formally finalise) orders which are sent directly to a warehouse from 

which goods are delivered and where the foreign enterprise routinely approves 

the transactions.”  Similarly, paragraph 33 of the Commentary explains: “A person 

who is authorised to negotiate all elements and details of a contract in a way 

binding on the enterprise can be said to exercise [an authority to conclude 

contracts in the name of the enterprise] „in that State‟, even if the contract is 

signed by another person in the State in which the enterprise is situated or if the 

first person has not formally been given a power of representation.”  This 

Commentary is generally understood as providing that where an enterprise gives 

“rubber stamp” approval over orders that the dependent agent solicits, the agent 

may be treated as having the authority to conclude contracts in the name of the 

enterprise.   

 

87. Disregarding the terms of an agreement is an extreme measure and should not be 

permitted unless there are clear guidelines that will allow multinational taxpayers 

to predict the tax consequences of their arrangements.  We agree that a rule that 

would allow an enterprise to avoid having a PE by withholding final authorization 

that is merely perfunctory could be subject to manipulation.  However, where an 

enterprise provides more than merely perfunctory approval, the arrangement 

between the enterprise and the agent should be respected and the agent should 

not be treated as having the authority to conclude contracts in the name of the 

enterprise.  For example, where an enterprise provides detailed instructions and 

guidance to an agent regarding the parameters within which the agent can 

negotiate, the fact that an enterprise routinely approves contracts that conform to 

its specifications does not indicate that its approval is perfunctory.  The 

Commentary should clarify that routinely approving transactions does not indicate 

a lack of active involvement where the enterprise provides detailed instructions 

and guidance to prevent the agent from soliciting contracts that the enterprise 

would not approve. 

 

88. Paragraph 32.1 of the current Commentary also explains that, “Lack of active 

involvement by an enterprise in transactions may be indicative of a grant of 

authority to an agent,” but does not explain whether “active involvement” by an 
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enterprise requires the enterprise to advise the agent during the course of 

negotiations with customers, or whether it is sufficient that the enterprise provides 

instructions or conditions that are acceptable to the enterprise before negotiations 

begin.  We believe that a dependent agent should not be viewed as having an 

authority to conclude contracts on behalf of an enterprise where the agent acts 

pursuant to detailed instructions or guidelines from the enterprise, regardless of 

whether such instructions or guidelines are provided during negotiations with 

specific customers or before negotiations begin.  We urge the Working Group to 

add language to the Commentary confirming that an agent that has the power to 

negotiate elements and details of a contract on behalf of the enterprise, but only 

within fixed parameters and under conditions established by the enterprise, does 

not give rise to a PE of such enterprise.  

 

89. Finally, as explained in paragraph 42 of the current Commentary on Article 5(7), 

the fact that an enterprise is the recipient of services provided by a person in 

another state does not give rise to a PE in that other country.  Accordingly, to the 

extent that a person is providing services to an enterprise, rather than acting as 

the enterprise‟s agent, no PE should arise even if the services provided relate to 

contracts between the enterprise and its customers.  It would be helpful if the 

Commentary on Article 5(5) provided guidance confirming that the acts of a 

service provider under the circumstances described above does not amount to 

“concluding contracts in the name of the enterprise.” 

 
Grants of Authority on a Transaction-By-Transaction Basis 
 
90. The current Commentary also does not provide any guidance on whether a 

dependent agent should be viewed as having an authority to conclude contracts 

on behalf of an enterprise where the enterprise gives the agent the authority to 

conclude contracts on a transaction-by-transaction basis.  A general grant of 

authority to conclude contracts on behalf of an enterprise should be distinguished 

from a limited grant of authority that relates to only a specific transaction.  If an 

agent‟s authority to conclude contracts must be separately secured for each 

transaction, the agent‟s activities should not give rise to a PE.   

 

91. Issue 20 -- Is paragraph 5 restricted to situations where sales are concluded? 

(paragraph 33 of the Commentary) 

 

92. This issue relates to the question whether the dependent agent PE is restricted to 

the conclusion of contracts for the sale of goods (e.g. commissionnaire or other 

sales agent type of relationships) or is also intending to cover the conclusion of 

leasing contracts or contracts for services (e.g. contract/toll manufacturer or 

contract R&D type of relationships). The proposed change to the Commentary 

notes that the word “contract” is not limited to the conclusions of contracts for the 

sale of goods and would include, e.g., leasing contracts or contracts for services. 

Under issue 19 it is stated that “the acceptance of the order was the conclusion of 

the contract” (section 113, page 37 DD).    
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93. The change to the Commentary raises the question what this implies for the 

situation where a toll manufacturer in a certain country concludes contracts 

(acceptance of purchase orders) for materials that are needed to manufacture the 

goods for the principal enterprise in another country. Does this result in a 

dependent agent PE of the principal enterprise (even after passing the general PE 

exemption as outlined under issue 2)?  

 

Issue 22 -- Assumption of entrepreneurial risk as a factor indicating independence 
 
94. The discussion draft contains limited discussions on “entrepreneurial risk” as a 

distinguishing feature and important criterion for determining whether an agent is 

of an independent status  and concludes that it is not necessary to clarify this as it 

is only one of many factors included in the Commentary. Under issue 21 (also 

relating to independent agents), it is noted by the Working Group that the 

Commentary seems to include conflicting statements concerning the scope of 

Article 5, paragraph 6 on independent agents. At the same time, the conclusion is 

reached that this could not be addressed merely through changes to the 

Commentary itself.  

 

95. We understand that changes to Article 5 itself are not in scope, but it is unclear 

why the Working Group does not take this opportunity to remedy the existing and 

apparently conflicting statements in the current Commentary. In addition, the 

discussion draft notes that there are “many factors” to distinguish independent 

and dependent agents making the application of the independent agent test 

difficult in practice. Why not remedy or clarify the Commentary now looking at the 

current opportunity to do that?    

 

 

 
Summary 

 

96. We have offered extensive comments to you with the aim of making the 

commentary clear and usable for both taxpayers and tax authorities.  As we 

stated above BIAC supports the Guidelines both in their application between 

OECD member countries but also as a standard to be used by non OECD 

countries. This is only tenable if the guidelines provide a standard which is 

commonly understood, rather than a menu of options from which countries can 

choose. BIAC‟s overriding aim is the avoidance of double taxation and guidelines 

with significant exceptions will not achieve that aim.  

 

97. We would suggest that a consultation in person on the proposed changes and the 

comments received by you would be very helpful in producing a final version 

which can be used in a practical manner and which will reduce both the number of 

disputes and facilitate the resolution of disputes (where they arise) under mutual 

agreement procedures. 

 


