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"Communicating with Affected Interests"

Intervention by Roy Jones, Senior Policy Advisor TUAC-OECD

Introduction

As a background to my presentation I will briefly highlight three realities that are key to understanding the contemporary global political economy. The first is that our economies are mixed, with public and private sectors co-existing, albeit with differing shares according to the particular national situation. That mix is evolving everywhere and becoming more complex. It applies whether we look at our host country China or for that matter Germany or the United States. Wholly private sector economies exist only in the minds of ideologues and theoreticians. The second reality is that the governance process of economies and societies is getting more complex as well. As will be seen, hierarchical systems are giving way to new and more vertical and horizontal systems, with demands from a wider range of groups to be involved in the decision making process. The notion of ‘pluralistic governance’ has emerged. Third and directly related to weaknesses in the first two realities, is that the backlash against what many see as the hegemony of "corporate globalisation" will not go away, nor will it if policy makers and advisors continue with the myth that people just haven't got the message. 

These three realities matter, and are increasingly intertwined around the public policy debate over the regulatory reform programmes required to ensure that mixed economies are efficient, effective and equitable in terms of outcomes, notably regarding distributional issues. They matter, too, in both APEC and OECD countries. 

Governments have now accepted, or are becoming to accept what trade unions have been saying for years. For market (mixed) economies to work, and indeed to survive, they must be underpinned by effective social institutions, which are organised independently of the state. Only they can provide the necessary checks and balances on the legislature and the vested interests of capital. Important examples include an independent judiciary, media, and trade unions, along with independent non-governmental organisations (NGOs). On this, and as will be seen below, it is important that we distinguish between democratic and independent trade unions and the wider NGO movement. For the existence of the former is due to their unique role as ongoing economic actors in society, which is recognised in the status which workers' rights have as a special category of human rights. 

For governments to communicate with those whose interests are most affected by regulatory reform initiatives, it is a precondition that the social institutions that represent them must be in place, nourished and encouraged, and that their right to exist is enforced in practice. For my purpose, that applies equally to trade unions and the wider NGO movement, the judiciary, and the media for instance. 

We should be clear also that the communication of a policy change or initiative is usually a one-way dialogue. But experience shows that for regulatory reform initiatives to be sustainable, it is insufficient that governments simply communicate outcomes to affected interests. Sustainability requires that those most affected must be consulted with, and engaged upfront over the development of the reforms themselves, which is a two-way dialogue. 

Points of substance

Turning to points of substance I will focus on the following:
-
Why governments should consult and engage with non-governmental actors over the development of regulatory reform initiatives;

-
Which groups governments should target for this engagement;

-
What issues should be on the agenda, with whom; and

-
How this process should proceed.

The following issues are important as to why governments should go beyond communicating regulatory reform initiatives to affected interests and to consult and actively engage with them over the design and implementation of the programmes themselves. 

As the governance of societies and economies has become increasingly more complex and diverse, the notion of 'pluralistic governance' has emerged. As applied to political governance this means that the old paradigm of a central national government determining policy (sometimes in concert with affected interests) and then handing it down, or communicating it to a passive society no longer fits the needs of a changed world. The emergence of 'pluralistic governance' has seen aspects of the political decision making process, including over economic policy, being passed upwards, downwards (vertically) and horizontally within and beyond the national level. The WTO is one practical example of the upward process, as is the European Union. Meanwhile regions within many countries are increasingly demanding, and receiving autonomy over decision-making, whether through decentralisation or devolution (downward). There is truth too in the notion that many governments have privatised their regulatory powers and authority to the private sector as regards the enforcement or, to be more precise, the non-enforcement of labour standards and other workplace issues (a negative vertical aspect). The horizontal aspect relates to the increasing demands of traditional actors, such as labour and business to be involved in the existing and new vertical process of governance, and of course new actors that have emerged of late, namely NGOs.

In parallel, the old economic paradigm has broken down: a paradigm in which, on the one hand, the command and control of public services and assets was vested in the state while, on the other hand, the dominant form for the business sector was the private limited company. The boundaries between the two sectors themselves have become blurred with the advent or development of not for profit organisations, networks and trusts, private-public partnerships, often mixing the purchase by the state of services from a range of providers. On the wholly private side the emergence of the public limited company (Plc), with a range of mostly institutional owners brings forth new issues of active ownership and who shapes that and to what ends.

In those terms the notion of 'pluralistic governance' means that governments need to adopt innovative and proactive ways of reaching out so as to ensure that the demands of these groups are accounted for in this new policy setting environment. That applies whether at the national or multi-lateral levels. Business as usual will no longer suffice. Moreover, this new complexity of decision-making means that the practical experience and insights of actors such as trade unions and representative NGOs have to be brought into the formulation of policy making upfront. In turn that will encourage the development of better policy, even if it takes slightly longer to achieve that consensus or reluctant acceptance.

Downstream, our engagement along these lines will help reduce the incidence and impact of arbitrary regulatory reform developments and help reduce and overcome market and regulatory failure. Crucially, it will help to stem the regulatory capture of the decision making process of governments and the new at-arms-length regulatory bodies by vested business interests, of which a side effect has been an explosion in corruption and, for example, health and food safety issues.

Speaking specifically about the engagement of trade unions, such an effective and early engagement, if leading to a consensus, would confer on us a sense of ownership of any subsequent outcome. And, experience shows that those which own a policy, feel an attachment, a belonging, and an anchor to ensure its implementation. In practice that ownership brings with it a commitment from our people to deliver on commitments made, including selling them to our members. It means also that we become accountable for our actions over the implementation of agreed reforms, whether to our members, or beyond to governments and society.

That leads me to the issue of which groups to consult and engage with. Across the OECD and beyond, governments and their advisors have traditionally involved representatives of organised labour and business in the field of policy development. Having said that, glaring inconsistencies have emerged in the recent past between the treatment of our respective groups. I would argue that many governments in both the OECD and APEC groups have to learn or re-learn how to engage and work with independent trade unions at all levels. The example of the OECD - PUMA - is a casebook exemplar of this.

It is surely right that labour and business remain a cornerstone of these consultative procedures, as it is our respective memberships that are most affected by reforms to economic, social and environmental regulations. Moreover, we are organised, representative, transparent, democratic, normally permanent organisations, which are accountable to our members. Beyond that, and because we are ourselves subject to regulatory frameworks, we are accountable for our actions to society. My concern, though, is that too many governments recognise that trade unions can be both affected by but also affect regulatory reform policies. That has led them to grossly violate workers' rights to freedom of association and free collective bargaining, and to sanction child, forced and prison labour, plus discrimination along gender and ethnic lines. That is why the implementation and enforcement in practice of fundamental workers' human rights, as embodied in the Conventions of the International Labour Organisation (ILO) are so important. It is their application in full that secures our necessary freedom of action from the state, etc., that allows us to act as interlocutors over regulatory reform programmes.

Today, however, 'pluralistic governance' means that pressures are increasing on governments and their inter-governmental institutions to consult with wider NGO groups. It is beyond the scope of this presentation to debate whether or not this should happen in practice. Instead my point today concerns the concrete situation of where the decision is made for this to happen, and where that involvement goes beyond consultation, and into the determination of policy, including on regulatory reform. On this I think it's only right that governments and inter-governmental organisations have the right to demand from NGOs a similar level of representitiveness, transparency and internal and external accountability that they demand from organised labour and business.

Turning to the question of what issues to consult on, a general rule of thumb should be to avoid a prescriptive list and to have instead a guiding principle that a group, for example, trade unions, should be brought into the process where its members will be directly, or indirectly affected by any reform programme. A further guiding principle is that, to be effective, and to avoid bringing the process into disrepute, any engagement has to be meaningful, early, and with the necessary financial and logistical support provided. One other guiding principle is that policy makers should adopt a consistent and co-ordinated approach across government to the process itself. For example, the OECD lays great emphasis on the need for a central body within government, usually near to the seat of power, to act as a driving force for the design and implementation of regulatory reform programmes. It would make sense for that body to co-ordinate the consultative/engagement process with affected groups, and to issue guidance on this to line ministries.

That brings me to the issue of how to consult. Much of the following has been informed by the draft PUMA Flagship report on Regulatory Quality. It notes three different forms of interaction, and a range of tools to deliver them. The forms of interaction are.

-
Notification. That is taken to mean the communication by the authorities to the public of regulatory decisions. Whilst a useful building block, that strategy is nevertheless a one way street, and defensive, falling short of the needs of 'pluralistic governance'.

-
Consultation. A mechanism to actively seek the opinions of interested and affected groups. This two-way flow of information and dialogue fits better into the notion of 'pluralistic governance'.

-
Active participation. That revolves around the engagement of interested and affected groups in the formulation of regulatory objectives, policy approaches, the drafting of regulatory texts and, crucially, implementation and follow-up. This fits perfectly into the notion of 'pluralistic governance', and confers ownership of the policy on non-governmental actors with a stake in the outcome.

The range of tools to deliver the three options includes.

-
Informal consultations

-
The circulation of regulatory proposals for public comment.

-
Public notice and comment.

-
Hearings (private and public).

-
Advisory bodies.

One key issue concerns the need for consistency and co-ordination for both the different forms of interaction and the tool(s) chosen. A culture of long-term engagement has to be put into place by the authorities.

Summary

My presentation today has gone beyond the need for governments to communicate with affected interests on regulatory reform programmes; I have pressed the case for an active engagement. To support this I have drawn attention to the complexities of modern mixed economies and the emergence of what I have termed ‘pluralistic governance’. Here, a top-down approach to decision making is giving way to a vertical and horizontal process. This new form of decision-making will hopefully evolve into a co-ordinated response to address the new economic complexities: at present and unfortunately it is ad-hoc and under-developed. A further dimension to this is the backlash against the increasingly held view that policy makers have put in place the architecture for ‘corporate globalisation’, which benefits the few (governmental and corporate elites) at the expense of the many (workers), the environment and future generations.

Rather than entering fully into the debate about the new forms of governance required to address these issues, my presentation instead focussed on the modalities of consulting over and engaging affected interests in the design and implementation of regulatory reform programmes. On the modalities and, as would be expected from a trade union speaker, the affected interests (which groups), upper-most in my mind have been the people we represent, namely workers. However, implicit in this, affected interests include business and wider civil society groups. I have been more explicit in defining certain thresholds that all groups should meet if they are to be accepted as partners with governments in the process of reform: structures and as representative of those on whose behalf they claim to speak: independent, transparent, democratic, with internal and external accountability. Which issues to focus on, and how this whole process should proceed have also been touched on. Lastly my presentation has highlighted the different forms of interaction and the tools available to engage different stakeholders in regulatory reform. The benchmark for these has been whether they fit the needs of the new ‘pluralistic governance’, on which I favour a maximalist approach of a two-way engagement, rather than one-way communication. The emphasis has been to promote a consistent, co-ordinated, efficient, and effective systemic procedure.

Getting this right does in fact go someway to creating the new governance systems required to effectively manage globalisation, especially if the above were implemented forcibly at the international level. this is because the process of an inclusive engagement over the rules required (positive regulatory reform) to manage globalisation is as important as having in place the structures to enable those rules to be determined. Such a process will therefore help create a win-win situation. Governments will benefit through the improvement of the regulatory environment, with agreed reforms being implemented more speedily and smoothly. Remedial action will be identified and implemented earlier in response to policy failures. The legitimacy of reform programmes will be enhanced and confidence built among all stakeholders who perceive the outcomes to benefit the many, and not the narrow elites.

None of this will be easy, especially in those countries at present far away from meeting the requirements of ‘pluralistic governance’. The same applies at the multi-lateral level. Moreover, getting it right means that hard political and economic choices and trade-offs will have to be made: a new approach or business as usual? Getting it right will require investments, in terms of both time and financial support to put in place the right structures to make the engagement work. However, compared to the price of success, the price of failure is much greater.

Memoranda/RegRefBeijing2001-2.doc

2
1

