|- -l Better

Regulation
I— J Commission

Donald Macrae

UK Better Regulation Commission

OECD Global Forum on Governance

Session A: Regulatory Frameworks and
the Public and Private Interface

Rio de Janeiro, 22 October 2007



Speaker’s Background r 1§:§3|ration

I— -l Commission

One of the UK’s most senior
government lawyers — 32 years
experience in 9 Departments.

Expert in legislation, at all levels,
and the distribution of powers
within the State.

Leading “Regulation Champion”
In Whitehall, now member of the
Better Regulation Commission.
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The UK’s constitution is very complex, which often
reduces Ministers’ policy choices, so having independent
regulators is just another restraint:

International treaty obligations;

Binding European Union regulation;

Semi-federal domestic distribution of powers;

Highly complicated and extensive public sector with an
unknown number of small regulators, as well as some
large and powerful ones.



. . Better
Political Climate r -IReguIation

I— -l Commission

“Challenge” is deep in the ethos of the Labour
government, perhaps from having spent 17 years out of
power. When creating a new public body, it is almost
automatic that it will be independent.

Some very contentious decisions / subjects have also
been taken out of the political space:

* Interest rates (Monetary Policy Committee);
* Food safety (Food Standards Agency);
« Approval of new medicines (NICE)

* Climate change? (Climate Change Committee)
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The Enterprise Act 2002 removed many “public policy”
exemptions from competition rules, which previously
gave Ministers an override.

Individuals have challenged failures by the Office of
Fair Trading to prosecute — a trend towards mass
personalisation of rights.

Public Law is being used increasingly to
enforce private rights — regulation by litigation
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There is increasing distrust of politicians and a very
predatory Press. There is scepticism about politicians’
ability to deal with strategic issues dispassionately.

At the same time, there is a rigorous regime for
appointing people to public posts and a trust in
Independent bodies run by forceful public figures.

Legitimacy is a combination of formal legal
authority to act and public trust. Public
bodies at arms’ length from government are a
key attribute of UK society.
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The main ones are: N (. LR

'O'W'!'i"l"i‘i /
 FSA — Financial services; 4 ,":..:':" ' 't. ",i" y
« OFT - Office of Fair Trading; a'vvv'»"""".ff't‘;'" [
« OFGEM - Gas and Electricity; | L % -
« OFWAT — Water and Sewerage; ﬁ% i 3 (i
» ORR - Office of the Rail Regulator; R E* h

« Ofcom — media generally, including telecoms.

Note how few there are. There has been arecent
convergence of multiple regulators, in parallel with a
move to cut the number of “social” regulators.
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1. Accepting Privatisation L. Jcommission

. ... privatisation
of these services 1
Is fully embedded. |
The public would ==
not be prepared to

lose the choice
they now have.

... problems tend
to be seen as the
fault of the
service
providers: the
regulators are
largely invisible
to the public.
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2. Price control /investment L Jdcommission

The regulators operate a 5-yearly “Periodic Price Review”
which sets all the metrics for the regulated sector, including
fixing the price. With isolated exceptions, the price rises
have been acceptable to the public and not fuelled inflation.

Investment is strong. Some water companies were
sold recently for 20% over the value of the Regulated
Asset Base.

There remains an issue, however, over whether
more investment is needed to tackle strategic
sectoral challenges and whether the periodic
review approach remains appropriate.
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3. Independence L. .J commission

Independence is partly structural, partly cultural.

There are formal, legal requirements of independence,
the main regulators have impressive Boards, with
separate Chairs and Chief Executives, and the
funding is usually from multiple sources.

But there is a broad cultural consensus and
regulators are rarely in the political spotlight so the
full extent of independence has not been radically

tested.

In practice, a surprising amount of leverage is a matter
of personalities, not formal levers.
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4. Soclal dimension L. . Jcamintestan

UK economic regulators are primarily concerned with
only economic objectives. Social and environmental
objectives are dealt with by other regulators, with
Ministers overseeing the balance.

There may be a problem in 2009 when prices are re-set
In the main sectors, especially if there is an Election.
The new stresses in these sectors to deliver public
goods may drive prices too high. Trading schemes
within sectors may ease some of these pressures but it
IS unlikely that it can be paid for just by more efficiency
plus modest price increases.
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5. Performance management L dcommission

The Labour government has put a
huge emphasis on performance
management of public bodies, with a
series of Treasury controls and
reviews.

The big five regulators, including the
Financial Services Authority and
Office of Fair Trading, are to be

' subject to similar capability
assessments as aII Departments have been through.

These will look primarily at performance against current
standards, not at different economic models.



http://www.ac-amiens.fr/pedagogie/arts_plastiques/capes04/capesap15.htm

Better
Overall assessment r -IReguIation

I— J Commission

The UK system of independent economic regulators
has delivered its main objectives without any drama.
There may be a need to re-assess some of the
economic assumptions as the system matures and
greater demands for public goods add pressure.

It is also very much a product of UK culture and any
analysis of its structures, models and rules cannot be
complete without taking account of the cultural
background.
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Muito Obrigado!!

Contact data:
wWww.brc.gov.uk
Donald.macrae@ntlworld.com



