ross Border Insolvency
Challenges:-

ultaneous proceedings in courts of

t of protective/injunction orders passed in one
iIction protecting the assetsof insolvent debtor
Ing dissipated in other jurisdiction .

¢ Need for communication and coordination among
- courts and administrators belonging to different
jurisdictions .



ross Border Issues in the
~of Statutory Provisions

ross Border Insolvency or
- 0lved by resorting to

s recognized principles, viz:
ity of Jurisdiction, |
Um Non Conveniens,

ognizing Foreign Judgments .




or friendship,
han as an

Section Civil Procedure
- Code, 1908 imbibes this
- rule qua separate

litigations .

In Hartford Fire Ins. Co. v. Cal. 509 U.S. 764, it was
observed that the comity of courts refers to a
situation where judges decline to exercise
jurisdiction over matters more appropriately
adjudged elsewhere.

In a case reported as (2009) 2 SCC 784, the
SuRecentlypreme Court held that doctrine of amity
or comity requires that different courts exercising
separate jurisdiction pass similar orders. The Court
quoted with approvalfrom 6 Law of I nj unc
authored by Lewis & Spellingn the following
passage :

A 0 Wh e aoceurt having general jurisdiction and
having acquired jurisdiction of the subject
matter has issued an injunction, a court of
concurrent jurisdiction will usually refuse to
Interfere by issuanceof a secondinjunction .6

In Narendra Kumar Maheshwari reported as
AIR198%5C2138 the SupremeCourt observeghat the
High Courts themselveanight be able to introduce a
certain amount of discipline having regard to the
principles of comity of courts administering the same
generallaws applicableall overthe country in respecof
granting interim orderswhich will haverepercussioror

effectbeyondthe jurisdiction of the particular courts

Suchan exercisewnill beusefulcontribution in evolving
goodconventionsn thefederajudicial systemd



domestica \

erlying principles, such as
pect given to foreign courts
l respect or comity, also
law systems (lis alibi

sonsider various factors
C motion.

WO stagesof enquiry :-

er there is an alternative
\petent forum, which

it is in the interest
of justice and equity to
relegate the parties to
the said forum .

AThis principle is almost akin to the
principle of Comity of Jurisdiction.

The Delhi High Court in the case of
Glaxosmithkline  Consumer Healthcare
Limited & Horlicks Limited and Anr. v.
Heinz India (P) Limited, observed that:

0 | tme context of forum convenience it
may be noted that in an appropriate case,
a court may refuse to exercise its
discretionary jurisdiction by invoking the
said doctrine. While invoking the
doctrine of forum convenience a court
may refuse to exercise its discretionary
jurisdiction notwithstanding that some
part of cause of action has arisen within
the territorial jurisdiction of the court.0

The Court, thus, would consider by
applying the principle of effectiveness as
to the Court of which country is in a
position to give most effective judgment
and that court would be treated as a court
of preferential jurisdiction .



on of Foreign Judgment

recognition to the foreign judgments which are passed by the courts of
except the circumstances as mentioned in Section 13 of the Code of Civil

2nts not conclusive. & A foreign judgment shall be conclusive as
adjudicated upon between the same parties or between
of them claim litigating under the same title except o

here it has not been pronounce a Court of competent jurisdiction;
here it has not been given on the merits of the case;

1ere it appears on the face of the proceedings to be founded on an incorrect view of
ernational law or a refusal to recognize the law of India in cases in which such law is
applicable;

vhere the proceedings in which the judgment was obtained are opposed to natural
tice;
e it has been obtained by fraud;

ere It sustains a claim founded on a bre

E The Supreme Court of India way back in 1963in the caseof R. Vishwanathan & Ors. v. R.
Gajambal Ammal & Ors quoting the words of Denman, C.J. observed that:

A 01 nj uhsgbeen done is never presumed, unless we seein the clearest light that the
foreign law, or at least some part of the proceedings of the foreign court, are repugnant to
natural justice : and this has often been made the subjectof inquiry inour Cour t s 6



of Comity
ion and

seeking stay of
one particular  cou

tinuance of parallel procee
foreign court on the ground tha
court is more convenient forum
the other.

rinciple governing Anti-Suit
jons are again based on
mon law principles .

rinciple of anti suit injunction is
d to the reverse of the doctrine
m-Non-Conveniens

2. No access or direct court to court co
operation.

roblem Areas

The principlesgoverningthe anti suit injunction
havebeenreferredby the Hon'ble SupremeCourt
of India in Modi Entertainment Network and
Anr.v. W.S.G. Cricket PTE. Ltd asunder:

In exercising discretion to grant an anti-suit
injunction the court must be satisfied of the following
aspects

(a) the defendant, against whom injunction is sought,
is amenable to the personal jurisdiction of the court;

(b) if the injunction is declined the ends of justice will
be defeated and injustice will be perpetuated; and

(c) the principle of comity -- respect for the court in
which the commencement or continuance of
action/proceeding is sought to be restrained -- must
be borne in mind

In a casewhere more forums than one are available,
the Court in exercise of its discretion to grant anti-
suit injunction will examine as to which is the
appropriate  forum (Forum conveniens) having
regard to the convenience of the parties and may
grant anti-suit injunction in regard to proceedings
which are oppressive or vexations or in a forum non-
conveniens;

the burden of establishing that the forum of the
choice is a forum non- conveniens or the proceedings
therein are oppressive or vexatious would be on the
party socontending to aver and prove the same



NEED FOR ADOPTING MODEL LAW

y hasthrown new challengesinsofar aseconomic
ethe world is shrinking in economic terms and
| laawvg gowerning the economic activities also
olute commonality cannot be achieved by
untries, attempts are being made to have
e. Realizing this need, UNCITRAL has
Insolvency.

cepted by all developing countries, including Asian countries
to make strides in economic development and competing
have to pen their gates for Foreign Direct Investments
r to attract such investments confidence has to be instilled
reign investors that they would be able to recover their
with proper returns.

Thank You.
A.K.Sikri , Judge,
Delhi High Court (India)



