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December 8, 2009 

 

 

The consultation with the private sector was conducted under Chatham House Rules  

(no attribution of remarks to either individuals or organisations).   

 

I. Overview 

 

The consultation was intended to inform the development of the OECD Pilot Project in the 

Mining Sector: Promoting Responsible Investment through Enhanced Due Diligence. This project 

looks to provide practical due diligence guidance to companies that supply from or engage in 

mining in conflict or fragile areas. The pilot project is part of an Investment Committee-led effort 

to clarify private sector responsibilities on the basis of the OECD Guidelines for Multinational 

Enterprises (the “MNE Guidelines”) and the OECD Risk Awareness Tool for Multinational 

Enterprises in Weak Governance Zones (the “Risk Awareness Tool”). While this project is not 

formally part of the updating process of the Guidelines, it is expected that it will feed into it, with 

particular regard to supply chain issues. It is intended that the project outputs will further inform 

approaches that can be adopted in other sectors.   

 

The rationale for the consultation is that properly tailored due diligence in the mining sector can 

cultivate responsible investment in areas of fragility.  Under the Risk Awareness Tool, “due 

diligence” has been translated into the equivalent risk management term “due care”. Due care can 

be defined as the effort that an ordinarily reasonable and prudent person would use under the same 

or reasonable conditions to avoid harm to the company or to another party. In view of the 

heightened risks encountered in areas of fragility, companies will want to reinforce the risk 

management techniques that they use in other investment contexts. Heightened care consists of 

extra efforts in: board level involvement, gathering information about the investment 

environment, verification and follow-up, record keeping and documentation, assessments, 

decision making, building in safeguards, management practices for relevant staff, associates and 

business partners (e.g. selecting appropriate staff, associates and business partners for at-risk 

positions and providing them with appropriate incentives and special training), monitoring and, 

where necessary, taking corrective measures. Due diligence may require different actors to pursue 

different strategies based upon their activities and the context of their operations. The private 



sector could therefore benefit from further efforts to unpack due diligence and breath practical 

meaning into the term. 

 

In advance of the meeting, materials were provided to the participants for review. These included: 

Annex I - Preparation for the Consultation and Guidelines for the Discussion; Annex II - Draft 

Hypothetical Critical Scenarios and Examples of Key Challenges to be Addressed in the 

Practical Guidance; Annex III - Preliminary List of Useful Resources for Due Diligence in the 

Mining Sector; Revised Hypothetical Scenario 2 (with ITRI additions); and RWI Submission 

for the OECD Pilot Project in the Mining Sector. A list of participants was also made available. 

 

The consultation took the form of one-day meeting and was divided into three sessions which 

focused on the following:  the key challenges that companies face in performing adequate due 

diligence in the mining sector; the nature and format of practical guidance that companies found 

most useful for addressing these challenges; and an overview of useful tools/resources for due 

diligence available to companies. 

 

The consultation consisted of a wide range of stakeholders with interests in seeing responsible 

business conduct in the mining and metals sector. Participants included mining and exploration 

companies, traders and suppliers, smelters and processors, host state industry organisations, 

international industry organisations and brand end-users.  Home states, international 

organisations, regional organisations and some civil society organisations also attended. 

 

The consultation was followed by the first meeting of the OECD hosted ad hoc working group.    

 

II. Meeting Objectives 

 

The overriding objective was to use five hypothetical scenarios relating to mining in conflict or 

fragile areas to stimulate discussion and get a better understanding of the challenges currently 

being faced by the private sector engaged in mining activities and trade of minerals. Each 

hypothetical scenario was accompanied by key questions and challenges for the participants to 

consider.  These questions, which reflect practical challenges in concrete situations, would be 

used for the development of the practical guidance by the OECD-hosted working group.  

 

Specific objectives for sessions 1, 2 and 3 included: 

 

 Confirming the accuracy of the hypothetical scenarios as portrayals of common 

challenges faced by mining companies worldwide, in particular in areas of conflict and 

fragility, and expanding upon the list of key challenges in each scenario. 

 Deciding upon the nature and format of the guidance that companies would find most 

useful in pursuing due diligence. 

 Assessing the usefulness of existing due diligence materials in addressing the key 

challenges identified in the scenarios and deciding how the OECD-led project could best 

complement existing tools and fill possible gaps. 

 

Guiding questions were posed to the participants to inform the discussion and with a view to 

meeting these objectives.  

 



3 

 

III. Summary Conclusions 

 

The participants generally agreed that the hypotheticals were useful and accurate tools for guiding 

the consultation, but some people did express reservations regarding the methodology of using 

them as a basis for the practical guidance. It was clarified that the hypotheticals would be used for 

the purposes of contextualising and drawing out the full range of key challenges to due diligence 

in all major areas of the MNE Guidelines and the Risk Awareness Tool. 

 

Most participants expressed support for the OECD and called on the OECD to play a role in 

moving issues relating to mining in conflict or fragile areas forward. Some participants queried 

how the OECD pilot project would fit into other existing initiatives, such as the Community and 

Small-Scale Mining initiative (CASM) as well as the Regional Initiative against Illegal 

Exploitation of Natural Resources of the International Conference on the Great Lakes Region 

(ICGLR). The Chair of CASM‟s Strategic Management Advisory Group is a member of OECD 

hosted working group, as are the World Bank and the ICGLR. It is expected that they would 

actively contribute by sharing their experiences and benefit from the work as it develops.  

 

A large proportion of the participants had priority interests in addressing issues of the supply 

chain in eastern Democratic Republic of the Congo. The majority of the consultation then focused 

on supply chain issues and hypothetical scenario 2. Direction on how to prove legitimate trade 

when it comes to sourcing minerals from conflict areas was stated to be urgently required.   

 

Participants suggested that the OECD needs to give clear guidance on due diligence by 

consolidating existing standards. It was further suggested that the OECD could play a role in 

identifying legitimate tools for due diligence. Participants agreed that relevant due diligence 

material and associated practical guidance should be organized pragmatically to reflect the 

phases and operational steps of the business cycles in the mining and metals sector. 

 

IV. Summary of Main Issues: 

 

a. Hypothetical Critical Scenario 1 

 

Need for meaningful relationships with communities: 

 

One participant stressed the need to build meaningful relationships with communities that live 

near or around company operations and that this was part of the „social license to operate‟.  It was 

put forward that a long-term perspective would be more beneficial for companies to adopt because 

this would foster successful long-term operations.  It was suggested that Hypothetical 1 and the 

corresponding list of challenges could benefit from the inclusion of a “generational” aspect of 

community engagement and consent in long-life operations. More particularly, it was suggested 

that the guidance should consider how consent amongst affected communities may change from 

generation to generation. 

 

A concern was expressed relating to the inability to control „fringe‟ investments i.e. those 

companies that go in with a short term view and act against community interests. It was suggested 

that the list of challenges should capture both sizeable long-life investments as well as smaller, 

short-term investments.  



 

Need for informed decision making by communities: 

 

One participant noted the need to develop the capacity of affected communities to make informed 

decisions when it comes to the use of their land and local environment. It was suggested that these 

communities are often unfamiliar with mining operations, technology required, and implications, 

and that for these reasons, the list of challenges should highlight the companies‟ need to ensure 

that the information is not only provided, but understood. Further, it was suggested that the list of 

challenges address ways to cultivate cultural sensitivities on the part of local managers. 

 

Legal, political and social reality facing companies:  

  

A participant cautioned that large gaps exist between host state legislation and actual practice, to 

the effect that community protections are often not in place. Accordingly, it was stressed that the 

companies should recognise this reality when it comes to the impact of their operations on 

communities.  It was suggested that the challenges note that legal protections are not always 

implemented at the local level. Further, it was suggested that the list of challenges include the 

influence of international business on domestic legislation.  

 

One participant highlighted the further gaps between legal land rights and traditional land rights in 

various domestic contexts. It was suggested that the list of challenges include how companies 

should approach both land rights regimes. 

 

One real life situation was discussed relating to a 49 year mining project in which children were 

doing difficult work and being exploited. It was stated that the local view was that it was better for 

the children to work in the mine than engage in subsistence agriculture.  This was stated to 

illustrate the tensions that exist between short-term gains (i.e. engaging in mining work) and work 

that would bring longer term benefits to the community.  Considering this reality, it was 

suggested that the challenges address any corporate responsibility to support sustainable 

development initiatives that will meaningfully benefit the communities that work for them.      

 

b. Hypothetical Critical Scenario 2 

 

Proposed additions to the hypothetical: 

 

Initial discussions focused on proposed additions that had been made by participants to 

Hypothetical 2. A suggestion was made that the proposed additions rendered the scenario more 

realistic and more accurately captured the challenges facing all the supply chain actors sourcing 

from conflict areas, including end-users and component manufacturers.  Parallels were drawn 

from the scenario to the current supply chain issues facing eastern Democratic Republic of Congo 

(DRC).  Based on the significant challenges facing mineral companies up to the point of 

processing, it was also suggested that the proposed additions to Hypothetical Scenario 2 were not 

necessary, but that the expanded list of questions appended to the scenario would be useful for 

future work.    
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Effect of OECD MNE Guidelines on supply chain issues:  

 

One view put forward stated that the MNE Guidelines placed an „effective ban‟ on the supplying 

of minerals from conflict areas; other participants disagreed and stated that there was a value in its 

provisions and that they represented a way forward.  One participant noted the perceived 

applicability problems of applying the standards in the MNE Guidelines to trading. It follows that 

the OECD practical guidance on due diligence could clarify this issue (applicability of the MNE 

Guidelines to traders in minerals). 

 

It was suggested that companies which are currently sourcing minerals from conflict areas have 

two choices: they can either (1) continue sourcing and try to engage to improve the situation, 

assuming the heightened risks involved; or (2) disengage by stopping the sourcing of minerals 

from these areas.  Given these two options, it was suggested that the challenges and responding 

guidance should consider whether or not a „middle ground option‟ existed between the two 

choices put forward. If not, then it was suggested that the practical guidance develop clear ways 

to immediately mitigate these heightened risks. 

 

Supply chain issues and the DRC: 

 

The recently published UN Group of Experts report on the DRC (S/2009/603) was referenced, 

including the opinion expressed therein that there is a need for due diligence measures to be 

adopted when it comes to sourcing minerals from eastern DRC. Participants noted the recent 

Security Council Resolution calling on the Group of Experts to develop due diligence guidance 

for companies sourcing minerals from eastern DRC. Participants suggested that OECD findings 

should be forwarded to the UN Group of Experts on the DRC for consideration. 

         

Certification and due diligence:  

 

A distinction was drawn between certification and due diligence, but the two were understood to 

be linked. Due diligence was said to represent a type of risk management scheme for companies 

to adopt to ensure that they are doing no harm. Certification schemes were said to consist of more 

robust and legally based mechanism to verify the origin of the mineral and identify a clear chain 

of custody, going beyond due diligence.  

 

It was clarified that the OECD pilot project in the mining sector would not be a certification effort 

but rather an elaboration of practical guidance for due diligence. It was suggested that the OECD 

pilot project consider referencing existing certification efforts in the practical guidance where 

applicable. Some participants asked the OECD to investigate and endorse particular certification 

schemes. Other participants noted the shortcomings with pursuing a certification regime which 

may be based upon undermining factors that lead to or contribute to leaks in the supply chain.  

 

Some participants noted that establishing a viable certification scheme would take a long time to 

establish and support from consumers would be required.  In light of these difficulties, 

participants suggested that the OECD guidance looks to address the immediate challenges in 

verifying the origin of materials and accurately identifying the chain of custody.  

 



Due diligence as a tool for immediate action: 

 

One participant noted that while formal certification schemes would help verify origins of 

material and the chain of custody if the right conditions were in place, other due diligence efforts 

could more immediately ensure legitimate sourcing of minerals. A participant suggested a three-

step approach which the OECD guidance could look to address, including: 

 

1) Review the existing paper trail; 

2) Perform independent company investigations including in-country site checks;  

3) Put controls in place and have a reputable third party audit these and publish the findings. 

 

Participants provided feedback on this model and expressed that it was logical and in line with 

other processes that currently exist, such as the Extractive Industry Transparency Initiative. It was 

suggested that the guidance takes note that companies can produce their own paper trail to 

supplement a weak paper trail by asking its own questions to verify information and documenting 

its process.  

 

One participant noted their ongoing efforts which included a phased approach, beginning with (1) 

a harmonized paper scheme documenting all relevant material characteristics for all shipments, 

focusing on trader and „comptoirs‟; moving to (2) an unique numbering system for all mine sites 

coupled with a process of information consolidation and analysis at various stages further up the 

supply chain to miners and „negociants‟; and finally (3) analysis of the whole supply chain to 

allow further understanding of how to improve mine conditions and to develop adequate 

performance standards. This scheme would work directly with the host state and would focus on 

identifying only the origin of materials and not which mines were militarized. It was suggested 

that the OECD project feed into this effort to further strengthen it. 

 

It was suggested that the OECD due diligence effort, if properly constructed, would be helpful for 

1) end users, 2) to identify no go areas and 3) sanctioning if companies do not follow the rules.  

 

It was suggested that the OECD guidance considers that different minerals may require different 

due diligence efforts. 

 

Participants suggested that several due diligence tools had been produced by reputable groups 

which can be used as examples for practical guidance and adapted to the mineral supply chain.  

 

c. Hypothetical Critical Scenario 3 

 

Participants stressed that companies need to get it right at the start of the investment process or 

business cycle as well as during it. It was suggested that the OECD due diligence guidance should 

be phase-appropriate i.e. considering the exploration phase v. supplying phase, which engage 

different concerns.  

 

It was suggested that the guidance accurately addresses those key times in the life of investments 

when meaningful due diligence decisions are made or later affected. 
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It was further suggested that the OECD guidance incorporates the ways due diligence may be 

driven by financing aspects such as the selling off of the company or political risk insurance and 

that the OECD guidance finds a way to knit together what may be (or at least may perceived to 

be) different due diligence standards. 

 

d. Hypothetical Critical Scenario 4 

 

One participant highlighted the still unsettled questions regarding the degree of control a company 

should exercise when engaging security forces. It was suggested that the OECD guidance clearly 

addresses this challenge.  

 

Due to time limitations, participants did not fully address Hypothetical Scenario 4. 

 

e. Hypothetical Critical Scenario 5 

 

Due to time limitations, participants did not address Hypothetical Scenario 5. 

 

f. Referenced due diligence material 
 

E3 Plus: A Framework for Responsible Exploration, The Prospectors and Developers Association 

of Canada (PDAC). Available at http://www.pdac.ca/e3plus/ 

 

Performance Indicators, Towards Sustainable Mining, Mining Association of Canada. Available 

at http://www.mining.ca/www/Towards_Sustaining_Mining/Performance_Indicators/index.php 

 

DRC Tin Supply Chain Initiative. ITRI Ltd. 

http://www.itri.co.uk/POOLED/ARTICLES/BF_PARTART/VIEW.ASP?Q=BF_PARTART_307

564 

 

Due Diligence for Human Rights: A Risk-Based Approach. Corporate Social Responsibility 

Initiative Working Paper No. 53. Cambridge, MA: John F. Kennedy School of Government, 

Harvard University. 

http://www.hks.harvard.edu/m-rcbg/CSRI/publications/workingpaper_53_taylor_etal.pdf 

 

 

V. Next Steps 

 

The outcome of the consultation would be considered by the working group in recommending a 

way forward for the OECD Pilot Project in the Mining Sector.  

 

Another multi-stakeholder consultation will be held in June 2010 with the objective of reviewing 

the first draft of the practical guidance on due diligence in the mining sector. 

http://www.pdac.ca/e3plus/
http://www.mining.ca/www/Towards_Sustaining_Mining/Performance_Indicators/index.php
http://www.itri.co.uk/POOLED/ARTICLES/BF_PARTART/VIEW.ASP?Q=BF_PARTART_307564
http://www.itri.co.uk/POOLED/ARTICLES/BF_PARTART/VIEW.ASP?Q=BF_PARTART_307564
http://www.hks.harvard.edu/m-rcbg/CSRI/publications/workingpaper_53_taylor_etal.pdf

