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Grounds for Refusal of Recognition and Enforcement Under the New York Convention: A 
Comparative Approach 

Peter J. Turner* and Jan Paulsson* 

 

Introduction 

The world is divided into sovereign states. It is a fundamental attribute of state sovereignty that, 
at least within its territorial boundaries and subject to its international engagements, each state is free 
to regulate human activity in the way it wants. 

The crucial provisos in our context are “within each state’s territorial boundaries” and “subject to 
that state’s international engagements”. 

� International arbitration is by definition a cross-border activity, for it is always concerned 
with disputes arising from international commerce. 

� It is also ambulatory, in the sense that arbitral proceedings often take place in more than one 
country, because the evidential requirements of the case or other practical necessities so 
require. 

Ideally, therefore, there would be in place three sets of rules to co-ordinate how the various 
national arbitration laws should interface with each other: 

� Rules spelling out which state has responsibility to assist and control arbitral proceedings. 

� Rules setting out the limits of such assistance and control by each state. 

� Rules on the recognition and enforcement of arbitration agreements and arbitral awards from 
other states (“foreign awards”). 

However, the only clear set of rules we have is of the third type, on recognition and enforcement 
of foreign arbitral awards, which are contained in the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (the New York Convention). The New York Convention 
opened for signature in 1958, consists of only seven substantive provisions, and is now the law in 133 
states (as at 9 June 2003). 

II. The New York Convention in Outline 

The core provisions: 

                                                      
*  Partners, Freshfields Bruckhaus Deringer, Paris. 
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Article I 

“(1) This Convention shall apply to the recognition and 
enforcement of arbitral awards made in the territory of a State 
other than the State where the recognition and enforcement of such 
awards are sought …” 

Article II 

“(1) Each Contracting State shall recognize an [arbitration] 
agreement in writing … concerning a subject matter capable of 
settlement by arbitration. 

… 

(3) The court of a Contracting State, when seized of an action in a 
matter in respect of which the parties have made an [arbitration] 
agreement … shall … refer the parties to arbitration, unless it finds 
that the said agreement is null and void, inoperative or incapable 
of being performed.” 

Article V 

(1) Recognition and enforcement of the award may be refused [if]: 

a) The parties to the [arbitration] agreement … were … under 
some incapacity, or the said agreement is not valid …; or 

b) The party against whom the award is invoked was not given 
proper notice of the appointment of the arbitrator or of the 
arbitration proceedings or was otherwise unable to present his 
case; or 

c) The award deals with a difference not contemplated by [the 
arbitration agreement]; or 

d) The composition of the arbitral authority or the arbitral 
procedure was not in accordance with the agreement of the parties, 
or, failing such agreement, was not in accordance with the law of 
the country where the arbitration took place; or 

e) The award has not yet become binding, on the parties, or has 
been set aside or suspended by a competent authority of the 
country in which, or under the law of which, that award was made. 

(2) Recognition and enforcement of an arbitral award may also be 
refused if …: 

a) The subject matter of the difference is not capable of settlement 
by arbitration under the law of that country; or 
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b) The recognition or enforcement of the award would be contrary 
to the public policy of that country. 

These provisions are reproduced verbatim in Article 36 of the UNCITRAL Model Law on 
International Commercial Arbitration (1985), now adopted in over 40 jurisdictions.1 They are 
therefore reflecting a wide consensus in the international community on what a proper award is for 
enforcement purposes. 

Note the reciprocity reservation permitted by Article I(3) of the New York Convention, according 
to which a state may “declare that it will apply the Convention to the recognition and enforcement of 
awards made only in the territory of another Contracting State”. A number of states have made such 
reservations, including the US, UK, and France. Parties are therefore well advised to arbitrate in New 
York Convention states, to be able to benefit from the Convention’s provisions on enforcement (as 
opposed to domestic law). 

Let us focus on three of the above provisions. 

III. The Concept of the “Seat” of Arbitration and its Importance 

Under Article V(1)(e) of the New York Convention, a state is not obliged to give effect to 
judgments of the courts of another state that set aside an arbitral award other than: 

� the “country in which that award was made”; or 

� the “country under the law of which that award was made”. 

“Under the law of which” 

The drafting history of the Convention shows that this language intended to cover the very rare 
case where: 

a) the parties agree to arbitrate in Ruritania, but pursuant to the arbitration law of Urbania; and 

b) Ruritanian law permits them to do so. 

This was the case in Germany (until 1998), France (until 1981), Greece (until 1999), and Turkey 
(until 2002). It is perhaps still the case in Poland and Serbia & Montenegro. For this kind of choice of 
arbitration law to work effectively, one needs both states to allow it (i.e., both the state where the 
proceedings take place and the state of the arbitration law chosen by the parties). 

It is clear therefore that “under the law” means under the arbitration law of a state, that is, the 
“procedural regimen” of an arbitration, and not the substantive law of the contract that is the subject of 
the proceedings: Bridas SAPIC v Government of Turkmenistan (SD Texas, Houston Div, 2001). 

                                                      
1  Azerbaijan, Bahrain, Belarus, Bermuda, Bulgaria, Canada, Croatia, Cyprus, Egypt, Germany, Greece, 

Guatemala, Hong Kong SAR, Hungary, India, Iran, Ireland, Jordan, Kenya, Lithuania, Macau SAR, 
Madagascar, Malta, Mexico, New Zealand, Nigeria, Oman, Paraguay, Peru, Republic of Korea, 
Russian Federation, Singapore, Sri Lanka, Tunisia, Ukraine, Scotland, California, Connecticut, 
Illinois, Oregon, Texas, Zambia, and Zimbabwe. 
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Misadventures of that conception: Cases where the Indian Supreme Court and a Pakistani court in 
Lahore held that they retained “overriding jurisdiction and control” over proceedings that pursuant to 
the parties’ arbitration agreement were taking place abroad: 

� Oil & Natural Gas Commission v Western Co of North America (Indian Supreme Court, 
1987) 

� National Thermal Power Corp v The Singer Co (Indian Supreme Court, 1993) 

� Sumitomo Heavy Industries Ltd v ONGC Ltd et al (Indian Supreme Court, 1998) 

� Rupali Polyester Ltd v Bunni (Lahore High Court, 1994 and Pakistani Supreme Court, 1997). 

In all of those cases, the courts founded their jurisdiction on the basis that the contracts which 
were the subject-matter of the respective arbitrations were governed by Indian or Pakistani law, and 
therefore the arbitration agreements contained in those contracts were also governed by that law.2 

Practical results of such extraterritorial intervention: 

� Judgments not effective under the New York Convention, thus not affecting the validity of 
the arbitration: see the Pertamina case (2d Cir 2002-2003). 

but 

� Arbitrators subject to the jurisdiction of the relevant courts may have to resign their duties on 
pain of contempt of court. 

“Country in which” 

Literally read, this provision refers to the courts of the place where an award was “made”, ie, 
signed. This, however, is entirely fortuitous, and may depend on the place where the arbitrators reside 
or happen to be when the award must be signed. 

� Hiscox v Outhwaite (No 1) (House of Lords, 1991): Parties agreed to arbitrate in England, 
where all the proceedings took place. The arbitrator signed and dated the award “in Paris”, 
where he lived. Held: the award could not be controlled by the English courts. 

To avoid such pitfalls, modern practice is that the “place” of arbitration is a legal notion, ie, the 
state in which the parties agree to arbitrate. 

� Arbitration Act 1996 (England & Wales): 

“The provisions of the this Act apply where the seat of the 
arbitration is in England and Wales or Northern Ireland.” (Section 
2(1)) 

                                                      
2  Under Indian and Pakistani arbitration law, the courts held, there was nothing to stop them from 

exercising such extraterritorial jurisdiction. The Indian Foreign Awards Act (1961/1973), in section 
9(b) excluded from its scope of application “any award made on an arbitration agreement governed by 
the law of India”. 
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“[T]he ‘seat of the arbitration’ means the juridical seat designated 
by the parties to the arbitration agreement ….” (Section 3(a)) 

� UNCITRAL Model Law: 

“The provisions of this Law … apply only if the place of 
arbitration is in the territory of this State”. (Article 1(2)) 

but 

“The parties are free to agree on the place of arbitration. … [T]he 
arbitral tribunal may … meet at any place it considers appropriate 
for consultation among its members, for hearing witnesses, experts 
or the parties, or for inspection of goods, other property or 
documents.” (Article 20) 

IV. Arbitrability 

A dispute is “arbitrable” when it is “capable of settlement by arbitration” (New York Convention, 
Article II (1)). 

� Subjective arbitrability: Whether a limitation attaches to one’s ability to agree to arbitration. For 
example, under certain laws, States and companies in bankruptcy or liquidation cannot validly 
agree to submit themselves to arbitration. 

� Republic of Lebanon v FTML (Conseil d’Etat, Lebanon, 2002) 

� Bec Frères (Paris Court of Appeal, 1994) 

� But see: 

� Swiss Private International Law Act (1987), Article 177(1): 

“Any dispute involving property3 may be the subject-matter of an 
arbitration.” 

� Objective arbitrability: Whether the subject matter of the dispute may be arbitrated. For example, 
until 2001 Italian law forbade arbitration of disputes on the transfer of shares and shareholders’ 
agreements. (See now Article 12(3) of Law 366/2001, which remains to be implemented.) 

The Relevant Laws 

Under the New York Convention, there are at least two laws which determine whether a dispute 
is arbitrable: 

� The law of the seat of the arbitration, because no state is obliged to refer to arbitration a 
dispute that under its law is not arbitrable: Article II(1). 

                                                      
3  “Jeder vermögensrechtliche Anspruch”; “toute cause de nature patrimoniale”. 
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� The law of the country (or countries) where enforcement is sought, because the enforcement 
court may refuse enforcement of a dispute that is not arbitrable under its own law: Article 
V(2)(a). 

However, the law of the seat is, practically, of primary importance. If a dispute is not arbitrable 
under that law, it is almost certain that the award will be set aside (or annulled), and in principle not be 
capable of enforcement in other countries. 

III. Public Policy 

Public Policy and International Public Policy 

Public policy is a means for each state to refuse to give effect in its territory to foreign acts (such 
as foreign judgments or awards) that it finds repugnant to the basic principles of its own legal order. 

� Guardianship of Infants (International Court of Justice, 1958): Whether an 
international convention permitted the application of Swedish law on the protection of 
infants to an infant of Dutch nationality. Although that convention provided in principle 
that the national law of the infant would apply, Swedish law “measures of protective 
upbringing”, being part of Swedish public policy, are not in breach of that convention. 

However, most domestic laws and international conventions are drafted in wide terms that do not 
spell out the contours of public policy. 

“A judgment shall not be recognised … if such recognition is 
manifestly contrary to public policy in the State in which 
recognition is sought.” (Council Regulation No 44/2001, Article 
34(1).) 

The New York Convention (Article V(2)(b)), the UNCITRAL Model Law (Article 36), and many 
national laws (eg, the English Arbitration Act 1996, Section 103(3)) are drafted in similar terms. 

But see Article 1502(5) of the Nouveau Code de procédure civile: 

“An appeal against the decision which shall confer recognition or 
enforcement shall be open only … where recognition or 
enforcement shall be contrary to international public policy (ordre 
public international).” 

International public policy does not purport to protect mandatory rules of a purely national origin: 

� Foreign award without reasons enforceable, although it would certainly not be enforceable if 
a domestic award: Brooks v Banci (Florence Court of Appeal, 1977). 

Truly International Public Policy 

Includes rules and policies considered imperative by the international community, rather than an 
individual state. 

� See, for example, the OECD Convention on Combating Bribery of Foreign Public Officials 
in International Business Transactions (1997). 
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How Courts Apply the Public Policy Limitation in International Arbitration 

A very narrow notion 

� It encompasses nothing short of the “most basic notions of morality and justice”: 

� Parsons & Whittermore v RAKTA (US, 1974); Europcar Italia, SpA v Maiellano Tours, 
Inc (2nd Cir, 1999) 

… and the “requirements of substantial justice”: 

� Minmetals v Ferco (High Court, England, 1999). 

� This includes, notably, rules protecting fundamental human rights, or generally “rights which 
outweigh contractual freedom”: 

� Beverly Overseas (Swiss federal Supreme Court, 2001: award enforcing arms sale 
contract upheld). 

The enforcement of foreign awards is in itself part of public policy, which has to be weighed 
against countervailing considerations of public policy.  

Thus: 

� The arbitrators are trusted in the first instance properly to give effect to all mandatory laws 
connected with the dispute: 

� Mitsubishi v Soler (US Supreme Court, 1985). 

� The enforcement court is to act in deference to judgments of the seat of the arbitration 
upholding the validity of an award: 

� Hebei v Polytek (Hong Kong SAR, 1999): Procedural irregularities that would have 
rendered a domestic award unenforceable are irrelevant if the courts of the seat of the 
arbitration has reviewed the record of the proceedings and found that such irregularities 
did not affect the outcome). 

� The enforcement court is to pay deference to the findings of the arbitral tribunal itself: 

� Westacre (Court of Appeal, England, 1999): If proved that the consultancy contract at 
the heart of the dispute was a contract for the “purchase of personal influence” it would 
be unenforceable in England. However, the court is requested to enforce an award, not 
the contract itself. The arbitral tribunal, upheld by the Swiss courts, found that the 
contract was valid under the laws applicable to it. 

� Court of Appeal, Luxembourg, 1993: Dismissed objection that enforcement of the award 
would give effect to a contract procured by fraud, on the grounds that the tribunal had 
not found any such fraud, and none was proved before the court. Moreover: 

“[P]ublic policy … is … not the internal public policy of th[is] 
country, but its international public policy, which is defined as 
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‘all that affects the essential principles of the administration of 
justice or the performance of contractual obligations’, that is, all 
that is considered ‘as essential to the moral, political or economic 
order’ ….”. 

Contrast with: 

� Soleimany v Soleimany (Court of Appeal, England, 1998): In an English arbitration on an 
English law contract, the arbitral tribunal purported to enforce a contract whose object 
was illegal. Award set aside. 

Is public policy a subterfuge for refusing enforcement to proper awards? 

Under Article V(2)(b) of the New York Convention, the court may refuse enforcement to an 
award contrary to public policy. 

Do courts of developing countries have recourse to public policy to stop the enforcement of 
awards against private or public entities of their own state? 

� Generally, a narrow concept of public policy is accepted: 

� Cyprus Supreme Court, AG of Kenya v Bank für Arbeit und Wirtschaft (1999): It is not 
contrary to public policy that the tribunal failed to rule on a counterclaim, because such 
counterclaim may at any time be asserted: 

“[T]he term ‘public order’ contains the fundamental principles 
which a society, at a given time, recognizes as governing 
transactions, as well as other manifestations of the life of its 
members, on which the established legal order is based.” 

� Indian Supreme Court, Renusagar v GE (1993): The appellant alleged that the award is 
contrary to the public policy of the place of arbitration (not India), because the arbitrators 
proceeded to the merits of the case after rejecting jurisdictional objections without giving 
notice to the respondent party (Renusagar). Dismissed: although the Foreign Awards Act 
(1961/1973) does not explicitly refer to the public policy of India, the New York 
Convention, to which that Act gives effect, does not allow the court to imply reference to 
the public policy of any other state. 

� Moscow District Court, Kotraco v V/O Rosvneshtorg (1995): Dismissed a public policy 
objection based on an alleged failure of the tribunal properly to apply Russian law, 
because this related “to the substance of the award” and had “nothing to do with the 
public policy of the Russian Federation” which would be violated only if the award 
conflicted with “the basis of the State’s political and legal system.”  


