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I. BACKGROUND

The most recent World Competitiveness Yearbook produced by the IMD Business School in
Switzerland shows that Australia is now ranked 15th in world terms. We dropped from 14th in
1995 to 21st in 1996 and then pulled back to 18th last year. The most recent figure shows that
we have made some fairly rapid progress over the last 3 years.

It is interesting to compare our position with New Zealand who shot up to 8th in 1995 but rapidly
deteriorated to 13th this year as their reform process stalled. The other noteworthy comparison is
Japan which has deteriorated from 9th position last year to 18th in the latest data.

It may seem surprising to commence a discussion on corporate governance by looking at the
competitive rankings of economies. But this ranking must be one of our primary concerns, for in
the contemporary debate over national direction and the appropriate balance between economic
and social imperatives, the one fact that is frequently overlooked is that all of the desirable
objectives to which we aspire such as high quality health, education, welfare, improved
environment and social cohesion, are entirely dependent on our ability to create employment and
wealth. This in turn is determined by our competitive positioning in the world. Corporate
governance has to be looked at as one essential contributor to that competitive standing.

This year even more than last, with the global turmoil around us, we need to find ways to
improve Australia’s positioning in the rankings. The real question is, to what extent can sound
governance contribute to this process?

There are three fundamental forces which will drive the Australian economy for the foreseeable
future: liberalisation, globalisation and technology. Notwithstanding the current political debate,
our success or failure in the future, as a community, will be entirely dependent upon our ability to
identify the opportunities these forces have unleashed and turn them to our advantage. This is
true in the arena of corporate and investor performance more than any other part of the economy.
It requires a preparedness to proactively encourage change, to experiment and, whilst
maintaining standards, to adopt a flexible approach in everything we do. It also implies far
greater volatility in corporate performance than we have previously experienced.

One manifestation of these global forces has been a major shift in the balance of power between
public corporations and their owners. Historically as the limited liability company grew in size,
and ownership became more diffuse, greater power accrued to the board of directors as the
representative of the shareholders. Through most of the post-war period public company
shareholders rarely exercised voting power in a coordinated sense. This is now changing
dramatically.

The key driver in this power transition is the financing of retirement. The world’s population is
ageing rapidly in both industrial and developing countries. Only a few countries have well-
funded private pension programs.

Two thirds of all people who have ever lived to the age of 65 are alive today. With birth rates
falling and life expectancy increasing, the ratio of retired to working people will rise
dramatically. The challenge is to develop effective retirement funding for the elderly which does
not undermine private savings and investment through crippling levels of taxation on the young.
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This is one of the major factors transforming the US economy at present, particularly the move
from defined benefitpension plans, controlled by companies, todefined contributionpension
plans controlled by individuals.

In the US and UK, pension funds have become key drivers in the search for improved corporate
performance in seeking higher returns on capital for their shareholders. Similarly, small
shareholder representative groups have become significant contributors to the debate. By
contrast, in Japan and Continental Europe, pension funds thus far have played a less influential
role in corporate governance, with management often focussed on other goals such as
maximising the growth of sales or assets irrespective of the impact on profits.

As countries are faced with the necessity of re-organising retirement funding, the immediate
impact on global corporate governance is a convergence of corporate goals on maximising
shareholder value rather than more diverse objectives.

The drive for performance is most advanced in the USA with the UK moving rapidly in the same
direction. However recent research (eg. 1998 International Survey of Institutional Investors
conducted for Russell Reynolds Associates) suggests that Australian institutions, by contrast,
tend to favour better conformance over better performance.

The rapid expansion in the global share owning population will have far-reaching implications
not just for governance but also for societal attitudes toward reform, performance and political
structures as the importance of the global competitive positioning of an economy becomes
increasingly obvious to a wider cross-section of the community.

In both the US and UK relationships between institutional investors and corporations, whilst
confrontational in the late 80s and early 90s, have become more positive and creative.
Shareholder activism is seen as a major force in improving corporate performance.

A wide range of corporate governance guidelines were published in the early 1990s largely in
response to the abuses of the 1980s. These included the Bosch Report, the AIMA Guidelines and
“Strictly Boardroom” in Australia, the Cadbury and Greenbury Reports in the UK and many US
publications.

More recently, numerous sets of corporate governance principles have been published. For
example:

CalPERS - Global Corporate Governance Principles 1996
- Market Specific Principles - UK & France 1997
- Market Specific Principles - Japan & Germany 1998
- Core Principles & Guidelines - USA Apr 1998
TIAA-CREF - Policy Statement on Corporate Governance Sept 1997
Business Roundtable - Statement on Corporate Governance Sept 1997
Hampel Report on Corporate Governance - UK Jan 1998
OECD Corporate Governance Report
- Improving Competitiveness and

Access to Capital in Global Markets Apr 1998
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Some detail is given in the Appendix.

Corporate governance is well established as a global issue. Whilst governance standards differ
between markets internationally, on matters of principle they are converging, driven on the one
hand by the institutional investor pressure for market transparency and investment performance,
and on the other by the corporate search for access to competitive sources of funds. Undoubtedly
this process will be accelerated by the current Asian financial crisis.

Encouragingly much of the recent literature is focussing on the need for the adoption of non-
prescriptive self-regulatory governance principles to encourage improved performance, unlike
earlier material which emphasised prescriptive, regulatory solutions.

Governance has moved from a‘trust me’ to a ‘show me’environment. Increasingly corporations
will have to examine their wider corporate responsibilities in relation to issues such as:

- human rights
- environment sustainability
- globalisation and consistent standards

Internationally the debate had moved beyond the traditional shareholder versus stakeholder
argument, to one of reviewing value systems and corporate legitimacy in a wider performance
and risk context, driven increasingly by customer attitudes.

This arises from a pragmatic concern for corporate performance and risk if these issues are not
addressed, as well as a debate on broader societal and corporate values (e.g. human rights
implications of operating in developing countries, risks of continuing investment in fossil fuel
industries, etc.).

Notwithstanding the convergence toward non-prescriptive, self-regulatory governance principles,
there is relatively little discussion on measures to improve corporateperformance. Most of the
debate still concentrates on theconformanceaspects of governance.

This is unfortunate given the global forces now at work. It raises the issue of initiatives Australia
should take to gain competitive advantage in the performance arena.
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II. TRADITIONAL PERSPECTIVES

In Australia governance issues are being debated between some boards and investors with a
degree of angst. This may be inevitable given the relatively poor performance of a number of
larger Australian companies in recent time. Traditional attitudes can be characterised at the
extreme by:

• investors taking the view that
- boards are often “clubby”, arrogant and generally unresponsive to the need for

transparency and performance
- such attitudes will only change if forced by prescriptive legislation

• boards taking the view that
- their hands are tied by excessive legislation and compliance obligations
- investors have little idea of the complexities of running a modern-day business
- investors are driven by short-term criteria and have little interest in encouraging long-

term performance
- fund managers also are driven by short-term performance targets and remuneration

structures.

Clearly, between these extremes, much sensible communication and cooperation is taking place
between investors, directors and regulators toward the common goal of improved performance

Unfortunately it is the extreme positions which often influence the governance agenda
disproportionately. For example, some recent debate on governance seems to imply that the
objective of legislation is to eliminate investor risk. In reality the success of the market economy
is totally dependent on the ability of companies to undertake, and profit from, prudent risk taking.
Mechanisms which constrain the risk taking ability of the corporate sector will only serve to
further undermine international competitiveness and the well-being of the community overall.

There have also been implications that a more prescriptive governance environment would
eliminate corporate malpractice. Regrettably there will always be a minority who choose to
abuse the system, and whilst sound corporate governance should expose such practices more
rapidly, it will never totally prevent them. Prescriptive arrangements can also be ignored.

Australia in particular has to guard against any reversion to a prescriptive approach.
Notwithstanding recent reforms, we continue to be vastly over-governed and to operate in one of
the most rigid and prescriptive legislative structures in the world. Many of the more deep-seated
and intransigent rigidities of the Australian economy stem from this prescriptive history. Our
traditional adversarial industrial relations system is a case in point, where an overly prescriptive
approach resulted in boards of directors, managers, workforces and unions abdicating their
responsibilities as the prescriptive boxes were ticked; the responsibility for performance was
passed on to third parties through the industrial courts. Mediocrity and under-performance was
the result, the most recent manifestation, sadly, being the waterfront dispute.

These mistakes must not reoccur in the governance arena. Good governance is a competitive
advantage as much for the nation as for the individual company and will become more so as the
globalisation of world markets continues.
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III. A DYNAMIC GOVERNANCE MODEL

In the rush to establish global governance standards it is a concern that corporate governance is
seen as an end in itself rather than one component, albeit an essential one, in the totality which
goes to make up a company’s and a nation’s economic performance. When viewed from this
limited perspective, it takes little for the governance debate to stray back into the prescriptive
arena.

The primary objective of sound corporate governance must be to contribute to improved
corporate performance, to the integrity of financial markets and hence to the international
competitiveness of an economy, all of which must be judged against the criteria of wealth and
employment creation. Sound corporate governance is a necessary but not sufficient condition to
achieving world-class performance. The economic settings of the economy, along with cultural
and behavioural attitudes of shareowners, directors, management and workforce, and institutional
arrangements, are equally if not more important.

World-class corporate governance standards will be to no avail if the strategic direction of the
company is wrong, if strategy implementation by management is poor, if the quality of its
directors is inadequate, or if institutional structures in the economy restrain, rather than
encourage, performance.

The solution is not prescription, but rather an enabling system which encourages prudent risk
taking and corporate performance. Such a system requires strong regulators able to act swiftly
and effectively against those who transgress but does not impose an onerous legislative burden
on the honest business people who make up the overwhelming majority of the corporate sector.
It should be based around sound principles rather thanblack letter law, where regulatorstread
lightly but carry a big stick.

If we are to successfully move down a non-prescriptive self-regulatory path in the search for
international competitiveness adynamic governancemodel is required. Four requirements stand
out:

Building Trust

The level of trust between directors, investors, regulators and the community must be
significantly improved. Trust requires transparency, built around sensible
communication and realistic disclosure. Innovative Australian companies already make
disclosure beyond the legal minimum; it is far better that disclosure is based on a
judgement of market needs rather than prescriptive box-ticking. Corporate laggards on
relevant disclosure will find it increasingly costly. On the other hand excessive
disclosure for its own sake, which increases the compliance cost but does not contribute
to improved understanding of the business, should be resisted.



CORPORATE GOVERNANCE IN ASIA: A COMPARATIVE PERSPECTIVE
Seoul, 3-5 March 1999

8

Copyright © OECD All rights reserved

Earning Freedom from Excessive Regulation

Directors and investors alike have to demonstrate continually that they justify public
confidence in the self-regulatory approach. Unfortunately as recent examples
demonstrate only too well, the misdemeanours of a few can rapidly bring down the wrath
of the public on the many in the form of heavy-handed government intervention.

The business and investment community should both strive for a mature self-regulatory
approach which minimises the swings of this regulatory pendulum. In short,the price of
freedom is eternal vigilance.

Investor Performance

Undoubtedly shareowner activism will continue to increase and should be seen
positively as an essential driver of company performance and of the self-regulatory
process.

However, whilst most attention recently has focused on boards and management,
investors, particularly the institutions, must play a wider performance role and be subject
to the same governance criteria. In particular, they must make considered use of their
votes, as part of the competitive mechanism to give feedback on company and director
performance, and also adopt a broader, more mature, perspective in encouraging long-
term performance.

Flexibility in Governance

There is no proof that any one model of corporate governance leads to optimum
performance. Indeed to make such an assumption would be foolish in the extreme given
the diversities of companies, industries and maturity levels.

Flexibility in governance must be encouraged, recognising that the appropriate
governance model will vary not only between companies but also over time for any
individual company. This is particularly so given the speed with which new companies
are forming and the fundamental changes to corporate structures being wrought by new
technologies and globalisation.

Thus companies must take upon themselves the responsibility for adopting governance
practices best suited to their circumstances. Each company must decide which
governance practices are relevant to investor decision-making and make disclosure
accordingly. The market will judge each approach as it sees fit.
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The development of corporate governance principles has been beneficial in focusing
attention on the need for change. The priority now should be on the flexible application
of those principles to assist performance, rather than on further refinement of principles
for its own sake.

Overall, corporate governance must be seen in context. It is not an end in itself but one important
element in the mosaic which goes to make up international competitiveness. Clearly whilst we
must meet minimum international standards, we should be using our corporate governance
performance to gain global competitive advantage. Rather than slavishly following international
practice, we should be seeking governance innovations to this end.

We need strong boards, strong managements and strong investors working with a creative tension
to achieve world-class performance. In the final analysis, corporate governance is about
establishing a structure within which creativity can flourish. As part of that process there is a
need for a broader strategic alliance between shareowners, boards and managements to further
align their respective interests and accelerate reform across the economy, not only in the arena of
corporate governance.
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IV. PERFORMANCE IMPROVEMENT

In seeking to improve Australian corporate performance, and the attractiveness of Australia for
global investment, the following factors are essential:

Boards should:

• recognise the changing relationship between directors and shareowners as a positive
contributor to enhanced performance

• move their corporate governance emphasis from a conformance mind-set to a balance
between conformance and performance

• be structured to ensure directors contribute significant strategic perspectives, both
domestic and international, to assist in determining corporate direction

• accept the need for transparency and disclosure within the constraints of genuine
commercial confidentiality

• recognise the need for open and timely communication to shareholders and other
stakeholders

• be proactive rather than reactive in their contribution to corporate performance.

Investors should:

• encourage flexible, non-prescriptive governance structures

• take an active and constructive role in voting their shares and in working with boards of
directors

• recognise the need for a longer term perspective in making investment decisions

• recognise that corporate performance will often be increasingly volatile in a rapidly
changing global environment

• seek disclosure of matters designed to improve genuine understanding of the business
rather than disclosure for its own sake

• implement sound corporate governance within their own corporate structures.



CORPORATE GOVERNANCE IN ASIA: A COMPARATIVE PERSPECTIVE
Seoul, 3-5 March 1999

11

Copyright © OECD All rights reserved

Regulators and Legislators should:

• test all regulatory and legislative initiatives against the need to encourage prudent risk-
taking and corporate performance whilst ensuring the integrity of markets and corporate
activity

• act swiftly and effectively against transgressors

• continually seek to streamline legislation and regulation and to minimise compliance
costs.

General

All parties should:

• cooperate to maximise the international competitiveness of the Australian economy,
recognising that, notwithstanding recent improvements, the Australian corporate
environment still has one of the most rigid and prescriptive legislative structures in the
world. This is a major competitive disadvantage in a rapidly globalising world.

• focus on the need for a more cohesive and concerted effort to achieve fundamental
reform throughout the economy, including:

- Corporate Law, OH&S, Environment and Trade Practices legislation
- Tax & Accounting
- Microeconomic Reform

- Harmonisation with global standards where this brings competitive advantage.

• be prepared to devote substantial resources to educating the community on the need for
such change.

These efforts should be proactive rather than reactive in seeking to position Australia at the
leading edge of competitive economies globally. Improvement in the above areas will do far
more to enhance performance than excessive refinement of corporate governance guidelines in
isolation.
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Examples of recent corporate governance initiatives are:

UNITED STATES

CalPERS

In 1996 CalPERS (the California Public Employees Retirement System, with assets in excess of
US$110 billion), in the light of its increasing international investments, published a statement of
Global Corporate Governance Principleswhich it regards as the minimum standard that markets
throughout the world should meet to attract CalPERS funds.

CalPERS recognised that individual markets vary worldwide and moved on to publish separate
market-specific principles for the UK and France last year, and principles for Germany and Japan
earlier this year.

CalPERS also continues to refine its United States governance criteria, publishing a revised statement
on Corporate Governance Core Principles & Guidelinesin April 1998. To quote this document:

“What have we learned during these past dozen years? We have learned that (a) company
managers want to perform well, in both an absolute sense and as compared to their peers;
(b) company managers want to adopt long-term strategies and visions, but often do not feel
that their shareowners are patient enough; and (c) all companies - whether governed under
a structure of full accountability or not - will inevitably experience both ascents and descents
along the path of profitability. We have also learned, and firmly embrace the belief that
good corporate governance - that is,accountable governance- means the difference
between wallowing for long (and perhaps fatal) periods in the depths of the performance
cycle, and responding quickly to correct the corporate course.”

“The document that follows is separated into two components:Core Principles and
Governance Guidelines. CalPERS believes the criteria contained inboth the Principles and
the Guidelines are importantconsiderations for all companies within the US market.
However, CalPERS does not expect nor seek that each company will adopt or embrace every
aspect of either the Principles or Guidelines. CalPERS recognises that some of these may
not be appropriate for every company, due to differing developmental stages, ownership
structure, competitive environment, or a myriad of other distinctions. CalPERS also
recognises that other approaches may equally - or perhaps even better - achieve the desired
goal of a fully accountable governance structure. CalPERS has adopted these Principles
and Guidelines to advance the corporate governance dialogue by presenting the views of one
shareowner, but not to attempt to permanently enshrine those views. As one shareowner,
CalPERS believes that theCore Principles represent the foundation for accountability
between a corporation’s management and its owners. TheGuidelines represent, in
CalPERS’ view, additional features that may further advance this relationship of
accountability.”

The Business Roundtable

The Business Roundtable (BRT), representing around 250 CEOs of the largest US corporations,
released a revisedStatement on Corporate Governancein September 1997. According toBusiness
Weekmagazine “ the biggest news in the Roundtable’s report may be that once radical ideas about
corporate governance are now firmly in the mainstream”.
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The BRT approach parallels that set out in the report on Director Professionalism, published by the
National Association of Corporate Directors (NACD) in 1996, in stating that in corporate
governance, no “one size fits all” and ultimate governance decisions must be left to each board and
its unique circumstances.

Both the NACD and BRT acknowledge that, whilst details are important and board guidelines are
useful, in the final analysis the substance of board performance is more important than the form, and
substance depends on the quality and independence of the directors themselves.

UNITED KINGDOM

Hampel Report

In the UK the Hampel Committee on Corporate Governance was established in November 1995 to
review the implementation of the findings of the 1992 Cadbury Committee on the Financial Aspects
of Corporate Governance and 1995 Greenbury Committee on Director Remuneration.

The final report, published in January 1998, emphasised thatthe importance of corporate governance
lies in its contribution both to business prosperity and to accountability. In the UK the latter has
preoccupied much public debate over the past few years. The balance should be corrected.

A set of corporate governance principles are proposed, and it is suggested that companies include in
their annual reports a narrative account of how they apply these principles, explaining any departures.
Those concerned with evaluating governance are called upon to apply the principles flexibly
recognising individual company circumstances.

The distinction is drawn betweenprinciplesof corporate governance andguidelines. With guidelines
one asks “How far are they complied with?”; with principles the right question is, “How are they
applied in practice.”

This approach represents a significant change from the somewhat prescriptive approaches adopted in
the Cadbury and Greenbury Reports and is more akin to the Australian system under the ASX Listing
Rules.

The principles are:

Directors

• The Board. Every listed company should be headed by an effective board which should lead
and control the company.

• Chairman and CEO. There are two key tasks at the top of every public company - the
running of the board and the executive responsibility for the running of the company’s
business. There should be a clearly accepted division of responsibilities at the head of the
company, which will ensure a balance of power and authority, such that no one individual has
unfettered powers of decision. A decision to combine these roles in one individual should be
publicly explained.

• Board Balance. The board should include a balance of executive and non-executive
directors (including independent non-executives) such that no individual or small group of
individuals can dominate the board’s decision taking.
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• Supply of Information. The board should be supplied in a timely manner with information
in a form and of a quality appropriate to enable it to discharge its duties.

• Appointments to the Board. There should be a formal and transparent procedure for the
appointment of new directors to the board.

• Re-election. All directors should be required to submit themselves for re-election at regular
intervals and at least every three years.
.

Directors’ Remuneration

• The Level and Make-up of Remuneration. Levels of remuneration should be sufficient to
attract and retain the directors needed to run the company successfully. The component parts
of executive directors’ remuneration should be structured so as to link rewards to corporate
and individual performance.

• Procedure. Companies should establish a formal and transparent procedure for developing
policy on executive remuneration and for fixing the remuneration packages of individual
directors. No director should be involved in fixing his or her own remuneration.

• Disclosure. The company’s annual report should contain a statement of remuneration policy
and details of the remuneration of each director.

Shareholders

• Dialogue between Institutional Shareholders and Companies. Both parties should be ready,
where practicable, to enter into a dialogue based on the mutual understanding of objectives.

• Constructive Use of the AGM. Companies should use the AGM to communicate with
private investors and encourage their participation.

• Shareholder Voting. Institutional shareholders have a responsibility to make considered use
of their votes.

• Evaluation of Governance Disclosures. When evaluating companies’ governance
arrangements, particularly those relating to board structure and composition, institutional
investors should give due weight to all relevant factors drawn to their attention.

Accountability and Audit

• Financial Reporting. The board should present a balanced and understandable assessment of
the company’s position and prospects.

• Internal Control. The board should maintain a sound system of internal control to safeguard
shareholders’ investment and the company’s assets.

• Relationship with the Auditors. The board should establish formal and transparent
arrangements for considering how they should apply the financial reporting and internal
control principles and for maintaining an appropriate relationship with the company’s
auditors.
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Extensive guidance on the implementation of these principles is contained in the report. Particularly
noteworthy is the emphasis Hampel places on the need for pension funds to take a long term view in
managing their investments and for institutional investors to make considered use of their votes.

Subsequent to the release of its final report, the Hampel Committee submitted its proposedCorporate
Governance Principlesand a Supercode,incorporating the Cadbury, Greenbury and Hampel
recommendations, to the London Stock Exchange. TheSupercodehas now been implemented in the
LSE listing rules.

OECD

A further governance initiative has been the release in April 1998 of aCorporate Governance Report
by the Business Sector Advisory Group of the Paris-based Organisation for Economic Co-operation
and Development (OECD), chaired by US governance specialist Ira Millstein. AICD, Blake Dawson
Waldron and the ASX provided input to the Group in late 1997, based on discussions with senior
directors held in colloquia around Australia. The report, subtitledImproving Competitiveness and
Access to Capital in Global Markets,outlines 25 governance “perspectives” for consideration by the
OECD in formulating policy. Specifically the Group recommends that the OECD:

• encourage Member countries to adapt their corporate governance regulatory framework to
changing competitive and market forces

• formulate minimum international standards of corporate governance to promote fairness,
transparency, accountability and responsibility

• issue suggested guidelines for voluntary “best practice” for boards to improve accountability,
as well as encompass board independence

• encourage common principles for addressing the comparability, reliability and enforcement
of corporate disclosure

• emphasise the impact which changes in corporate governance practices would have on
society at large, and on the need to clarify responsibilities between the public and private
sector.

The Advisory Group emphasis the need for flexible and adaptive governance systems, regulation
that does not unduly interfere with market mechanisms, the encouragement of varying governance
practices and for individual investors and corporations to practice voluntary self-improvement.

OECD Ministers have considered these recommendations and initiated work further to draft
minimum standards, best practice code and regulatory principles.


