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Public Consultation on the OECD Corporate Govern-

ance Principles – BDI comments 

 

 

The Federation of German industries (BDI) is the umbrella organisation of 

German industry and industry-related service providers. It speaks on behalf 

of 37 sector associations and represents over 100,000 large, medium-sized 

and small enterprises with more than eight million employees. BDI is mem-

ber of BIAC – The Business and Industry Advisory Committee to the 

OECD and actively provides input to current and previous BIAC com-

ments’ on the revision of the Guidelines. Additionally BDI welcomes the 

opportunity to submit the following comments to the public consultation on 

the OECD Draft Corporate Governance Principles and would appreciate, if 

these would be taken into account. 

 

 

OVERARCHING REMARKS 

 

The purpose of the Principles is to provide guidance to governments and 

regulators to “evaluate and improve the legal, regulatory and institutional 

framework for corporate governance”. The focus should therefore be on 

desired outcomes, rather than on too many detailed prescriptions.  

 

This should particularly apply to any reference on human rights issues 

(e.g. annotation 76). The concept of corporate governance should not be 

mixed up with the one of corporate social responsibility / responsible 

business conduct. Human rights issues should best be dealt in the context 

of the OECD MNE Guidelines.  

 

With regard to the sections on remuneration, it should be clarified that the 

term “key executive” is limited to board members including executive 

board members who have been appointed and not to high level employ-

ees.  
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RATE GOVERNANCE FRAMEWORK 

 

 

BDI welcomes the inclusion and reference to the “comply or explain” 

principle as well as to national corporate governance codes.  

“Comply or explain” is not only an important tool to guarantee the flex i-

bility of companies it also allows them to faster adapt their corporate 

governance to their size, shareholding structure or sectoral specificities in 

a competitive environment, to lower compliance costs and to be more 

sustainable in the long term. At the same time, it promotes a culture of 

accountability, encouraging companies to reflect more on corporate gov-

ernance arrangements. It is widely supported by companies, investors and 

regulators as an appropriate tool in corporate governance. The principles 

could therefore give greater emphasis on the “comply or explain” princi-

ple. 

 

National Corporate Governance Codes are a successful instrument to en-

hance the corporate governance system’s transparency and comprehensibil-

ity, in order to strengthen the confidence of international and national inves-

tors, clients, employees and the general public in the management and su-

pervision of listed companies.  The German Corporate Governance Code 

even mentions the possibility, that a “well justified deviation from a Code 

recommendation may be in the interest of good corporate governance.”  

 

The value of “comply or explain” and corporate governance codes within 

the OECD principles could be further highlighted.  

 

 

II. THE RIGHT AND EQUITABLE TREATMENT OF 

SHAREHOLDERS AND KEY OWNERSHIP FUNCTIONS 

 

 

OECD and the European Commission seem to follow the trend to grant 

more competences to shareholders. In its current draft proposal on the re-

vision of the shareholder rights directive, the European commission wide-

ly transfer competences to the general meeting to vote (ex ante) on the 

remuneration policy, (ex post) on the remuneration report and on related 

party transactions.  BDI is critical towards these proposals as they inter-

fere seriously with the individual roles and responsibilities of the execu-

tive board, the supervisory board and the general meeting, established in 

the two tier system. Responsibilities are shifted and mixed up, the con-

clusion of contracts with executive directors and transactions with related 
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3 of 8 parties would slow down, and the tight schedule of general meetings will 

be emphasised, with more formalities and the necessity to vote on de-

tailed resolutions. The OECD principles should therefore abstain from 

too detailed requirements and refer to establish(ed) corporate governance 

codes at the member state level in the area of remuneration.   

 

With regard to the call for shareholder approval on material changes to 

existing schemes (annotation 23), this should be further clarified or delet-

ed. Shareholders should not vote on technical aspects which would fur-

ther broaden the scope of the meeting and in consideration of the time 

and cost this would require. 

 

 

1) SAY ON PAY 

 

Concerning the references to vote on the remuneration of board members 

and key executives at annual shareholder meetings (see II. C. 4.), BDI 

cautions against a general vote of shareholders, on an annual basis and 

further on individual remuneration packages.  

A mandatory approval of the remuneration policy by the general assembly 

in Germany would represent interference in a finely balanced corporate 

governance system. Within the “say on pay“ approach practised today in 

Germany voting results of over 90% tend to be the rule rather than the ex-

ception. The remuneration systems elaborated and presented by the supervi-

sory boards have been confirmed with almost exclusively overwhelming 

approval rates. In the few cases of narrow majorities or even negative votes 

the supervisory boards have acted responsibly and reviewed the relevant 

remuneration systems. Not one single case is known where an advisory 

board in the past has ignored the vote of the general assembly on the remu-

neration system. 

The governments should therefore not be encouraged by the principles to 

provide a mandatory vote at the general meeting.  

In Germany the supervisory board is liable, in case the remuneration of the 

management board is not “proportionate”. A binding vote would perhaps 

create a shared responsibility but certainly not a shared liability. 

 

The principles should not refer to a shareholder vote on the remuneration of 

individual board members. Shareholder are generally not capable of or in-

terested in an in-depth examination of the individual remuneration details of 

single board members. It is also a question of how far shareholders are in-

terested in voting on such technical questions. The wording on the remuner-

ation “policy” in II.C.4. should therefore be kept.  
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meetings” should be deleted. It is sufficient to provide an opportunity for 

discussion and voting when the remuneration system changes. When there 

are no changes, it is not necessary to vote. Especially, it would lead to legal 

uncertainty, if an unchanged remuneration policy is approved in one year 

and rejected in the next year.  

 

 

 

2)  RELATED PARTY TRANSACTIONS 

 

BDI supports rules on minority shareholder protection against abusive 

transactions with related parties, but cautions against the proposed provi-

sions on related party transactions that are far too detailed and do not fit 

with the various company law systems in OECD countries (e.g. annotations 

34, 35). 

 

From the German point of view the proposal in annotations 34 and 35 

should be revised for different reasons.  

 

First of all possible conflict situations are regulated sufficiently and appro-

priately under German corporate law. The proposal, that “shareholders 

should be given a say in approving certain transactions, with interested 

shareholders excluded” is not compatible with definitive basic decisions 

that the legislator in Germany has taken to regulate these issues. It is not 

necessary to foresee a voting right.  

 

The German laws governing consolidated companies set out detailed and 

sufficient provisions for the legal relations entertained by related parties. 

This system has proven itself: 

 

• For companies tied to each other under company law by way of a special 

intercompany agreement, the controlling company is subject to the obliga-

tion to cover losses. 

• The minority shareholders of the controlled company are protected by 

special mechanisms (guaranteed dividend and compensation claim). 

• Should no special intercompany agreement have been concluded, the con-

trolling company must cover any disadvantages that it has caused the con-

trolled company. 

• A special report is to be prepared on the relations between the companies 

that is to be reviewed by the auditor and the supervisory board. This report 

is to list all legal transactions into which the companies entered in the pre-

ceding fiscal year. 
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In the two-tier management system, decisions regarding management 

measures and the supervision of such measures – which also include the 

conclusion of contracts with related parties – fundamentally is not in the 

purview of the general meeting; rather, the supervisory board is responsible, 

which generally has a greater degree of expertise to deal with this task, and 

also has more time to fulfil it than the general meeting does, which usually 

convenes no more than once a year.  

 

If it comes to business transactions to be approved by shareholders, sensi-

tive information, like trade secrets will have to be disclosed. The principle 

of confidentiality of trade secrets that protects companies and shareholders 

from competitors cannot be kept. The principles should warn about these 

risks and consistently delete the relevant sentence. 

 

Secondly the formulation in annotation 34 could give a misleading impres-

sion. “The potential abuse of related party transactions is an important poli-

cy issue in all markets, but particularly in those where corporate ownership 

is concentrated and corporate groups prevail. Banning these transactions is 

normally not a solution as there is nothing wrong per se with entering into 

transactions with related parties,…” 

 

Intra group transactions are generally to the benefit of all members of the 

group. Due to German law dealing with de facto group transactions even to 

the detriment of a subsidiary are allowed – they have to be compensated 

during the fiscal year (see also above). This rule is applicable to any meas-

ure of influence from the parent and covers a broader range of activities 

than the concept of related party transactions. If there is a corporate group 

based on a contract, rules apply that include minority shareholder indemni-

fication in cash when entering into a group.  

 

Furthermore European law has introduced the transparency of related party 

transactions. They have to be reported in the annual accounts. This instru-

ment has a strong preventive effect. Fiscal authorities will have a closer 

look, if transactions are not concluded on market terms.   Even if theses as-

pects are not dealt exclusively under the heading of related party transac-

tions, the German law contains comprehensive rules for the protection of 

minority shareholders. The wording of annotation 34 should therefore be 

formulated in a more neutral way.  
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OTHER INTERMEDIARIES 

 

BDI appreciates the inclusion of the chapter on institutional investors espe-

cially formulations on proxy advisors in III. D; annotation 53 and 54.  

 

From the point of view of companies, proxy advisors can have a significant 

influence on the voting behaviour of investors. However, their guidelines on 

voting rights are frequently kept very general and sometimes do not consid-

er the legal position in the country concerned. Since they do not consider 

the individual circumstances of companies, they can actually result in erro-

neous voting recommendations. Customers, however, rely on voting rec-

ommendations due to a lack of resources. In order to avoid misunderstand-

ings before issuing voting recommendations, communication between 

proxy advisors and companies could take place or be intensified, as pro-

posed by companies. This would allow the individual circumstances of 

companies to be included or reviewed in the light of the legal position in the 

country concerned and it could promote dialogue between investors and is-

suers in advance of general meetings. Besides the formulations on conflict 

of interests a corresponding recommendation to establish or intensify the 

dialogue between proxy advisors and issuers could be introduced in the 

principles.  

 

 

IV. THE ROLE OF STAKEHOLDERS IN CORPORATE GOV-

ERNANCE 

 

 

Point E: “Stakeholders, including individual employees and their repre-

sentative bodies, should be able to freely communicate their concerns about 

illegal or unethical practices to the board and to the competent public au-

thorities and their rights should not be compromised for doing this. 

 

This conflicts with German labour law, where employees have such a right 

under certain conditions, but have also to respect certain company-internal 

procedures. Point E should be accordingly modified as well as clarified as 

the word “concerns” is overly broad. Due attention should be given to com-

pany-internal procedures. The same applies to annotation 115 in chapter VI. 
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V. DISCLOSURE AND TRANSPARENCY 

 

Annotation 75 refers on additional disclosures for large companies e.g. 

country-by-country reporting.  

BDI believes, that this reference should be deleted. Based on the current 

legislation in OECD countries, the information to be given is not compara-

ble in itself. Thus (mis-)interpretations by stakeholders or public campaigns 

could damage the reputation of companies and create complexity rather 

than clarity. In particular, this could be a significant disadvantage compared 

to competitors who might not be subject to a similar disclosure requirement. 

Moreover, in some cases (such as single-project companies), very sensitive 

commercial information would have to be disclosed. 

 

For material entities we believe that in the absence of a detailed knowledge 

or additional explanations of companies’ business structures and the respec-

tive tax regimes within the relevant countries, the data would be provided 

out of context. There is already criticism on the volume of disclosure re-

quirements, as the information overload prevents shareholders and users 

from identifying the essential information necessary to support investment 

decisions. Neither transparency nor comparability would be improved.  

 

BDI recommends to delete the new addition in annotation 76 on “human 

rights, including where relevant within their supply chain,” regarding dis-

closure policies. Human rights issues are best be added in the context of the 

reference to the OECD MNE Guidelines at the beginning of the Principles. 

The proposed amendment not only contradicts the efforts at UN level to 

implement the subject on Human Rights in companies daily activities it also 

takes up an initiative from UN level, which is highly controversial, with 

view to  the achieved acceptance of John Ruggies Working Group. Fur-

thermore it promotes an unfavourable mixture of the concepts of Corporate 

Governance and Responsible Business Conduct.       

 

In addition, global supply chains are often extremely complex so that it is 

impossible for companies – especially SMEs – to control or report on the 

whole supply chain. Supply chain issues are already addressed in the OECD 

MNE Guidelines (referenced earlier in the Principles), which are the flag-

ship OECD instrument for responsible business conduct, recognizing that 

the encouragement of business partners is subject to practical limitations 

depending among others on the complexity of the supply chain. 

 

BDI further suggests deleting the section on political donations in annota-

tion 77. This implicitly alludes that political donations by companies are 

somehow illegitimate. This is not the case. The obligation to disclose dona-
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inform citizens about funding from the range of contributors. 

 

The comments made under chapter II on shareholder say on pay and related 

party transactions accordingly apply on the disclosure requirements in an-

notation 80 and 83 and in V. A. 4. and 6.  

 

 

VI. THE RESPONSIBILITIES OF THE BOARD 

 

In annotation 104 and 106 the corporate governance principles extend to the 

area of taxation. The issue of taxation and corporate governance was in-

cluded in the revised 2011 OECD MNE Guidelines, and has been a focus 

point of work by the Forum on Tax Administration.   

 

Annotation 104 states that “the duty of care does not extend […] to an obli-

gation to pursue aggressive tax avoidance.” 

 

BDI believes that it is inappropriate to include a reference to ‘aggressive tax 

avoidance’ in this paragraph, as this concept cannot be compared to ‘due 

diligence’ and ‘gross negligence” also mentioned in that paragraph. Those 

two terms have well understood legal meanings, but ‘aggressive tax avoid-

ance’does not have an agreed legal meaning. To include a reference to ‘ag-

gressive tax avoidance’confuses a paragraph that otherwise contains an im-

portant and well-understood statement. It should therefore be deleted.  

 

Paragraph 106 discusses board level oversight of the tax function, and the 

boundaries within which the tax function is permitted to operate.  

This has little to do with corporate governance and alludes that tax planning 

is illegitimate. It should be deleted or at least be amended in the light of the 

MNE guidelines as proposed by BIAC.  

 

In annotation 117 on compliance, with regard to the addition related to “as 

well as relevant international agreements…” it should be born in mind that  

in many jurisdictions, international treaties and agreements only become 

binding when they are transformed into national (or supra-national) law. 

The formulation is too far reaching. Therefore, companies may take interna-

tional agreements into account, but cannot be requested to „comply“ with 

them –  not even through the backdoor of corporate governance provisions. 

 

In annotation 132 regarding employee representation on boards, BDI rec-

ommends making a specific reference to the duty of confidentiality among 

the duties of employee representatives on the board.  


