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ACCOUNTING AND AUDITING PROFESSION 

EXTERNAL AUDITING PROFESSION 

1. BDO International (Global Coordination Office) 

BDO International is the fifth largest international audit network with over 600 offices in BDO 

Member Firms located across 110 countries including all 30 member countries of the OECD and the 7 

additional countries who have signed this particular Convention (according to page 4, footnote 1 of the 

Consultation Paper). 

The network has been in existence since 1963 with a number of the current BDO Member Firms in 

existence for many years prior to that. The network is coordinated by the BDO Global Coordination Office 

located in Brussels, Belgium and I am making this submission as global coordinator of BDO involvement 

in regulatory and public policy matters. All BDO Member Firms are legally separate and independent 

entities in their own countries and provide services to clients on their own account. Neither BDO 

International nor BDO Global Coordination BV provides any services to clients. 

Introduction 

The world has changed enormously in the ten years 1997-2007 including the particular environment 

in which individual audit firms and global networks operate. The various circumstances surrounding the 

concentration of what were then known as the Big 8 audit networks, into [initially] five such networks and 

the subsequent demise of Arthur Andersen leaving just the ―Big 4‖, resulted in significant changes for the 

profession. These included the disappearance of self-regulation in most developed countries, increased 

government or independent oversight, a greater focus on professional ethics and enhanced quality control 

procedures within audit firms, greater independence requirements and significantly increased transparency 

about many aspects of the structure and workings of audit firms. Whilst not all of these developments 

occurred to the same extent or simultaneously across all developed countries, it is fair to say that the 

environment in which external audit firms now operate is completely different to 1997 in almost every 

jurisdiction. It is the view of BDO International and most commentators that almost all of these changes 

are for the better and have increased confidence in the audit profession. 

The introduction of management attestation as to the existence and efficacy of internal controls 

(audited or further attested to by the external auditors in some jurisdictions) has enhanced corporate 

governance and widened the role of the external auditor beyond the audit of the historical financial 

statements of a company [in some territories]. 

New professional ethics standards, continuing convergence around more globally accepted accounting 

and audit standards, and additional anti-money laundering legislation in many countries (e.g. European 

Union Member States) have also heightened the role, expectations and relevance of the profession in the 

view of most commentators. 

Against this backdrop, it is appropriate and timely that the [external] audit profession should be 

invited to make comment on the Consultation Paper given the number of references to the profession in the 



  

 

Consultation Paper itself, the original Convention, the Revised 1997 Guidelines and Section 8 of the Mid 

Term Study of Phase 2 reports. It is not clear to us how involved the audit profession as a whole was in the 

process that framed the initial Convention, the Revised Guidelines or the Mid Term Study.  

It is the belief of BDO International that the submissions in relation to the instruments by all 

interested stakeholders at this time will greatly aid the overall goal of the OECD Working Group to 

―…determine what steps might be taken to strengthen their implementation‖. We commend your efforts in 

this regard. 

General impressions concerning the effectiveness and implementation of the OECD anti-bribery 

instruments over the last ten years
1
 

Although it is difficult to comment on many of the issues affected by the issues of anti-bribery 

instruments due to their necessarily legalistic nature, it is the impression of this network that progress has 

been made in many areas of combating bribery of foreign public officials in the 10 year period referred to. 

It is clear also that much work remains to be done if further progress is to be made across the signatories of 

the Convention. Furthermore, the rise of particular countries in economic terms since 1997 has led to a 

significant gap in the ―territoriality‖ of the instruments given the significance of emerging market countries 

including those that  have become known as the BRIC countries, viz., Brazil, Russia, India and China. The 

non-applicability of the OECD instruments in these and other new economic forces risks making 

ineffective the Convention and associated instruments given the gap in geographical coverage apparent as 

a consequence. Some might argue that it results conceivably in giving companies from [or trading in] those 

countries a ―competitive advantage‖ over those from companies located [or trading in] Convention 

signatories. At the very least, we would speculate as to whether the goals of the Convention can be attained 

if such burgeoning economic forces remain outside the remit of the OECD initiatives in this area. We note 

the appeal of the OECD Council to non-members to adhere to the 1997 Recommendation and to participate 

in follow up etc
2
 

 Additional insights on specific issues raised in this Consultation Paper 

We have reviewed all of the relevant documents very carefully and although outside the area of 

expertise of BDO International, it is clear that further progress is imperative in areas addressed in Part 1, 2 

and 3 of the Consultation such as; 

 varying criminal law definitions and prosecution considerations,  

 information exchange between the prosecution authorities of  jurisdictions,  

 harmonization of domestic and foreign bribery legal responses within a country, 

 greater coordination of anti-bribery legislation with anti-money laundering           legislation 

within a country, 

 harmonisation of requirements, definitions  and responsibilities in the areas of fraudulent 

accounting as between signatory countries, 

                                                      
1
 Viz., The Convention on Combating Bribery of Foreign Public Officials in International Business Transactions, the 

1997 Revised Recommendations of the Council on Combating Bribery in International Business 

Transactions and the 1996 Recommendation of the Council on the Tax Deductibility of Bribes to Foreign 

Public Officials. 

2
 Commentary para 37 re Article 13 on the Convention. 



 raising the awareness of state, legal, accounting and business parties in relation to the 

requirements of the Convention and bribery of foreign public officials generally. 

We are sure that these types of issues are central to many if not all OECD Conventions or other 

pronouncements and are at the core of its recurring contact with OECD Parties and Convention signatories 

in relation to effective implementation of this Convention. We are aware that it is functional equivalence 

and not absolute equivalence that is sought in relation to issues such as those mentioned above. 

Regarding specific aspects of the Consultation on which BDO International would be concerned and 

better positioned to comment, we make the following observations. 

Fraudulent accounting (Part 2, Section 8).  

We note the OECD observation that there has been ―an improvement in the rules regarding the 

maintenance and records in virtually all of the Parties to the Convention…….[which] should enhance the 

detection and deterrence of bribery of foreign public officials‖
3
. In keeping with the audit profession‘s 

general commitment to converged accounting and auditing standards globally, we would support moves 

towards greater ―standardisation‖ or functional equivalence in this area. This would include a more 

common definition of what constitutes fraudulent accounting, the spectrum of companies to whom it would 

apply, the parties who would be held liable where there was such an offence committed etc. 

We would like to distinguish between the legal concept of ―materiality‖ thresholds for application of 

fraudulent accounting purposes and the similar ―materiality‖ assessments used by external auditors when 

carrying out their function of statutory audit of the financial statements. The former is a legal issue varying 

in its measurement as between jurisdictions‘ legal codes and to a large extent, impacting primarily on the 

scope and operability of the law in this area, in that jurisdiction. Materiality for an external auditor is a 

professional auditing concept which involves the exercise of professional judgement within the framework 

of accepted International Standards on Auditing (ISAs) or equivalent Generally Accepted Auditing 

Standards (GAAS, e.g. US GAAS). This distinction will be important in relation to comments we will 

make later regarding any reporting obligation that might exist for external auditors in connection with the 

possible [foreign] bribery matters.  

Furthermore, we disagree with the inclusion of ―auditors‖ in sub-section 67 of this section as being 

one of the parties ―…responsible for the maintenance of books and records.‖ If this observation is taken to 

mean or include external auditors, then it indicates a critical and significant misunderstanding of the role of 

external auditors which could impact on the outcome of the consultation. The external auditor has no role 

in relation to the maintenance of a company‘s books and records which is the sole responsibility of the 

management of the company in every jurisdiction that we are aware of. Indeed, any involvement or 

association by the external auditor with the maintenance of those books and records gives rise to 

independence questions over the auditor and is fully addressed in the ethical guidance issued by IFAC, 

who could be said to be the de facto standard setter for the overwhelming majority of auditors worldwide. 

Consequently any proposal that is grounded on supposing that the external auditor has a responsibility or 

role to play in relation to those books and records is inherently flawed. 

Role of Internal Company Controls and External Audits (Part 3, Section 4) 

We endorse the comments in subsection 96 which states that‖….sound principles of corporate 

governance and management to those principles form the foundation for the prevention of bribery‖ and in 

fact we would add that these form the primary defences against all types of corruption and fraud within  a 

                                                      
3
 Consultation Paper, Part 2, Section 8, sub-section 65 



  

 

company. It is however arguable as to whether the subsequent statement that external audit is an ―integral 

component of a company‘s compliance system‖ is valid.  

International Standard on Auditing 200 (ISA 200) indicates  inter alia  ―…the responsibility for the 

preparation and presentation of the financial statements…is that of the management of the entity, with 

oversight of those charged with governance. The audit of the financial statements does not relieve 

management or those charged with governance of their responsibilities. 

The ISA also states that ‖Management is also responsible for ..designing, implementing and 

maintaining internal control relevant to the preparation of financial statements that are free from material 

misstatement, whether due to fraud or error‖. 

This fundamental technical guidance, produced by the International Auditing and Assurance 

Standards Board of IFAC, forms the basis on which external auditors carry out their duty as external 

auditors. The auditors‘ duties in relation to fraud are set out in a number of ISAs  including ISA 240
4
 and 

ISA 250
5
 which are germane to the central issue here i.e.  what are [external] auditors tasked with doing in 

relation to fraud when planning and carrying out their audit and what should they do in the way of internal 

or external reporting if or when actual or potential instances of fraud (e.g. bribery) materialize. 

It is clear that whilst there may be an expectation or misconception as to what the external auditor 

should be doing in these circumstances, the realities are somewhat different and determined by the 

technical framework in which an external auditor operates. The external auditors primary purpose is audit 

the financial statements of a company with the expressed purpose of forming and expressing an opinion as 

to whether they give a true and fair view and are free from material misstatement. (BDO Emphasis). This 

impacts not only on what external auditors should be expected to do in relation to detecting foreign bribery 

but also on what it should do if/when he detects possible bribery situations including any reporting 

obligations. The concept of materiality is intrinsic to auditing and therefore to audit in its absence would be 

tantamount to having to verify each and every transaction of a company which is clearly neither feasible 

nor desirable for the purposes of expressing an opinion on the financial statements. ISA 320
6
 offers a 

definition of materiality viz. 

“Information is material if its omission or misstatement could influence the economic decisions of 

users……Materiality depends on the size of the item or the error judged in the particular circumstances 

of its omission or misstatement….” 

It is clear to us from the commentary to the Convention
7
 that the concept of materiality is already 

recognized by the Working Party in its comments on ―small ―facilitation‖ payments. Moreover, it is our 

view that only the same standard of materiality used by the auditor to plan and carry out the audit could be 

used to assess if a transaction warrants reporting due to connection with possible bribery. Nonetheless the 

judgement factor implicit in auditing and the fact that the ―circumstances‖ impact on the assessment, offer 

the possibility that transactions that are otherwise below a materiality threshold, may be so judged based on 

the ―particular circumstances‖. 

Furthermore an external audit is not planned or carried out with a view to ensuring that all acts of 

bribery are uncovered nor is an assurance being given that there are no such acts of bribery that remain 

                                                      
4
  The Auditor‘s Responsibility to Consider Fraud in an Audit of financial statements 

5
 Consideration of laws and regulations in an audit of financial statements 

6
 Audit Materiality 

7
 Commentary paragraph 9 re Article 1 of the Convention 



undetected. Only a forensic audit specifically designed with [foreign] bribery detection in mind, could 

hope to achieve such objectives. Such exercises are invariably costly, lengthy and quite different in nature 

to statutory audits carried out by external auditors.  

Expanding the spectrum of companies subject to external audit 

Given the foregoing, there is no certainty that extending the application of the requirement to have a 

statutory external audit (e.g. to private companies in some jurisdictions, to unlisted entities in some 

jurisdictions or to ―small‖ companies as defined, in some jurisdictions) would necessarily increase levels of 

bribery prevention or detection. It would be a matter for regulators or public policy bodies to determine 

whether the benefits of compelling external audits in all such situations would justify the additional costs 

and burdens arising, particularly on what are known as small and medium sized companies (SMEs) in 

some countries. As part of such debate, we would propose that there may be other more effective 

mechanisms that could be introduced for companies currently outside the scope of external audits. These 

would include imposition of the same rules as regards books and records, internal controls and other 

corporate governance requirements as apply to companies currently externally audited in such countries.   

We note and agree with the OECD observations that in some territories, SMEs or unlisted entities 

(who may be quite large by any measurement criteria), represent the majority of corporate activity and are 

as exposed to all aspects of the [foreign] bribery possibility as large/listed entities. We would advocate 

proportionate but effective enhancement of corporate governance requirements for such entities with the 

need for a compulsory external audit to be considered by public policymakers and relevant stakeholders. 

Adequate obligation on external auditors for reporting actual or potential bribery to the competent 

authorities 

As regards whether there is ―an adequate obligation for reporting to the competent authorities‖ on the 

independent external auditors, auditors apply the guidance contained in ISA 250 unless overridden by local 

legal requirements. This can be the only basis on which external auditors report on suspected fraud (e.g. 

bribery) due;  

a) to the primary governance and reporting obligations resting with management,  

b) the duty of confidentiality which an auditor will have  

c) the difficulty for an auditor in forming a view that a situation constitutes possible [foreign] 

bribery as this can only be determined by the process of law and requires skills  in which auditors 

are not typically trained 

As the Consultation Paper itself acknowledges, in many countries, reporting by external auditors to 

outside authorities is prohibited or excluded in practice due to the application of confidentiality 

requirements. (Para 108). We are disappointed therefore to see somewhat negative references to the 

―reluctance of external auditors to be turned into whistleblowers‖ in Para 110 and the allusion ―that 

auditors might have an incentive to maintain less complete records….‖ (also Para 110). External auditors‘ 

internal and external reporting obligations are determined by the mix of local law and professional 

guidance pertaining to the area and are not influenced by a ―general reluctance to report to the competent 

authorities…‖. We feel that the profession‘s position in this regard is unfairly presented in the Consultation 

Paper and will be deserving of closer scrutiny by the Working Party.  



  

 

Adequate standard for triggering a report of foreign bribery either internally or externally to the 

competent authorities 

Regarding whether the standard is adequate for triggering a report of foreign bribery either internally 

or externally, ISA 250 sets out the standard to which an external auditor should operate when reporting. In 

relation to internal reporting, the auditor is not required to report internally to the company potential 

violations which would be clearly ―inconsequential or trivial‖. In variably this would be a much lower 

level of materiality than that which would be used by the auditor in planning and carrying out the external 

audit and in forming an opinion on the financial statements etc. The latter materiality threshold can be the 

only basis for reporting externally unless national law dictates otherwise to ensure that client 

confidentiality is not needlessly breached and auditors reporting in good faith are not subject to litigation 

by parties subsequently found to be innocent of any wrongdoing by the authorities. Given that this 

threshold was the basis of the work done by the external auditor, it is logical also that it would be the basis 

of external reporting by an auditor.  

The US legal concept of ―safe harbor‖ may offer a progressive solution towards facilitating greater 

levels of external reporting by auditors acting in good faith but the materiality threshold for such reporting 

logically will remain that which applies to the planning and carrying of the audit etc. 

Notwithstanding any such reporting, we would contend that the primary obligation to prevent and 

detect fraud (including foreign bribery) remains with the management of the company. The primary role of 

the external auditor will continue to attach to issuing an opinion on the financial statements and not to 

making assessments or reporting of possible instances of bribery. 

Role of internal auditor 

In the opinion of BDO International, the internal audit function (where it exists) should form part of 

the core corporate governance structures of a company and is inherently well placed to prevent and detect 

foreign bribery by dint inter alia of its ―ability to positively influence management‘s and the board‘s 

willingness to combat foreign bribery due to the integral relationship between the internal audit function 

and those responsible for management and oversight of internal controls‖
8
. This is a viewpoint contained in 

the Consultation Paper which we would endorse. A typical suite of internal audit tools would include basic 

anti-bribery oriented activities such as monitoring operational information and contracts/transactions, 

examining financial and non-financial information in relation to company activities etc. 

To our knowledge the internal audit profession is not as large or well structured as that of external 

auditors but it is clear that it should be be a key element of any efforts to combat [foreign] bribery. We note 

the reference in the Consultation to the Institute of Internal Auditors and its ―Practice Advisory‖ on the 

―Auditor‘s Responsibilities relating to Fraud Risk Assessment, Prevention and Detection‖ which states that 

the internal auditor should have sufficient knowledge to identify the indicators of fraud. The Consultation 

indicates the definition of fraud used by the IIA and which is likely to be taken to include bribery. 

Role of internal company controls 

We would also endorse the four recommendations regarding internal company controls as first 

contained in the 1997 Recommendation and repeated in the Consultation Part 3, Section 4.1 sub-section 

97, as being examples of internal control activity which all companies should adopt, particularly those 

engaged in transnational activity. 

                                                      
8
 Consultation Paper, Part 3, section 4.1 clause 104 



Steps that should be taken to address any of the specific issues raised in the Consultation Paper 

We would concur with the OECD observation that greater awareness of the issue of foreign bribery 

would increases the likelihood of better incidence of prevention and detection. How to achieve such 

heightened awareness will be a ―cross cutting‖ challenge given the circumstances. In common with all 

variations of fraud, it is unlikely that such behavior will ever be fully eliminated but greater awareness is 

pre-requisite to addressing the issues. 

We would endorse any recommendation for increased and more adequate whistleblower protections 

for anyone who might be in a position to bring possible [foreign] bribery situations to the attention of the 

competent authorities. This might include company personnel, company management, public officials or 

others. In this regard, we reiterate our suggestion above for ―safe harbor‖ type mechanisms to protect 

external auditors making external or internal reports in relation to possible bribery when such reports are 

made in good faith and within the regulatory and auditing structures applying. In our opinion, this will 

require changes to national law in OECD Parties and possibly also in relation to elements of professional 

guidance in the areas of confidentiality, reporting and possibly others. 

In common with other global audit networks, BDO International supports the work of the World 

Economic Forum in the area of anti-corruption initiatives and Transparency International in seeking to 

develop tools in the area of anti-bribery. We commend the OECD Working Party on its efforts over the last 

ten years and hope to be able to support and comment on further practical and reasonable initiatives in this 

regard once the Working Party concludes its review of the instruments currently in place. 

We would be available to clarify and elaborate upon any aspects of this comment letter which would 

interest the Working Party. 

. 



  

 

2. Deloitte Touche Tohmatsu  

We appreciate this opportunity to comment on the Review of the OECD Instruments on Combating 

Bribery of Foreign Public Officials in International Business Transactions Ten Years after Adoption (the 

―Consultation Paper‖). We are strongly supportive of OECD‘s efforts to combat bribery and believe its 

successes on this front are significant and commendable. The OECD and its Working Group on Bribery 

have provided significant resources to develop sound anti-bribery systems and perform reviews that 

provide an assessment of progress in implementing anti-bribery programs.  We encourage the OECD to 

continue these efforts and to continue to work with the 37 parties (―Parties‖) to the OECD Convention on 

Combating Bribery of Foreign Public Officials in International Business Transactions (the ―Convention‖), 

as well as governments of all nations, to ensure the Convention is properly implemented and functioning. 

As the Consultation Paper recognizes, however, further steps are needed to maintain or enhance the 

effectiveness of these measures, and we encourage OECD‘s ongoing efforts in this regard.  Additionally, 

we encourage the OECD to urge the Parties to enhance awareness and enforcement, both within 

governments and in companies, in furthering the requirements of the Convention.  In order to help advance 

these efforts, this letter provides comments and suggestions on several of the key issues addressed in the 

Consultation Paper.  

I. Preventive and Detective Measures  

We share the concern highlighted in the Consultation Paper about the apparent inconsistent and low 

level of awareness of the illegality of bribery of foreign officials among law enforcement authorities and at 

the company level.
9
 Awareness of the illegality of bribery of foreign officials is driven both through the 

efforts of governments and companies.  We believe prevention is the first line of defense to combat any 

form of corruption and prevention begins with awareness.  Awareness throughout all levels of government 

that requesting and/or accepting bribes is illegal must be promoted by the Parties to the Convention. 

Further, enforcement efforts by government, discussed in more detail later, should be adequately robust.  

At the company level, a low level of awareness can be indicative of potential compliance deficiencies. 

It suggests, for example, that a foreign bribery compliance program may not be present, or if it is present, 

that it is not effective or not yet embedded in the company culture, because of inadequate and sparse 

training, the absence of a proper tone at the top, non-enforcement of related disciplinary policy, or other 

reasons.  In light of these considerations, we endorse the best practices designed to raise awareness and 

improve compliance discussed in the Consultation Paper.  We recommend that the Parties encourage all 

corporations that engage in substantial public or international transactions (including unlisted corporations) 

to put in place the following preventive and detective measures at a minimum:  

First, companies should adopt an effective compliance program.  That program starts with a clearly 

articulated corporate policy against foreign and domestic bribery of public officials that is incorporated in 

the company‘s employee handbook or in a separate corporate compliance code. The corporate policy 

should include disciplinary sanctions to deter persons who may be tempted to violate it.    

Because an anti-corruption policy existing only on paper is not likely to be effective in instilling anti-

corruption vigilance in the company‘s employees, officers, and directors, periodic training should be 

required to educate employees about the corporate policy and also to teach them how to identify suspicious 

transactions that raise red flags and what to do, including who to consult, in that event.  For example, 

employees should be taught to perform due diligence on new parties to whom payments are made, and to 
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scrutinize payments meant for companies that do not seem to be engaging in any actual business activity or 

whose beneficial owners are unduly hard to identify, because such corporations may be potential bribery 

intermediaries.  When employees are trained to seek out unusual transactions and are encouraged to raise 

questions, improper payments may be prevented before they occur. This heightened awareness by all 

company personnel will help to ensure that the compliance program functions effectively in its role as the 

first line of defense to prevent bribery from occurring.  Further, some corporations require all employees, 

officers, and directors to annually certify compliance with the anti-bribery policies in writing.       

Second, companies should adopt a proper tone at the top stressing that bribery is not acceptable and 

that appropriate disciplinary actions will be taken when instances of bribery are detected. Senior corporate 

officers should have the responsibility and authority to report compliance matters directly to the company‘s 

audit committee and board of directors, or the organization‘s functional equivalent of those governing 

bodies.  

Third, where preventive measures have failed and an improper payment has been made, an effective 

reporting mechanism (e.g., whistle blowing policy) should be in place to allow for the reporting of detected 

bribery and to prevent future instances of bribery.  Reporting instances of improper transactions should be 

clearly communicated to personnel as constituting an acceptable and encouraged action.  Because reporting 

of wrongdoing has not been the cultural norm in many countries or business environments, confidentiality 

must be ensured in order for the reporting mechanism to be effective.
10

 It is recognized that establishing 

effective reporting channels whereby personnel are afforded the appropriate protections in order not to fear 

reprisal for reporting instances of bribery is challenging; sharing of best practices learned by OECD during 

its review process would be beneficial in this regard.  

Fourth, effective implementation and monitoring of internal controls is also important in the 

prevention and detection of improper transactions.  Internal controls are ―the process designed and effected 

by those charged with governance, management and other personnel to provide reasonable assurance about 

the achievement of an entity‘s objectives with regard to reliability of financial reporting, effectiveness and 

efficiency of operations, and compliance with applicable laws and regulations.‖
11

 Put differently, internal 

controls are the framework management uses to provide assurance that employees are properly processing 

transactions and acting in legal and ethical manners.  Those charged with governance, such as the board of 

directors, similarly rely on the company‘s internal control system as a mechanism to support 

management‘s activities.  

One type of internal control that can reduce the opportunities for a person to conceal errors or fraud, 

such as disguising bribery payments as legitimate payments, is segregation of duties. The premise of this 

internal control is that different responsibilities, such as authorizing transactions, recording transactions, 

and maintaining custody of assets, are assigned to different people. This prohibits one person from 

handling all parts of a transaction. In the bribery example, segregating duties so that one person maintains 

custody of the company‘s cash (assets), with a second person authorizing payments to vendors, and a third 

person recording the payments in the company‘s books and records, requires the involvement of three 

persons to complete one cash transaction.  This procedure is much more effective at identifying bribes than 

a procedure in which one person makes a bribery payment, authorizes payment of funds to the foreign 

official, and records the payment on the company‘s books and records under a legitimate classification.  

Certain Parties to the Convention have recently enhanced the focus on corporate internal control 

programs.  Examples of these enhancements include: the Sarbanes-Oxley Act of 2002 in the United States, 

the French Financial Security Law of 2003, and the Financial Instruments Exchange Law of 2006 in Japan.  

                                                      
2
 Consultation Paper, paragraphs 87, 90  

11
 International Standards on Auditing Glossary of Terms, definition of ―Internal control‖ 



  

 

On a global basis, the OECD and the Parties to the Convention should encourage companies to adopt 

internal controls that are designed to prevent and detect improper transactions.
12 

 

We believe that unlisted corporations engaging in substantial public and international transactions, 

including small and medium sized enterprises (―SMEs‖), should also be encouraged to implement the 

preventive and detective measures described above.  As SMEs are a large component of international 

business, their adoption of these measures is essential to the success of OECD‘s anti-bribery initiatives.  

Not only would adoption of these practices help prevent bribery by the SMEs themselves, but it would also 

ensure that corporations that have succeeded in cleansing themselves of corruption will not become ―re-

infected‖ by acquiring or doing business with an SME in which bribery exists.
13 

 

Although it is often commented that SMEs do not have the resources to implement compliance 

measures, limited resources are not necessarily an obstacle to the implementation of the measures 

described above.  Such measures can be implemented cost effectively, by adapting them to the complexity 

and available resources of the company.  While some SMEs may not be subject to external auditing 

requirements and may not have internal audit functions, the implementation of compliance policies, 

reporting mechanisms, internal controls, and tone at the top by management are instrumental in helping to 

prevent bribery. We believe the OECD plays an important role by sharing as examples the best practices of 

SMEs and of larger organizations that have effective systems in place.       

II. Independent External Audit  

The measures described in I. above represent certain preventive and detective actions which may be 

taken on the part of corporations and their employees, officers and directors to counteract bribery.  

Additionally, it is important to look at the role external auditors play in the detection and reporting of 

bribery at companies they audit.    

The Consultation Paper notes that ―relatively few‖ Parties instill legal requirements for external 

auditors to report possible illegal acts of bribery to competent authorities.
14

 It is important to note, 

however, that the absence of such legal requirements does not equate to an absence of the external auditor 

reporting of such instances to management and/or the audit committee of the company and, in some 

instances, to external authorities.  

Professional auditing standards generally guide the duties and responsibilities of external auditors. In 

many countries, those standards are based on the International Standards on Auditing (―ISAs‖), which are 

issued by the International Auditing and Assurance Standards Board (―IAASB‖) of the International 

Federation of Accountants (―IFAC‖).  These standards are created with input from the member bodies of 

IFAC and the IAASB Consultative Advisory Group, who represent 123 countries, through a due diligence 

process that involves public comment, which is open to all interested parties.  When performing an audit 

engagement, an auditor is to perform the engagement in accordance with the ISAs and all local or national 

standards.  

The professional auditing standards address the reporting requirements of the auditor, as well as the 

auditor‘s responsibilities for and limitations that arise in the detection of fraudulent activities, such as 

bribery. The discussion of fraud within auditing standards rests on the foundational premise that the 

―primary responsibility for the prevention and detection of fraud rests with both those charged with 
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governance of the entity and with management.‖
15

  This is consistent with the Consultation Paper, which 

states that, ―sound principles of corporate governance and management commitment to those principles 

form the foundation for the prevention of foreign bribery.‖
16 

 

The auditor has detective responsibilities to design ―procedures to detect material misstatements due 

to fraud.‖
17

  However, due to inherent limitations of an audit, ―an auditor cannot obtain absolute assurance 

that material misstatements in the financial statements will be detected.‖
18

  What this means is that an 

auditor designs an audit to identify misstatements due to fraud that would impact a reasonably informed 

user of the financial statements‘ ability to understand the financial presentation of the company.  However, 

among other reasons, because an external auditor is not a member of the management of a company, does 

not review every transaction undertaken by the company, and does not participate in all activities 

undertaken by all employees of the company, an audit may not identify all fraudulent activities, or 

instances of bribery, included in the financial statements that the auditor opines on.  

It is also important to note another potential limitation in the auditor‘s ability to detect noncompliance 

with laws and regulations.  Professional auditing standards state that ―the auditor should recognize that 

noncompliance by the entity with laws and regulations may materially affect the financial statements,‖ but 

the ―further removed noncompliance is from the events and transactions ordinarily reflected in financial 

statements, the less likely the auditor is to become aware of it or to recognize its possible 

noncompliance‖.
19

 In other words, an audit is not designed specifically to detect noncompliance with all 

laws to which the company is subject.  

A. Reporting By Auditors  

The professional auditing standards state that ―the auditor should communicate [ ] matters as soon as 

practicable to the appropriate level of management‖ when an instance of fraud exists or may exist, ―even if 

the matter might be considered inconsequential.‖
20

 Further, the auditor should bring instances of 

noncompliance with laws and regulations identified during the course of an audit to the attention of the 

company‘s senior management or, if senior management is involved, to others such as the audit committee 

or the supervisory board.
21 

 

The Consultation Paper notes that there have been few instances of external reporting by auditors of 

foreign bribery.
22

  We suggest that this is not attributable to the absence of reporting requirements or their 

disregard by auditors, but is due to the complexities surrounding detection and reporting. As mentioned 

above, noncompliance with laws and regulations may not be detected by auditors to the extent that such 

laws and regulations do not relate to financial statement matters that are within the scope of an audit.  

When instances of potential bribery are identified by the company or the auditor, management or the audit 

committee, with legal assistance, often is in a better position to investigate more fully the facts surrounding 
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the suspected bribery.  After an investigation, the company may self-report to the authorities, depending on 

local reporting requirements, if a violation is indeed found. Thus, if the company, not the auditor, reports 

the violation to the authorities, it does not indicate that the auditor has failed to perform its obligations 

under applicable professional standards.  

As professional auditing standards and the Consultation Paper recognize, it is management‘s 

responsibility to prevent and detect noncompliance with laws and regulations. The primary duty for 

external reporting of violations therefore should rest with management and we support efforts to strengthen 

these company reporting obligations.  We do not, however, support transferring that reporting duty to 

external auditors, given the limitations in the ability of an audit to detect noncompliance described above 

and given that the company and its legal counsel are in a better position to investigate more fully the facts 

surrounding instances of noncompliance.  In the absence of such diligent reporting on the part of the 

company, the external auditor could be permitted to notify the appropriate authorities if the local laws 

requiring such reporting specifically override the applicable auditor‘s client-confidentiality obligations in 

the jurisdiction.    

With regards to current external reporting made by the auditor, it is important to note that in some 

countries the duty of confidentiality is overridden by local laws or statutes, and the auditor is required to 

report any material violations not reported by the company to the relevant authorities.
23

  Further, 

noncompliance by a company may be evident through reporting, to the extent such information is made 

public, of instances in which an auditor has to qualify or disclaim an audit report or resign from an 

engagement.  

External reporting of bribery can have serious negative consequences on a company or an individual, 

even in instances where an investigation ultimately finds no bribery occurred.  And, given the legal 

expertise necessary to determine noncompliance, auditors are justifiably cautious when reporting suspected 

bribery to authorities.  Companies or even individuals may decide to sue an auditor for making a report 

which, in the end, is not substantiated as an act of bribery.  Therefore, we also recommend that the 

Working Group encourage Parties to afford external auditors a legal ―safe harbor‖ regarding any reporting 

of potential bribery transactions that the auditor makes reasonably and in good faith.  

B. The Materiality Standard For Triggering External Reporting  

Fearing that the concept of materiality is ―vague,‖ the Consultation Paper also seeks comment on the 

level of materiality which would adequately trigger reporting of potential bribery ―either internally or 

externally.‖
24

  It should be noted that for internal reporting, materiality is not required to trigger an 

auditor‘s reporting obligation.  Rather, under professional auditing standards, an auditor should internally 

report potential instances of noncompliance with laws and regulations unless they are ―clearly 

inconsequential or trivial.‖
25

  Moreover, auditors are required to report fraudulent acts ―even if the matter 

might be considered inconsequential.‖
26

  Thus, as a general matter, auditors already internally report 

potentially immaterial violations.   

With respect to the external reporting obligation, we believe that the existing materiality standard 

under the International Accounting Standard Board‘s (―IASB‖) Framework for the Preparation and 

Presentation of Financial Statements is workable and not vague. Auditors make determinations of 

                                                      
23

 ISA 250, paragraph 38 and ISA 240, paragraph 102 

24
 Consultation paper, paragraphs 66, 106, 111 

25
 ISA 250, paragraph 32 

26
 ISA 240, paragraph 94 



materiality on a regular basis when conducting an audit.  Information is material to both a company and an 

auditor if its ―omission or misstatement could influence the economic decisions of users taken on the basis 

of the financial statements.  Materiality depends on the size of the item or error judged in the particular 

circumstances of its omission or misstatement.‖
27

  The misstatement is evaluated based upon ―both the 

amount (quantity) and nature (quality)‖ of the misstatement.
28 

 

The Consultation Paper expresses concern that the definition of ―materiality‖ is vague unless it ―takes 

into account certain qualitative factors.‖
29

 Based upon the accounting and auditing standards cited above, 

indeed both quantitative and qualitative factors are evaluated relative to all identified misstatements.  Put in 

the context of an identified bribery transaction, the auditor, for example, would determine materiality only 

after evaluating all factors related to the misstatement; even if quantitatively immaterial, the auditor would 

evaluate qualitative factors, such as the involvement of senior management or potential contingent 

liabilities (e.g., fines, confiscation, the cost of legal proceedings, loss of future government contracts, and 

damage to the company‘s reputation).  We recommend therefore that international standards on accounting 

and auditing drive the materiality considerations for triggering external reporting.   

III. Enforcement  

The Consultation Paper reports that law enforcement officials lack awareness that bribery of foreign 

officials is an offense, and that, in cases where foreign bribery is reported to the relevant authorities, it is 

often not prosecuted, or if prosecuted, then not adequately sanctioned.
30

  We agree that these deficiencies, 

if they exist, are a matter of concern because efforts to achieve deterrence will be unsuccessful if improper 

conduct is not punished by applying appropriate sanctions. Where necessary, government intervention to 

enforce anti-bribery punishments should be strengthened.  The OECD should work with all Parties to the 

Convention to ensure that they are not only creating awareness of the illegality of bribery within their 

countries, but are also supporting its proper enforcement, including providing adequate resources and 

imposing effective and timely sanctions.  

The reluctance of many prosecutors to indict companies for foreign bribery offenses reported in the 

Consultation Paper
31

 may stem from the harsh consequences on innocent third parties flowing from 

criminal prosecution, and could be minimized by providing leniency incentives. In the United States, for 

example, deferred prosecution agreements achieve enforcement goals—such as punishment (through 

public disclosure of the illegal behavior and disgorgement) and ensuring that the company implements an 

effective compliance program—without the negative collateral consequences on innocent employees and 

shareholders that would flow from a criminal conviction of the corporation.  Moreover, the availability of 

such deferred prosecution programs encourages many companies to voluntary self-report improper 

behavior, or to cooperate fully with the government once an investigation has begun, which in turn reduces 

enforcement costs.    

We note that the Consultation Paper states that ―by the time of the Mid-Term Study, there were no 

examples‖ of ―confiscation‖ sanctions being imposed.
32

  The United States, as an example, has in fact 
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required disgorgement of the proceeds generated by the payment of a bribe—usually calculated by 

deducting costs (such as labor and equipment, but not the bribe) from the sales revenues occasioned by the 

bribe—in many criminal and civil prosecutions of bribery of foreign officials. And although the 

Consultation Paper fears
33

 
 
that the disgorgement calculation is difficult to perform because it may require 

forensic accounting experience, its widespread use in U.S. cases indicates that it is not always an extremely 

difficult operation.  

With respect to the sanction of debarment (i.e., disqualification from doing further business with the 

government) discussed in the Consultation Paper,
34

 the Working Group may wish to clarify that it is not 

encouraging Parties to require debarment inflexibly.  If the market for a certain product or service is not 

competitive, debarment of a government contractor can often leave the government unable to secure a 

needed product or service.  In addition, debarment may often be too severe.  For these reasons, the 

imposition of the sanction of debarment should be left to the discretion of the contracting government 

agency.  

IV. Expanding Coverage  

It is undisputable that significant anti-corruption advances have been made in recent years.  The 

Convention, which entered into force a decade ago, now unites 37 governments in the anti-corruption 

initiative.  While the efforts and progress made by the OECD and the Parties to the Convention have been 

significant, the absence of full global support is a lingering major obstacle to the anti-corruption efforts. 

With the growth of the capital markets, the significant increase in the amount of cross-border transactions, 

the heightened complexity of such transactions, and the emergence of new countries in the international 

markets, a level playing field for international business to ensure honest and reliable business activity is 

essential.    

The OECD‘s effort to encourage accession to the Convention by non-Parties, including major 

emerging economic players, is crucial to this endeavor—and we fully endorse it. We recognize the OECD 

has commenced the OECD membership process with Chile, Estonia, Israel, Russia, and Slovenia, of which 

Chile, Estonia, and Slovenia are already Parties to the Convention as non-OECD members.  Also, as part 

of the OECD‘s enhanced engagement process, Brazil and South Africa have become Parties to the 

Convention as non-OECD members.  It is our hope the OECD will similarly make accession to the 

Convention a priority in its enhanced engagement process with China, India and Indonesia.  Indeed we 

believe the OECD and other Parties to the Convention should make it a priority to instill in all 

governments the importance of accession to the Convention.    

While we also encourage the work being done with non-Parties to the Convention to seek mutual 

legal assistance and other cooperation, such cooperation should be recognized as only an initial small step, 

so as not to hinder (through potential complacency) the progress towards the more important final goal: 

accession.     
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3. Ernst &Young Global Limited  

Ernst & Young welcomes the opportunity to comment to the OECD's Working Group on Bribery on 

the external audit aspects of its Consultation Paper -Review of the OECD Instruments on Combating 

Bribery of Foreign Public Officials in International Business Transactions Ten Years After Adoption 

(January 2008) ("Cons. Paper"). As a global network of member audit firms in more than 130 countries, 

the fight against foreign bribery and corruption is of keen interest to Ernst & Young. We believe the 

consultation process will significantly advance that effort by focusing all interested stakeholders on areas 

and issues of further improvement and will strengthen the global efforts to eliminate corrupt business 

practices and transactions.  

I. Overview of the Differing Roles of Company Management and External Auditors in Combating 

Bribery 

Preparatory to addressing the three external audit issues specifically identified in the paper, Cons. 

Paper para. 106, it is helpful to compare the role of an external auditor with that of a company and its 

management regarding the prevention and detection of foreign bribery.  

The OECD's 1997 Revised Recommendation of the Council on Combating Bribery in International 

Business Transactions was intended to address, inter alia, issues of accounting and auditing not fully 

detailed by the OECD Convention itself. The 1997 Recommendation urged that companies in international 

business transactions and their management be required to meet adequate accounting requirements, make 

adequate disclosure in their financial statements, adopt adequate internal controls and take other anti-

bribery measures. 1997 Recommendations, para. V.  

The international auditing standards of the accounting profession align with this view. "[T]he 

responsibility for the preparation and presentation of the financial statements...is that of the management of 

the entity, with oversight from those charged with governance. The audit of the financial statements does 

not relieve management or those charged with governance of their responsibilities." International Standard 

on Auditing ("IS A") issued by the International Auditing and Standards Assurance Board ("IAASB") 

200.33. "Management is also responsible for .... [d]esigning, implementing and maintaining internal 

control relevant to the preparation and presentation of financial statements that are free from material 

misstatement, whether due to fraud or error." ISA 200.36.  

Other global anti-bribery initiatives concur on the primacy of management's responsibility to prevent 

bribery and maintain adequate controls, books and records and internal audit and whistleblower functions. 

E.g., International Chamber of Commerce, "Combating Extortion and Bribery: ICC Rules and 

Recommendations" (2005) (effective anti bribery compliance cannot be achieved without the proper 

management "tone at the top"); World Economic Forum, "Partnering Against Corruption -Principles for 

Countering Bribery" (2005).  

As will be elaborated below, the external auditor has a supplementary and secondary role regarding 

detecting and preventing bribery, one that must be viewed through the prism of the auditor's annual audit 

of a company's financial statements for the stated purpose of expressing an opinion on whether they are 

free from material misstatement.  

II. Comment on the Working Group's Three Stated External Audit Issues  

The Working Group's Mid-Term Study caused it to identify the following three issues in relation to 

independent external audits and auditors:  



  

 

a. whether the requirement of an external audit applies to an adequate spectrum of companies;  

b. whether there is an adequate obligation for reporting actual or potential bribery to the competent 

authorities; and  

c. whether the standard is adequate for triggering a report of foreign bribery either internally or 

externally to the competent authorities.  

A. Expanding the External Audit Requirement Beyond Public Listed Companies Requires a Public 

Policy Analysis That Weighs the Costs vs. the Benefits  

The Consultation Paper expresses concern that very large unlisted privately held or family owned 

companies are presently exempt from the external audits required of public, listed companies. Cons. Paper, 

paras. 67 and 107. Presumably the point is that without such an external audit requirement private 

companies are more likely and able to engage in bribery since the likelihood of detection and deterrence is 

reduced.  

Ernst & Young has the following observations:  

First, policymakers requiring external audits of all companies should consider the costs and 

administrative burdens imposed on small and medium private companies if external audits are required. 

See, for example, Communication from the European Commission, "Simplified business environment for 

companies in the area of company law, accounting and auditing" (COM(2007)394 final, pp. 2 and 7-8. 

Such an analysis of external audits for unlisted companies should assess whether the benefits outweigh 

such costs. Second, one must recognize that the very objective of an audit is to enable the auditor to 

express an opinion, to give reasonable assurance if you will, whether the financial statements, taken as a 

whole and in all material respects, are presented fairly in all material respects/give a fair and true view in 

accordance with the applicable financial reporting framework. ISA 200.2 and 700.6. As such the auditor is 

concerned with risks that result in material misstatements in the financial statements, not risks of 

misstatements that are not material to the financial statements themselves taken as a whole. ISA 200.26.  

The last point is not intended to assert that an external audit does not often uncover acts of bribery nor 

that an auditor does not have a responsibility to consider the possibility of fraud when conducting an audit. 

ISA 240, "The Auditor's Responsibility to Consider Fraud in an Audit of Financial Statements." It simply 

means that third parties should appreciate that by undertaking to do an audit of financial statements in 

accordance with international auditing standards an auditor is not undertaking to discover all acts of 

bribery that may exist nor is the auditor providing reasonable assurance via the audit opinion that there are 

no such acts of bribery which remain undetected. After all, foreign bribery "is inherently difficult to detect 

because it is committed in secret and involves two satisfied parties." Cons. Pap. para. 64. To provide 

affirmative assurance regarding the absence of such bribery would require a "fraud audit" -a very different 

and more costly task than an audit of financial statements.  

Therefore, public policymakers might consider whether other more effective prevention and detection 

measures should be adopted regarding certain non-public companies, such as requiring them to adopt 

adequate internal controls or to maintain accurate books and records to the extent the law does not already 

require them to do so.  

B. Adequate Auditor Reporting Obligations Exist  

The Working Group expressed concern that there are uneven or no requirements in many countries 

that auditors report actual or potential instances of bribery should they discover them during an audit. 

Cons. Paper paras. 108-110. Ernst & Young believes there are international professional standards and 



laws that address the issue in a manner consistent with the non-managerial role of an external auditor and 

protecting the public interest. The Working Group should actively encourage countries to adopt such 

requirements if they have not done so.  

The relevant professional standard is ISA 250 and it governs the audits of both public and private 

companies. Entitled "Consideration of Laws and Regulations in an Audit of Financial Statements," it sets 

forth an ordered process by which an auditor is to proceed when conduct is uncovered which might violate 

anti-bribery laws. ISA 250.32-37. This measured response is appropriate because whether certain conduct 

constitutes or is likely to constitute a violation of law is within the professional competence of legal experts 

and is ordinarily outside the professional skills of an auditor. ISA 250.4. The guidance also recognizes that 

the further removed the conduct is from the subject matter of the financial statements which are the focus 

of the audit, the less likely it is that the auditor will learn of it or recognize it as a possible instance of non-

compliance with law. ISA 250.5.  

If potential violations of anti-bribery laws are discovered the auditor is required to bring them to the 

attention of the company's senior management or, if senior management is involved, to the next highest 

level of authority such as the audit committee or the supervisory board. ISA 250.32-34. The auditor then 

assesses the remedial actions taken by the company, which could include the company having to notify 

outside authorities such as securities regulators. If the company's actions are deemed inadequate the 

auditor, depending on the circumstances and materiality, may have to qualify or disclaim an audit report or 

resign. ISA 250.35-37 and .39. In such circumstances any usual duty of confidentiality that otherwise 

might preclude the auditor from reporting the potential bribery to competent authorities or other third 

parties can be overridden by local laws or statutes if a country has determined that such outside disclosure 

is appropriate. ISA 250.38.  

ISA 250 was crafted by the International Auditing Practice Committee, the predecessor body to the 

IAASB whose members were from national standard setting bodies around the world. Significantly, 

IAASB pronouncements like ISA 250 are adopted and issued after a careful public consultation process 

that includes advice and input from a select group of 12 National Audit Standard Setters, 10 of whom are 

from countries that are signators to the OECD treaty.  

ISA 250 recognizes that it is the company, its management and its audit committee or supervisory 

board which have, and must continue to have, the primary duty to disclose relevant information, including 

acts of actual or potential bribery. Should an auditor encounter questionable activity and bring the matter to 

their attention as required by ISA 250, the company and management have the responsibility to take the 

appropriate and responsible action, including any necessary disclosure to competent authorities. We would 

support reasonable efforts to strengthen any company disclosure obligations that the Working Group may 

feel are warranted. We do not support, however, diluting or transferring that disclosure duty to external 

auditors given their lack of expertise regarding legal matters like violations of law, their non-managerial 

role and the specific nature of the audit engagement which focuses on issues as they affect the financial 

statements under audit. (In the United States the issue of a listed company auditor disclosing to the 

securities regulator arises only if the illegal conduct has a material effect on the financial statements and 

the company and its management fail to take timely and appropriate remedial action and the board of 

directors has failed to cause management to so act after being notified by the auditor. 15 U.s.C. sec. 78j -1 

(e).  

Ernst & Young has some further observations about the Working Group's sense that auditors are 

sometimes reluctant to report potential bribery to competent authorities outside the company. In our 

experience, auditor caution about outside reporting is not attributable to a hesitance to "do the right thing." 

Rather it follows from the fact that almost always the certainty of a violation of anti-bribery law is an open 

question. Determining non-compliance with a law is always difficult for people not trained in the law. 



  

 

Further, the facts surrounding a potential violation are often murky and open to interpretation. Was the 

absence of adequate documentation of a payment to a third party intermediary in a foreign country an act 

of intentional deception by a company's internal accounting staff to cover up a surreptitious payment by the 

intermediary to a foreign official or just administrative sloppiness and lack of detail about an otherwise 

valid transaction? Was a contribution made to a foreign charity not really an act of good corporate social 

responsibility but an implied quid pro quo because the charity was a personal avocation of the foreign 

official in charge of purchasing goods such as those offered by the company? Seldom are the facts clear 

and distinct as to not be susceptible of an interpretation of non-criminal conduct.  

A reasonable auditor will always ask "what are the consequences if I am wrong" in reporting 

something that seems suspicious but, in the end, is not an act of bribery. At a minimum the company will 

be required to pay often substantial sums for legal and other fees in connection with any investigation. 

Experience has shown that these can often run into hundreds of thousands of dollars or euros even if the 

investigation is closed without any action being taken. Corporate or individual reputations will have been 

called into question and perhaps never completely cleared of suspicion by the mere fact of an allegation of 

wrongdoing. Companies or even individuals may conclude that they have a legal claim against the auditor 

for making a report which, in the end, is not substantiated as an act of bribery.  

For these reasons we believe that it is appropriate to afford external auditors a legal "safe harbour" 

regarding any reporting which the auditor makes reasonably and in good faith. The United States, for 

example, has done so. 15 U.S.c. sec. 78j -1 (c).  

C. Financial Statement Materiality is the Reasonable and Workable Standard for an External Auditor 

Regarding Outside Competent Authorities  

Apparently based on a perceived ambiguity in the concept of financial statement materiality, the 

Working Group seeks input on whether it is an adequate standard to trigger reporting potential bribery 

"either internally or externally." Cons. Paper paras. 66,106 and Ill.  

As to "internal reporting" to company management or an audit committee or supervisory board, 

financial statement materiality is not considered. An auditor is not required to report internally to the 

company those potential violations of anti-bribery laws which are "clearly inconsequential or trivial." ISA 

250.32. This is a much lower threshold than the level of materiality which will be used by the auditor to 

draw conclusions on which to base the opinion on the financial statements. Moreover, even immaterial 

bribery violations often still result in the entity reporting the matter to external authorities. In the Matter of 

Westinghouse Air Brake Technologies Corp., Securities Exchange Act Release No. 57333 (Feb. 14, 2008) 

listed company self reported $137,000 of improper payments at a 4
th 

level subsidiary).  

Regarding any external reporting obligation, financial statement materiality is the only reasonable 

standard for an outside auditor since that is what governs the auditor's undertaking of an audit and the fonn 

of the eventual audit report. Supra at 4 and 15 U.S.C. sec. 78j -1 (b) (2) (A).  

The definition of materiality is:  

Information is material if its omission or misstatement could influence the 

economic decisions of users on the basis of the financial statements. 

Materiality depends on the size of the item or the error judged in the 

particular circumstances of its omission or misstatement. Thus, materiality 

provides a threshold or cut-offpoint...." ISA 320.3.  

There is no doubt that determination of what is material is a matter of professional judgment and 

involves "both the amount (quantity) and nature (quality)" of the misstatement caused in the financial 



statements. ISA 320.4 and 5. Yet merely because materiality is judgmental does not mean it is vague or 

unworkable; indeed, auditors make such determination in each and every audit on a daily basis. Therefore, 

when an outside auditor is expected to report matters externally which come to his/her attention during an 

audit it is illogical to impose a standard other than that which governs the engagement being performed. 

Nor does use of that threshold present a genuine hazard of non-trivial and consequential bribery acts going 

unreported externally due to materiality's qualitative component. For example, a $25,000 bribe paid by a 

low level salesman in an obscure and minor foreign location is qualitatively different than a bribe of the 

same amount paid by the company's CEO. The amount may be the same but the significance of the direct 

involvement of senior management, a qualitative distinction, puts the matter in a wholly different light as a 

user of the financial statements presumably would like to know such facts about the conduct of the person 

who heads up the company's entire operations and establishes the "tone at the top."  

Finally, the concept of materiality with regard to bribery conduct is not per se anathema to the OECD 

treaty as "facilitating payments" are not an offence. Commentaries on the Convention on Combating 

Bribery, etc. para. 9. Thus, the issue is simply where does one draw the line between what is material or 

immaterial in the context of external reporting of bribes. For an auditor the existing professional standard 

applied in good faith is fair, adequate and logical.  

III. Other Comments  

Ernst & Young also wishes to express its agreement with, and endorsement of, the Working Group's 

comments and observations about a company's internal controls. Cons. Paper paras. 97-104.  The four 1997 

Recommendations regarding internal controls are sound statements of "best practices" which any company 

operating in cross-border business transactions should adopt and follow. Cons. Paper para. 97. Adequate 

internal controls, corporate standards of conduct and management statements in annual reports are sound 

tools to establish prevention and detection mechanisms as well as demonstrate the right "tone at the top." 

Monitoring bodies like audit committees are part of proper corporate governance. "Whistleblower" 

mechanisms and protections are essential to encouraging and enabling individuals most likely to have 

knowledge of questionable bribery behaviour to report it without fear of retribution.  

We concur that more Parties should encourage their companies to adopt anti-bribery controls in the 

manner described in para. 99 and that SMEs should not be excluded from this effort simply because they 

are smaller compared to large multinational companies. Their smaller size and closer connectivity between 

senior management and "on the ground" personnel often makes conveying the anti-bribery message easier 

and the internal control environment not quite as complex. Even accounting for more limited resources, 

SMEs in international business transactions can and should do more.  

As signatories of the World Economic Forum's "Partnering Against Corruption Principles for 

Countering Bribery" we support the goal of establishing effective antibribery compliance programs, 

management expression of commitment and effective reporting of suspicious activity. Cons. Paper para. 

101. As noted above we agree that more companies need to offer adequate "whistleblower" measure. Cons. 

Paper para. 102.  

Last, but surely not least, Ernst & Young applauds the Working Group's recognition of the important 

role of a company's internal auditors in preventing and detecting bribery. Cons. Paper 103 and 104. We 

concur that a strong and effective internal audit function can "positively influence" a company, its 

management and corporate governance bodies, like an audit committee, to fight bribery and can provide a 

"safety-net for preventing, detecting and reporting" bribery. Cons. Paper para. 104. Internal audit's 

activities can include key anti-bribery activities such as monitoring internal control, examining financial 

and operating information, reviewing the economy, efficiency, and effectiveness of operations and 

reviewing compliance with laws and regulations like anti-bribery statutes. ISA 610.5. Together with 



  

 

management and the company's corporate governance bodies, internal audit is part of a company's primary 

bulwark against illegal bribery conduct. We look forward to reviewing the submission from the Institute of 

Internal Auditors as solicited by the Working Group.  

 



4. Grant Thornton International  

Grant Thornton International appreciates the opportunity to comment on the OECD‘s Consultation 

Paper, Review of the OECD Instruments on Combating Bribery of Foreign Public Officials in 

International Business Transactions Ten Years After Adoption (Consultation Paper).  

Grant Thornton International is one of the world‘s leading organizations of independently owned and 

managed accounting and consulting firms providing assurance, tax and specialized business advice to 

privately held businesses and public interest entities.  All Grant Thornton International member firms share 

a commitment to providing the same high quality service to their clients wherever they choose to do 

business.  Firms operate in over 90 countries in more than 500 offices worldwide.  Grant Thornton 

International is a non-practicing, non-trading international umbrella organization and does not deliver 

services in its own name.   

We commend the work that the OECD Working Group has done since the adoption of the Convention 

on Combating Bribery of Foreign Public Officials in International Business Transactions (OECD Anti-

Bribery Convention).  

Grant Thornton International believes we can offer comments and recommendations in connection 

with the Consultation Paper‘s three external audit issues identified in the Working Group‘s Mid-Term 

Study: 

Whether the Requirement of an External Audit Applies to an Adequate Spectrum of Companies  

The requirement for an entity to have an external audit can only be determined by those charged with 

governance; for example, to comply with a request from a bank; a requirement by a government; the need 

of a credit professional; or the interests of an investor.  Audited financial statements have become the 

accepted means by which businesses provide information on their financial affairs to all interested parties.  

If none of the circumstances above exist for an entity, there may not be a need for an entity to have an 

external audit. 

Grant Thornton International believes that to expand an external audit requirement to all entities may 

not provide adequate benefits compared to the cost of that audit, especially since an external audit is not a 

guarantee that all instances of fraud or bribery would be detected.  We believe there is a far greater benefit 

to be achieved if entities were required to maintain adequate internal controls to detect bribery and 

fraudulent transactions at their source.   

Whether there is an Adequate Obligation for Reporting to the Competent Authorities 

We note that the Consultation Paper states that the Working Group‘s Mid-Term Study indicated that 

very few cases of foreign bribery have been detected through the actions of external auditors.  The Mid-

Term Study indicates reasons for this could be that there is no legal requirement for external auditors to 

report bribery; external auditors generally feel constrained by confidentiality rules; and external auditors do 

not want to be considered whistleblowers.  

Grant Thornton International believes, however, that there is an adequate obligation under 

international standards on auditing (ISAs) for external auditors to address the issue of fraud (including 

bribery) in their audits of financial statements.  We highly recommend promoting adoption of the ISAs 

worldwide. 

ISA 240, The Auditor‟s Responsibility to Consider Fraud in an Audit of Financial Statements, 

provides guidance to external auditors on their responsibility to consider fraud (including bribery) in an 



  

 

audit of financial statements, and how to distinguish fraud from error. ISA 240 states that the primarily 

responsibility for the prevention and detection of fraud rests with management and those charged with 

governance of the entity.  The external auditor‘s objective in the audit of financial statements is to express 

an opinion whether the financial statements are prepared, in all material respects, in accordance with an 

applicable financial reporting framework.  There is an inherent risk in performing an audit that some 

material misstatements of the financial statements, whether by fraud (including bribery) or error, will not 

be detected, even though the audit is properly planned and performed in accordance with the professional 

auditing standards. 

Under existing professional standards, external auditors must handle client information with care and 

confidentiality.  The Code of Ethics for Professional Accountants (Code) issued by the International 

Federation of Accountants (IFAC) presently requires external auditors to ―respect the confidentiality of 

information acquired as a result of professional and business relationships and . . . not disclose any such 

information to third parties without proper and specific authority unless there is a legal or professional 

right or duty to disclose.‖ (Section 100.4(d)) However, a professional accountant may be required to 

disclose confidential information or disclose such information when the disclosure is permitted or required 

by law. For example, as noted in ISA 250, Consideration of Laws and Regulations in an Audit of Financial 

Statements, the auditor‘s duty of confidentiality is overridden by an individual country statute, law or other 

supervisory authorities.  

In the United States, Congress enacted the Private Securities Litigation Reform Act of 1996 (the 

Reform Act), which came about as a reaction to the increase in vexatious, often meritless, class action 

lawsuits filed in response to a drop in a stock‘s value and alleging that some disclosure (or failure to make 

disclosure) by an issuer of the security was either false or misleading.  Defendants in these suits frequently 

included the issuer‘s external auditor. The Reform Act included procedural and substantive provisions 

aimed at discouraging these types of lawsuits.  Also, in order to encourage disclosure to the investing 

public of possible false or misleading information, ―safe harbors‖ were provided to management in order 

for them to provide more forward-looking information that investors were interested in.  

Grant Thornton International believes that providing a ―safe harbor‖ regulation for external auditors to 

address legal liability concerns in disclosing fraud and bribery would benefit investors as well as external 

auditors.  A safe harbor does not immunize an auditor against a substandard audit; but may provide 

external auditors with more guidance in reporting cases of possible fraudulent activity or bribery.    

Whether the Standard is Adequate for Triggering a Report of Foreign Bribery Either Internally or 

Externally to the Competent Authorities 

As noted above, the external auditor‘s objective in the audit of financial statements is to express an 

opinion whether the financial statements are prepared, in all material respects, in accordance with an 

applicable financial reporting framework.  This opinion is not a guarantee. ISA 320, Audit Materiality, 

indicates that auditors may set various levels of materiality during their audit testing of the financial 

statements based on risk of misstatements, and in relation to classes of transactions, account balances and 

disclosures (paragraph 7) in order to express their opinion on the financial statements as a whole.  ISA 315, 

Understanding the Entity and its Environment and Assessing the Risks of Material Misstatement, and ISA 

240, The Auditor‟s Responsibility to Consider Fraud in an Audit of Financial Statements, also provide the 

external auditor with guidance to understand the entity, including management and those charged with 

governance, its environment and controls, and how to distinguish fraud from error. Legal and regulatory 

requirements also affect the level of materiality used in performance of audit procedures.  Professional 

judgment by the external auditor is required in order to assess the risk of material misstatement whether 

due to fraud, bribery or error in the financial statements, and in developing procedures to reduce the risk of 

fraud, bribery or error to an acceptable level.  As also noted above, there is always an inherent limitation 



that fraud, bribery or error will not be detected in performing an audit and rendering an opinion on the 

financial statements taken as a whole.  

In connection with reporting internally, under ISA 240, Consideration of Laws and Regulations in an 

Audit of Financial Statements, the external auditor is required to report noncompliance with laws or 

regulations (including fraud or bribery) to management or those charged with governance for all matters 

except those that are ―clearly inconsequential or trivial.‖  If the auditor suspects noncompliance by senior 

management, the auditor is required to report to a higher level of authority within the entity.   

Grant Thornton International supports efforts to strengthen the requirements of those charged with 

governance of an entity, in their obligations to report bribery to the appropriate authorities and to develop 

tools to support entities in the task of implementing anti-bribery policies and programs.  

We also believe the professional auditing standards provide the appropriate tool and set an appropriate 

threshold for external auditors in their consideration of reporting fraud or bribery externally to competent 

authorities. We do not believe auditors should be responsible to report immaterial or inconsequential 

misconduct.  

We would suggest that the Working Group consider implementing an appropriate outside reporting 

model for bribery, similar to the enforcement tool in the United States.  Section 10A of the Securities 

Exchange Act of 1934 (the Act) requires accounting firms to utilize audit procedures designed to detect 

illegality and to bring material illegal acts they detect during the course of an audit to the attention of 

senior management and the entity‘s audit committee.  If management does not take proper remedial action, 

and the illegal acts have a material effect on the financial statements of the entity, the external auditor must 

report these illegal acts directly to the board of directors and the board of directors must then notify the 

Securities and Exchange Commission.  With this type of requirement, entities would be prudent to protect 

themselves by understanding an external auditor‘s reporting requirements, and by responding with proper 

remedial action to information uncovered during the course of an audit or otherwise indicating that illegal 

acts of bribery may have occurred. 

The United States Congress also used the Sarbanes-Oxley Act of 2002 (SOX) to add a number of 

amendments to Section 10A of the Act relating to stricter standards for accounting firms and audit 

committees to report illegal acts.  SOX represents a major breakthrough in the United States in establishing 

whistleblower rights as well. SOX‘s whistleblower provisions represent an opportunity for publicly traded 

entities to use whistleblowers as an internal early warning system for illegal conduct and other 

wrongdoing.  An effective internal whistleblower program will allow an entity to identify illegal conduct 

before it occurs or before it becomes catastrophic, correct the conduct internally, increase accountability, 

build confidence in the entity among shareholders, employees and consumers, and preclude the 

wrongdoing from becoming a major focus of government enforcement agencies. We believe requiring 

stronger controls within entities and making ―those at the top‖ responsible for reporting fraud and bribery 

is the appropriate first step in combating these issues.  

 



  

 

5. KPMG International  

KPMG International
35

 (‗KPMGI‘) welcomes the opportunity to provide comments in response to the 

OECD‘s consultation paper concerning Review of the OECD Instruments on Combating Bribery of 

Foreign Public Officials in International Business Transactions Ten Years after Adoption (‗Consultation 

Paper‘). 

KPMGI strongly supports the objectives of the OECD in its fight against foreign bribery.  We 

consider that the OECD has been extremely effective in raising global awareness of this issue.  We are 

pleased to have the opportunity though this response to the Consultation Paper to raise issues with the 

OECD aimed at further enhancing the effectiveness of the OECD‘s anti-bribery instruments.   

In line with KPMG‘s values and publicly stated commitment to integrity, and lawful and ethical 

behaviour, last year KPMGI signed the World Economic Forum, Partnering Against Corruption – 

Principles for Countering Bribery (‗PACI Principles‘).   Our comments in this submission reflect this 

commitment.   

Our comments are also consistent with the key principles that underlie the roles and responsibilities of 

management and auditors with respect to the preparation and audit of financial statements.  The appendix 

to this letter provides an overview of the responsibilities of management and the auditor in respect of 

compliance with laws and regulations concerning anti-bribery. 

Against this background, this submission now turns to some specific elements of the Consultation 

Paper, beginning with three issues relating to the independent external audit. 

Companies subject to external audit (paragraph 107) 

This issue concerns whether the requirement of an external audit applies to an adequate spectrum of 

companies.  In particular, the OECD is concerned as to whether a standard for external audit that includes 

private companies should be imposed. 

The purpose of the external audit is for the auditor to express an opinion on whether the financial 

statements, when taken in their entirety and in all material respects, give a true and fair view.  An audit of 

financial statements is not designed to test for compliance with all laws and regulations other than to the 

extent such compliance may materially impact the financial statements (e.g. certain tax laws).   

It is therefore possible that an auditor will not identify non-compliance with laws and regulations.   

This is particularly relevant to non-compliance arising from bribery since bribes are often deliberately 

misrepresented as a legitimate expense if they are actually recorded in the accounts and the individual 

amounts involved may not be material to the financial statements.    

Within this context, we consider that the incremental benefit to be obtained from an anti-bribery 

perspective in imposing a uniform requirement on the scope of companies to be subject to external audit 

may be minimal.  It would most likely be significantly outweighed by the detriment that would come from 

restricting the flexibility of allowing countries to consider the impact on their economies and capital 

markets in terms of cost, risk and efficiency of expanding the scope of companies subject to external audit. 
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Reporting to the competent authorities (paragraphs 108 - 110) 

The concern expressed in the Consultation Paper is that there is an inconsistent application of 

reporting obligations for auditors, and that in particular reporting by external auditors to outside authorities 

is prohibited or excluded in practice due to the application of confidentiality requirements. 

It is KPMGI‘s view that the current framework, established under International Standard on Auditing 

(ISA) 250, provides an appropriate mechanism, consistent with the role of the external auditor, for 

reporting of non-compliance to management and those charged with governance and, if appropriate, 

external authorities.   

ISA 250 requires the auditor, to communicate with those charged with governance, as soon as 

practicable, or to obtain audit evidence that those charged with governance are appropriately informed, 

regarding non-compliance with laws and regulations that comes to the auditor‘s attention.  The auditor 

need not do so only for matters that are clearly inconsequential or trivial.
36

  If the non-compliance is 

believed to be intentional and material, the auditor should communicate the finding without delay.
37

 

If the auditor suspects that members of senior management, including the board, are involved in non-

compliance then the auditor should report the matter to the next higher level of authority at the entity, if it 

exists, such as an audit committee or a supervisory board.
38

 

The auditor will then consider the impact of the non-compliance on the financial statements, and what 

impact this should have on the auditor‘s report.
39

  If, in the auditor‘s view (ordinarily based on legal 

advice), the entity has not taken appropriate remedial action in response to the non-compliance, the auditor 

may conclude that withdrawal from the engagement is necessary.  This is the case even where non-

compliance is not material to the financial statements.
40

  

The auditor‘s duty of confidentiality would normally preclude reporting non-compliance to a third 

party.  However, in certain circumstances, that duty may be overridden by local laws or statutes.
41

 

This reporting framework is consistent with the role of management and auditors.  It is the primary 

responsibility of management to ensure that it complies with laws and regulations.  It should therefore be 

the primary responsibility of an entity and its management to report non-compliance with anti-bribery laws 

and regulations to competent authorities.  It is also consistent with the role and responsibilities of the 

auditor in respect of compliance with laws and regulations. 

Standard for triggering a report (paragraphs 105 – 111) 

The Consultation Paper refers to the fact that many parties to the Convention impose a materiality 

requirement on the duty to report indications of possible illegal acts or externally to competent authorities.  
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As a result, the Consultation Paper contends that the application of materiality thresholds could result in 

the non-reporting of indications of bribery.   

In addition, the Consultation Paper provides that the threshold that must be met in order for a 

fraudulent accounting act of omission to be considered ‗material‘ is often vague. 

As noted earlier, in accordance with International Standards on Auditing, the auditor must report to 

those charged with governance, all non-compliance that comes to the auditor‘s attention other than matters 

that are clearly inconsequential or trivial.
42

   This threshold is significantly lower than the level of financial 

statement materiality. 

In respect of reporting any non-compliance with laws and regulations to competent authorities, as 

noted above, our view is that the primary obligation to report such acts should rest with management and 

those charged with governance.   

In the event a country seeks to impose a requirement for reporting on external auditors, this should 

include clear criteria for such reporting in terms of the types of matters that should be reported and to 

whom.    

Facilitation payments (section 1.3) 

We agree with the OECD view that any exception for small facilitation payments in country 

legislation should be clear and should not exceed the definition in the OECD anti-bribery instruments. 

Solicitation payments (paragraph 12) 

The Consultation Paper notes that the Convention focuses specifically on the ‗supply side‘ of the 

bribery transaction.  It states that some parties have incorporated defences into the offence of bribing a 

foreign public official that take into account, at least to a certain degree, solicitation by the foreign public 

official. 

We do not consider any such defence supportable.  It seems inconsistent with the objective of the 

OECD‘s anti-bribery instruments.  Further, the fact that such defences are available seems to support the 

OECD‘s position that there is an inconsistent level of awareness across parties by public agencies or 

institutions directly and indirectly involved in implementing the Convention.
43

 

Private sector bribery (section 1.7) 

This section is concerned with whether the OECD should extend the scope of the OECD anti-bribery 

instruments to include bribery in the private sector.  The Working Group notes that ‗this issue is not so far 

in its mandate and is cautious about extending its mandate to cover this issue.‘
44

 

We agree with the OECD position that permissiveness towards bribery in the private sector may result 

in a business climate conducive to foreign bribery.  This will be of particular concern in countries where 

there is a large private sector, and where there is a lack of clarity between public and private sector officials 

(for example in an infrastructure sector where there has been significant privatisation).  We note that the 

PACI Principles, to which KPMGI is a signatory, make no distinction between public and private bribery. 
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However, we also agree with the OECD that, for the time being, it may be more reasonable for the 

OECD to focus its efforts on successful implementation of the prohibition against bribery of foreign public 

officials. 

KPMGI would welcome involvement in any future discussions concerning proposals to extend the 

OECD‘s anti-bribery instruments to encompass private sector bribery. 

Confiscation (section 3.1) 

The Consultation Paper notes that Article 3.3 of the Convention requires that parties to the 

Convention take necessary measures to provide that the bribe and the proceeds of bribing a foreign official, 

or property that corresponds to the value of such proceeds, are subject to seizure and confiscation, or that 

monetary sanctions of comparable effect are applicable. 

It notes that at the time of the Mid-Term Study
45

 there were no examples of the confiscation of the 

bribe or the proceeds of bribing a foreign public official in parties to the Convention. 

The Consultation Paper states that this is likely due to two factors – complexities and uncertainties 

regarding the quantification of such sums. 

KPMGI agrees that while such quantification is a difficult issue, forensic accountants are generally 

capable of quantifying such sums.  We agree with the OECD that confiscation is likely to be a highly 

effective deterrent and sanction.  Should the OECD want to further encourage the use of such sanctions it 

may wish to consider whether there is scope for providing more helpful guidance to parties on such 

calculations. KPMG would be pleased to offer its assistance in any such discussions. 

Internal controls (section 4.1) 

We are in agreement with the OECD‘s comments regarding the importance of internal company 

controls.  Adequate internal controls, including standards of conduct and compliance programs, creation of 

monitoring bodies independent of management and adequate channels of communication for reporting 

non-compliance are all essential to the ability of entities of all sizes to mitigate bribery risks. 

As a signatory to the PACI Principles we also strongly endorse the OECD‘s encouragement of 

companies to voluntarily adopt controls using, for example, the PACI Principles, ICC Rules and 

Recommendations or OECD standards on internal controls. 
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Appendix - Overview of the responsibilities of management and the auditor in respect of laws and 

regulations concerning anti-bribery 

International Standards on Auditing (ISAs) are standards that KPMG member firms are required to 

follow in conducting an audit of financial statements.  The ISAs do not specifically address the auditor‘s 

responsibilities with respect to laws and regulations concerning anti-bribery.  ISA 250, Consideration of 

Laws and Regulations in an Audit of Financial Statements, however, addresses the auditor‘s responsibility 

with respect to consideration of laws and regulations in general.  The ISAs also describe management‘s 

responsibilities in these areas.    

Further, as part of its ―clarity project‖ the International Auditing and Assurance Standards Board 

(IAASB) is in the process of revising the ISAs so that they more clearly explain the premise and 

assumptions on which an audit of financial statements is based.   

After following appropriate due process, the IAASB approved a final ―clarified‖ version of ISA 250 

on March 14.  This version emphasizes the following key principles that are also included in extant ISA 

250: 

 It is management‘s responsibility, with the oversight of those charged with governance, to ensure 

that the entity‘s operations are conducted in accordance with laws and regulations.  The 

responsibility for the prevention and detection of non-compliance rests with management.   

 It is the auditor‘s responsibility to express an opinion on whether the financial statements give a 

true and fair view or are presented fairly, in all material respects, in accordance with the 

applicable financial reporting framework.      

 In expressing such an opinion, the auditor‘s objective is to detect material misstatements in the 

financial statements.  Although the ISAs require the auditor to give consideration to laws and 

regulations, the auditor‘s primary objective is not to identify areas of non-compliance with laws 

and regulations.   

Revised ISA 250 states that the objectives of the auditor with respect to the consideration of laws and 

regulations are: 

 To obtain sufficient appropriate audit evidence regarding compliance with the provisions of those 

laws and regulations generally recognized to have a direct effect on the determination of material 

amounts and disclosures in the financial statements.  Examples of laws and regulations that 

include such provisions are certain tax and pension laws and regulations. 

 To perform audit procedures specified in the ISA that are designed to help identify instances of 

non-compliance with other laws and regulations that may have a material effect on the financial 

statements.  Examples of such laws and regulations include laws that are fundamental to the 

operating aspects of a business such as the terms of an operating license, laws that are relevant to 

an entity‘s ability to continue its business such as regulatory solvency requirements, or laws that 

may impose material penalties such as environmental regulations; and  

 To respond appropriately to non-compliance or suspected non-compliance with laws and 

regulations identified during the audit.   The ISA sets out the procedures and communications 

that the auditor needs to carry out in order to respond appropriately.   



Consistent with the principles underlying the role and responsibilities of management and the auditor, 

the auditor‘s procedures relate to understanding the act, the circumstances in which it has occurred and 

considering the possible effect on the financial statements and on the audit.  The ISA sees it as the role of 

management to communicate non-compliance to appropriate third parties, unless the auditor is required by 

law to communicate directly with such parties. 



  

 

 

6. PricewaterhouseCoopers LLP  

PricewaterhouseCoopers is pleased to participate in this consultation.  Our comments principally 

address the role of the independent external audit in detecting and reporting acts of bribery.  As signatories 

to World Economic Forum‘s ―Partnering Against Corruption - Principles for Countering Bribery‖ 

initiative, we support strong efforts to counter bribery and corruption. 

This response summarises the views of the network of member firms of PricewaterhouseCoopers 

International Limited, each of which is a separate and independent legal entity.   

The Respective Roles of Management, Boards of Directors and Auditors 

The OECD‘s 1997 Revised Recommendation of the Council on Combating Bribery in International 

Business Transactions put forward a series of recommendations beyond the original OECD convention on 

bribery.  The Revised Recommendation identified specific elements of the financial reporting and auditing 

process that can be used to combat bribery and corruption, and specifically identifies steps that can and 

should be taken by various participants.  When discussing the role of the independent external auditor in 

detecting and reporting bribery, it is helpful to look at the broader process of financial reporting and the 

respective roles played by management, the board of directors (or similar governing body) and the 

independent external auditor.   

Our comments are provided from the perspective of International Standards on Auditing (ISA), which 

are promulgated by the International Auditing and Assurance Standards Board (IAASB).  Among other 

things, ISAs describe the roles of the various parties in the preparation and audit of financial statements.  

Paragraph 33 of ISA 200 states ―[T]he responsibility for the preparation and presentation of the financial 

statements…is that of the management of the entity, with oversight from those charged with governance. 

The audit of the financial statements does not relieve management or those charged with governance of 

their responsibilities.‖ Paragraph 36 of ISA 200 goes on to say that ―…[m]anagement is also responsible 

for….[d]esigning, implementing and maintaining internal control relevant to the preparation and 

presentation of financial statements that are free from material misstatement, whether due to fraud or 

error.‖  

Thus, any responsibility assigned to the independent external auditor as an extension of its 

responsibility to report on the financial statements must be viewed in the context of the responsibilities of 

the various parties for those financial statements.   

The Independent External Audit: Issues for Consultation 

The subject Consultation raises three principal issues with respect to the independent external audit.  

They are: 

 Companies subject to external audit;  

 Reporting to competent authorities; and 

 Standard for triggering a report. 

We wish to address these issues but in a somewhat different order than they are discussed in the 

Consultation. 



1. Standard for triggering a report 

The Consultation raises a question about whether financial statement materiality is an appropriate 

threshold for triggering reporting of bribery in the context of an independent external audit.  This question 

is posed on the basis that there is some ambiguity or inconsistency in the determination of materiality. 

The objective of an audit is to provide reasonable assurance that the financial statements taken as a 

whole present fairly the financial position and results of operations of the enterprise in all material respects.  

As such the independent external auditor is concerned with risks of material misstatements to the financial 

statements. An audit designed to provide assurance against any bribery would be a different and more 

costly task than an audit of financial statements. 

To be sure, an auditor‘s determination of what is material is to some extent a matter of professional 

judgement.  ISA 320 states that information is material if ―…its omission or misstatement could influence 

the economic decisions of users on the basis of the financial statements. Materiality depends on the size of 

the item or the error judged in the particular circumstances of its omission or misstatement.‖  However, this 

does not mean that a materiality standard is vague or unworkable.  Making judgements about materiality is 

fundamental to the auditor‘s role and is a key element of the auditor‘s training and experience. 

This does not mean that an independent external audit cannot uncover acts of bribery.  In fact, ISA 

240 states that the auditor has a responsibility to consider the possibility of fraud when planning and 

conducting an audit.   

2. Reporting to competent authorities 

The Consultation expresses concern about the lack of requirements in many countries for independent 

external auditors to report actual or potential instances of bribery that are uncovered during the conduct of 

an audit, and that such requirements may not be followed in all instances. We believe there are adequate 

professional standards, and instances of national laws, that protect the public interest while addressing the 

issue in a manner consistent with the non-managerial role of an independent external auditor.  We support 

the enactment of such laws where they do not exist.   

ISA 250, titled ―Consideration of Laws and Regulations in an Audit of Financial Statements‖ guides 

the independent external auditor on how to proceed when conduct is uncovered which might violate anti-

bribery laws.  The response is carefully measured because whether certain conduct is a likely violation of 

the law is typically outside the independent external auditor‘s professional competence. Also, as the 

conduct becomes further removed from the subject matter of the financial statements being audited, it is 

less likely that the independent external auditor will learn of it or recognize it as a possible violation of the 

law. 

An independent external auditor that discovers potential violations of anti-bribery laws is required to 

bring them to the attention of the company‘s senior management or, if senior management is involved, to a 

governing body such as the audit committee or the supervisory board. The independent external auditor 

must then assess the remedial actions taken by the company, which could include the company having to 

notify outside authorities if the law so specifies. If the company‘s actions are considered inadequate, the 

independent external auditor may have to qualify the audit report, disclaim an opinion, or resign, 

depending on the circumstances and materiality. In some countries, local laws may require separate 

reporting to competent authorities as well.   

ISA 250 recognizes that it is the company, its management and its audit committee or supervisory 

board which have, and must continue to have, the primary duty to disclose relevant information, including 

acts of actual or potential bribery.   This standard was adopted and issued after a careful public consultation 



  

 

process that includes advice and input from a select group of 12 National Audit Standard Setters, 10 of 

whom are from countries that are signatories to the OECD treaty. We believe it is an appropriate standard 

to govern the auditor‘s role detecting and reporting bribery. 

3. Companies subject to external audit 

The Consultation Paper expresses concern that in many countries, some very large unlisted companies 

are presently exempt from external audits and therefore not subject to the procedures described above.  

We would observe that preventing bribery and other forms of fraud are among a large number of 

public policy objectives that governments face when regulating businesses.  A statutory audit is one of a 

number of tools that government regulators use to protect investors and other stakeholders, especially with 

regard to their interests in limited liability entities.  Countries vary widely as to the tools they employ to 

accomplish their public policy objectives.  While independent external audits satisfy a number of public 

policy objectives, they are neither designed nor intended with the principal intent to ferret out fraud and 

corruption.  Thus policymakers who are considering statutory audits should consider carefully the relative 

costs and benefits for unlisted entities of all sizes and to meet a wider variety of public policy objectives, 

not just preventing and detecting bribery.    



INTERNAL ACCOUNTING PROFESSION 

7. Institute of Internal Auditors, Global Headquarters  

The Institute of Internal Auditors (IIA) welcomes the opportunity to respond to the OECD 

Consultation Paper. The Consultation Paper provides an excellent summary of major issues that have 

arisen in the course of monitoring implementation of the OECD instruments on combating bribery of 

foreign public officials ten years after adoption. We commend the OECD for consulting with stakeholders 

and partners to strengthen the fight against bribery and corruption.   

For this response, The IIA has focused on 3 principal topics, which if addressed would enhance 

significantly the effectiveness of the proposed instruments: 

 The importance of good governance overall,  

 The vital role of internal auditing in combating bribery and corruption, and 

 The necessity of increased and broadened awareness on the issue of bribery and corruption.   

Additional comments you may find useful to strengthen the instruments are included in Attachment 

A.   

The OECD anti-bribery instruments are more relevant and important today than 10 years ago. The 

issues and elements that brought about the 1997 Revised Recommendations opened the eyes of a broader 

international audience, but it only scratched the surface of corruption and bribery around the globe. 

Companies today are expanding their operations into new markets worldwide, and while this provides 

great business opportunities and efficiencies of scale, there are even bigger corruption risks. 

The OECD anti-bribery instruments have effectively brought into focus many issues related to bribery 

of government officials. By their nature, the instruments are effective in promoting proper design of 

activities to prevent and detect bribery of government officials. However, they can never be fully effective 

in ensuring execution of these activities as each party decides the level of vigor with which to execute 

activities.  

The Role of Good Governance in Combating Corruption and Bribery 

The issue of corruption and bribery must be linked with the broader issue of governance and 

principles of good governance. There cannot be effective and efficient measures to fight bribery and 

corruption without addressing the issue of governance in the private and the public sectors. We agree with 

Section 96 of the Consultation Paper that sound principles of corporate governance and management 

commitment to those principles form the foundation for preventing foreign bribery. Without these 

principles in place, key stakeholders involved in preventing and detecting foreign bribery ― such as 

internal auditors ― cannot adequately perform their roles. An organization with strong governance in 

place, operating in an environment where strong governance prevails in the public sector, is less likely to 

experience cases of corruption and bribery.  

Recommendation: 

We strongly recommend adding the following language to stress the key role of governance as a pre-

requisite to any effective anti-bribery and anti-corruption schemes: 



  

 

Governance is the combination of processes and structures implemented by committed senior 

leadership to inform, direct, manage, and monitor the organization‘s activities toward achieving its 

objectives. Governance activities exist to help the organization meet its objectives in being well-run and 

accountable to its stakeholders. Good governance in both environments (the administration where public 

officials are employed and in the enterprises dealing with public foreign nationals) is essential to 

eliminating bribery and corruption. Senior leadership in the public and private sectors must be aware of the 

potential weaknesses in their respective environments in terms of governance and must establish and 

monitor systems for effective governance.  In relation to anti-bribery and corruption, a key part of this is 

evaluating risks, designing adequate response to those risks, and establishing ethics policies and codes of 

conduct that govern acceptable employee behavior.  

Internal Auditing’s Role in Combating Corruption and Bribery 

Internal auditing has a true leadership role in corruption and bribery mitigation. A strong and 

independent internal audit function is critical in anti-corruption. The internal auditor provides ongoing 

assurance and consulting services to the organization in an independent and objective manner.  

Through accomplishing its mission effectively, and by complying with the International Standards 

for the Professionals Practice of Internal Auditing, the internal auditor can be a key contributor to the 

battle against bribery and corruption, complementing the roles played by others. 

Recommendation: 

Your instruments would be greatly enhanced by adding, in Section III, 4.1, Internal Audit Function, 

the following regarding the role of internal audit:   

Internal auditing is an independent, objective assurance and consulting activity designed to add value 

and improve an organization‘s operations. It helps an organization accomplish its objectives by bringing a 

systematic, disciplined approach to evaluate and improve the effectiveness of risk management, control, 

and governance processes. A well-designed and supported internal audit function ― that conforms with 

The Institute of Internal Auditor‘s (The IIA‘s) International Standards for the Professional Practice of 

Internal Auditing (Standards) ― is essential to assist senior leadership by providing independent, objective 

information and evaluation.   

Internal auditing acts as a catalyst for change, advising or advocating improvements to enhance 

organizational practices. By detecting issues and escalating them appropriately ― including the risk of 

fraud, bribery, and corruption ― internal auditing can impact and reduce the opportunities for misconduct 

to occur by helping management strengthen its internal control systems. Internal auditing can help 

management instill appropriate values to help reduce the motivation and rationalization that can lead to 

misconduct as well as design and implement effective detective and prevention systems and programs. 

Parties (those employing Public Officials and those companies whose employees may deal with 

Foreign Public Officials) should maintain and effectively use internal auditors ― ensuring the adequacy of 

their independence, resources, scope of activities, and effectiveness of operations ― and adopt the 

Standards. To gain a complete understanding of the organization's operations, it is essential that senior 

leadership consider the internal auditor's work including work regarding matters such as culture, tone, 

ethics, transparency, and internal and external interactions. 

Increasing Awareness 

We agree that the levels of awareness of law enforcement authorities, public agencies or institutions 

directly or indirectly involved in the Convention, accounting and auditing professionals, and small and 



medium-sized companies affects every aspect of the implementation of the Convention. One additional 

specific awareness issue that should be given greater attention is in the area of anti-corruption education 

for business employees. These are typically the people who are involved in providing bribes to government 

officials. Usually, while employees are generally aware that bribery is wrong, they often are not aware of 

the severe penalties that both they and their organization face for violations. The value of education and 

awareness cannot be overstated.   

Recommendation: 

We encourage the instruments to refer to a much broader and more comprehensive awareness and 

prevention campaign that addresses all players.  

We are available, and welcome the opportunity, to meet with you to discuss these comments and 

recommendations further. In addition, we look forward to participating in the Working Group and 

continuing our dialogue and working relationships on these important issues.   



  

 

About The Institute of Internal Auditors 

The IIA is the global voice, acknowledged leader, principal educator, and recognized authority of the 

internal audit profession and maintains the International Standards for the Professional Practice of 

Internal Auditing (Standards). These principles-based standards are recognized globally and are available 

in 29 languages. The IIA represents more than 150,000 members across the globe, and has 99 institutes in 

165 countries that serve members at the local level. 



Attachment A 

II, 1.3 – Facilitation Payments, p. 8 

More clarity and discussion is needed regarding facilitation payments and the risks they pose. Serious 

consideration should be placed on allowing no exceptions for facilitation payments.  

II, 1.4 – Definition of Foreign Public Officials, p. 9 

The growth of interaction with state-owned enterprises makes a clear definition of a public 

official/public enterprise critical. The instruments should clearly define these terms and reference how they 

are encountered today. 

II, 1.5 – Solicitation of Foreign Public Officials, p. 9 

Whether a bribe was solicited or not, the end result is still a bribe; no consideration should be given to 

whether a bribe was solicited in addressing the company paying the bribe. Neither significant past 

economic investment nor reporting the bribe after the fact makes a compelling case to acknowledge bribery 

as an acceptable policy. 

II, 1.7 – Bribery of Foreign Private Sector Agents, p. 11 

The area of bribery of a foreign private sector agent needs further attention. This area may be a 

prevalent problem area. Individuals, who may not want to risk the criminal sanctions of bribing a 

government official, may look at bribery of a private sector person as less risky.   

II, 3.1 – Confiscation, p. 14 

Confiscation is an effective method of deterrence and should be strongly encouraged.  The concerns 

raised and implementation issues should be defined and resolved. 

II, 3.2 – Additional Civil or Administrative Sanctions, p. 14 

Additional sanctions are effective and should be strongly encouraged or required. To avoid a conflict 

of interest situation between the government‘s interest in stopping bribery and its interest in completing 

objectives, the nature and size of these additional sanctions should be well defined and able to be applied 

objectively. In addition, the expansion of the sanctions to legal persons is necessary. 

II, 4.2 – Nationality Jurisdiction, p. 16 

The Convention should establish a treaty obligation to establish nationality jurisdiction for the bribery 

of foreign public officials. 

II, 5.0 – Investigative and Prosecutorial Discretion, p. 18 

We agree that enforcement should be one of the horizontal issues in the monitoring phase. In the 

United States we are seeing an increased use of Deferred Prosecutions (DP) rather than wholesale 

indictments. Indictments and convictions are detrimental to corporations, but a DP and a Corporate 

Integrity Agreement are reasonable alternatives. However, the overuse of these indictment alternatives can 

give a criminally minded organization a false sense of security that even if they violate bribery statutes, 

they can escape the most severe of penalties.   



  

 

Safeguarding investigative and prosecutorial decisions from economic and political influence is 

absolutely critical. It could be easy to justify a decision to not investigate or prosecute a bribe because of 

the short-term negative impact. However, this does not adequately consider the larger long-term positive 

impact of eliminating bribery of government officials. It is a difficult matter to ensure the absence of this 

influence.  Promoting transparency of decisions not to investigate or prosecute would help. In addition, 

entrusting the decision to investigate or prosecute to the highest reasonable level within a country may help 

ensure a decision free of undue influence. 

II, 7.0 – Money Laundering, p. 20  

The effectiveness of anti-money laundering (AML) systems is negatively impacted by a lack of 

expertise in AML detection and investigations. The parties should be encouraged to increase training in 

AML and the use of experienced professionals to promote this training and awareness. 

II, 8.0 – Fraudulent Accounting, p. 21  

We agree that rules of fraudulent accounting can be improved and fraudulent accounting in relation to 

bribery of foreign public officials should be specifically prohibited. While organizations are required to 

maintain accurate books and records, a scant few have ever been found to actually label bribes as bribes in 

their books and records. Strong compliance audits can be effective in rooting out suspicious payments and 

fostering prevention.  

Fraudulent accounting elements should apply to all companies ― public and private ― and all 

persons within a company directly engaged in the fraudulent accounting. Companies should be expected to 

have adequate accounting records to support compliance with these laws and regulations as they are 

required to have accounting records to support tax and statutory financial statement filings. 

II, 10 – Monitoring and Follow-up, p. 24 

We encourage sharing the peer-review monitoring system developed by the Working Group with the 

internal audit function to incorporate applicable elements of the examination into their work programs and 

risk assessments. Sharing this information may lead to improved compliance with the Convention.   

III, 2.2 – Reporting by Public Officials from Agencies Not Having Contractual Relationships, p. 27 

In many countries where the rule of law is not fully in place, tax authorities and public officials 

sometimes play a major role in that tax rules may be the only means of ensuring compliance of some sort. 

This should be given a higher priority in order to ensure a larger number of issues are reported.  

III, 2.2 –Whistleblower Protections, p. 28 

We agree that in the absence of whistleblower protections, suspicions of the bribery of foreign public 

officials involving other public officials as well as suspicions involving companies or individuals are 

unlikely to be reported. One of the main concerns of employees is the fear of retribution for whistle-

blowing. This key area of focus should be expanded as whistleblowers are another important weapon in 

detecting bribery and corruption.  

III, 3.0 – Tax Treatment of Bribe Payments, p. 28 

Tax deductibility of bribe payments should be expressly prohibited, either as a stand-alone provision 

of the tax law or as part of a general provision disallowing deduction of costs related to any criminal 



offense. As tax authorities will often be examining detail related costs, there should be a requirement that if 

tax authorities become aware of foreign bribery, then they are required to report it to the proper authorities. 

III, 4.2 – Independent External Audit, p. 33 

It is critical that the conflict between possible imposed duties on external auditors to report suspicions 

of bribe versus the duty of confidentiality be addressed. Confidentiality requirements appear to conflict 

with rules on reporting. Current accounting standard ISA240 precludes reporting fraud to a party outside 

the client entity. The level of proof and materiality could possibly be the trigger requiring such reporting. A 

discussion and agreement on the topic needs to occur. 

Although external auditors might not be obligated to report suspicions of crimes to outside authorities, 

they are obligated to report such suspicions to the audit committee, which in turn is obligated to report such 

activities (in some parties) to the proper authorities. 

III, 5.0 – Public Procurement, p. 35 

The focus on fighting corruption in public procurement is proper. Parties should be strongly 

encouraged or required to disqualify persons from public procurement that have admitted to, consented to, 

had an administrative order concluding that they had committed bribery, or convicted of domestic bribery, 

private bribery, or foreign public bribery, in any country within a reasonable time period (e.g., three to five 

years). 

III, 6.0 – Foreign Bribery in Relation to ODA-Funded, p. 37 

Whether or not suspicions exist concerning a consultant‘s use of bribery, consideration should be 

given to requiring due diligence or a background check being performed before hiring the consultant. 

III, 7.0 – Co-operation with Non-parties to the Convention, p. 39  

Internal auditing, police enforcement, and general awareness about foreign bribery training should be 

added to the list of aids given to non-member countries, and proper assurance measures should be taken by 

members of the Convention. 

 

 

 



  

 

LEGAL EXPERTS 

8. Indira Carr (Principal Investigator, UK Arts and Humanities Research Council Funded Project 

“Corruption in International Business”) and Opi Outhwaite, (Research Assistant) 

Brief Introduction 

We are aware from the Executive Summary that the OECD is seeking responses to the Consultation 

Document from its anti-corruption partners .  We however felt that it would be appropriate for us to send  a 

response since our project on corruption in international business is sponsored by a UK publicly funded 

body, the Arts & Humanities Research Council. 

Below we focus on a few of the issues raised in the Consultation Document.  We will be pleased to 

provide you with  a fuller review or the interim results of our survey of companies listed on the London 

Stock Exchange, should you so wish. We would also like to draw your attention to our article ‗The OECD 

Anti-Bribery Convention: Ten Years On‘ which is to be published in Manchester Journal of International 

Economic Law, April 2008 Issue.  

A. General Impressions concerning effectiveness and implementation of OECD Anti-bribery 

instruments   

Judging from the Phase I and II Reports and the Recommendations made by the Working Group 

(WG) it is apparent that the monitoring system put in place is robust and its aim is to ensure that State 

Parties comply with the OECD Convention fully. There is much that other organisations like the African 

Union and the United Nations can learn from the OECD monitoring model since their anti-corruption legal 

instruments have a provision on monitoring. 

However, questions remain in respect of the effectiveness of the monitoring process in bringing about 

the necessary level of compliance, in line with the recommendations of the Working Group.  The case of 

the UK provides a good illustration. At the time of ratification the UK's  anti-corruption laws were to be 

found in common law, in the Public Bodies Corrupt Act 1889, and in the Prevention of Corruption Act 

1906 as amended by Prevention of Corruption Act 1916. The WG carried out Phase 1 monitoring in 

December 1999 that resulted in the communication of various concerns in respect of Art 1, among them 

the lack of clarity as to whether existing provisions on bribery extended to foreign public officials. This 

saw the inclusion of Part 12 (ss 108 – 110) in the Anti-Terrorism Crime and Security Act 2001 (ATCSA) 

which introduced a foreign element into the common law offence of bribery and the existing statutes on 

corruption through a territorial extension. Section 108(3) ATCSA amends s.7 of the Public Bodies Corrupt 

Act to include public bodies in territories outside the UK. In introducing the foreign element in this way, 

the UK felt that it had met the standards set by Art 1 of the OECD Convention.  

Regardless, the WG retained its concerns in respect of the way in which the UK had extended the 

bribery offence to apply to foreign public officials. Its concerns stemmed from the fact that an autonomous 

definition of ―foreign public official‖ had not been adopted. In its Phase 1 Bis Report, with regard to the 

definition of bribery of foreign public official, the WG stated: 

Article I(4) of the Convention gives an autonomous definition of foreign public officials to which 

national legislation should conform as closely as possible. In defining a foreign public official, the U.K.‘s 

new legislation preserves the terminology employed in the domestic context. In essence, the definitions of 

―agent‖, ―principal‖, ―public office‖ and ―public authorities‖ from which the concept of ―public official‖ 

must be derived, are simply transposed by territorial extension so that they must now respectively be 



interpreted in a ―foreign‖ context in the light of the expanded scope of the offence. The Working Group 

considers that such an approach may make a homogenous application of the Convention among the Parties 

more difficult.
 46

 

This concern continues since in Phase 2 the WG recommended that bribery of foreign public officials 

be specifically defined. As yet, the UK has not acted upon this recommendation.  

The OECD also recommended that the UK adopt a single anti-corruption instrument. The progress 

towards such a result is tediously slow. In 2003 the UK Government published its Draft Corruption Bill 

(Cm 5777) following the model proposed by the Law Commission in its Report Legislating the Criminal 

Code: Corruption of 1998 (Law Com No 248.) The Bill was not enacted due to widespread criticism of 

lack of clarity and complexity. The Law Commission, at the request of the Home Office, has now 

published a consultation document which considers the changes that would be desirable in light of the 

criticisms to their previous recommendations and seeks to ensure that the proposals are consistent with the 

international obligations of the UK e.g. the COE Convention and the UN Convention. See Law 

Commission, Reforming Bribery. Consultation Paper 185 (2007).  

The above exhibits the difficulties in getting a State Party to act upon the Recommendations made. It 

is important for he OECD to give this issue further thought with a view to seeing how this could be done 

without  compromising the principles of international law.  

B. Need for increased awareness (Para. 79) 

We agree that there is a need for increased awareness amongst the various stakeholders. Our pilot 

study seems to suggest that SMEs in particular may not be focusing that much attention to corruption 

issues. It is also important that agencies such as the local chambers of commerce and trade associations as 

well as government departments such as the UK Department for Trade and Industry play a central in 

awareness raising. We have not found much evidence of this happening. In addition, our research, thus far, 

indicates that the adoption of internal company procedures (see Consultation Document, III.4) is varied 

with respect to the incidence and type of measures implemented, as well as to the extent of their 

enforcement. Whilst resource limitations or other factors may make this issue more pressing for SMEs, it 

also applies to large companies. 

C. Whistleblower Protection (Para. 90) 

More needs to be done on legal protection of whistleblowers within organizations. Only a few of the 

State Parties seem to have such legislation. The UK has done much to promote the confidentiality aspect in 

whistleblowing.  

It may also be worth considering qui tam
47

 or the common informer action (available in the US for 

false claims)  in the context of bribery. The US in 1863 enacted the False Claims Act (hereinafter ―FCA‖) 

to root out fraud such as false records, and false claims for payment on the part of contractors against the 

Government. Since the aim of the FCA was to  encourage informers to come forward with information in 

return for a share of the fine in respect of such fraud it empowered citizens
48

 to bring suit on behalf of the 

Government  for fraud against the Government. Qui tam suits were fairly common until amendments to the 

                                                      
46  P. 17. 

47
  Short for the Latin phrase qui tam pro domino rege quam pro se ipso in hac parte sequitir (―who pursues 

this action on our Lord the King‘s behalf as well as his own‖).  

48
  Known as ‗relators‘ since the action is brought on relation of the citizen. 



  

 

Act in 1943 following  a controversial decision in US ex rel. Marcus v Hess
49

, a case that held that the 

relator could bring a suit based on information already possessed by the Government. The 1943 

amendments put an  end to ‗parasitical suits‘ by disallowing actions based on information already known 

to the Government. However, in the 1980s there was renewed interest on the part of the US Congress in the 

FCA due to growing concerns about fraud against the Government,
50

 especially relating to defence 

contracts. The FCA was amended in 1986 so as to allow a relator to bring a suit as long as he was the 

original source of the information and the financial rewards were also substantially increased. As a 

consequence of these amendments there has been a marked increase in qui tam actions and according to a  

report from the US Department of Justice in 2005 the Justice Department recovered $1.4 billion in fraud 

and false claims. Of this figure $ 1.1 billion was recovered in association with qui tam actions. The FCA, 

seen as a ―primary weapon to fight government fraud‖, has been heralded by the Assistant Attorney 

General of the Civil Division of the US Department of Justice as giving ―ordinary citizens the courage and 

protection to blow the whistle on government fraud‖.
 51

 

It seems from the US experience that qui tam action has the potential to play an important role in 

fighting corruption. The US success story in recovering huge amounts in fraud and false claims is 

sufficiently persuasive for arguing for the introduction of qui tam actions in exposing corruption. Of 

course, there is the danger of spurious actions and legalised blackmail in the form of  threats of initiating 

action to elicit money from the law breaker, but it is  possible to insert suitable safeguards to reduce the 

number of spurious claims as in the FCA
52

 and to introduce stiff penalties for those abusing or misusing 

qui tam actions for malicious ends. Perhaps the main disincentive is that it would add another layer of 

bureaucracy and extra pressures on the Attorney General and other relevant institutions within a country.  

D. Article 5 and National Security  

The recent developments in respect of the UK Serious Fraud Office discontinuing the BAE 

investigation in the interests of national and international security highlight the lack of clarity in Art 5. The 

difficulty arises because it does not expressly exclude  national (or international) security interests.  

Governed by the principle of pacta sund servanda
53

 a State, in ratifying an international convention, 

agrees to meet its international legal obligations by complying with that convention. However, there are 

occasions in which States have violated their international obligations. The decision of the SFO possibly 

illustrates such a situation, assuming that the decision to end the investigation on national and international 

security grounds was contrary to Art 5. Where a State violates its international obligations, for example 

through non-compliance with treaty obligations, it will usually attract responsibility for the wrongdoing 

under international law unless there are circumstances which preclude or excuse this responsibility.
54
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 US Code Congress & Administration News, 1986, 5266. 
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 ‗Justice Department Recovers $1.4 Billion in Fraud & False Claims in Fiscal Year 2005; More than $ 15 

Billion since 1986‘ November 7, 2005 available at <http://www.usdoj.gov/civil/press> . Many of these 

actions revolved round false and fraudulent claims in the health sector.  

52
 The filing of a claim under FCA is an extremely detailed procedure and the Attorney General must 

investigate the allegations diligently.  The FCA gives great powers to the Department of Justice to examine 

the merits of the qui tam action and it may move to dismiss the relator‘s complaint, ―either because there is 

no case, or the case conflicts with significant statutory or policy interests of the United States‖.  See US ex 

rel. Sequoia Orange Co v Sunland Packing House Co 912 F. Supp 132 (D Cal 1995) and Kovacic (1996). 

53
 Promises must be kept. 
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 See International Law Commission‘s Articles on Responsibility of States for Wrongful Acts (2001) 

http://www.usdoj.gov/civil/press


Reliance by a State on the doctrine of necessity indicates that the State has acted in such a way as to incur 

international responsibility based on wrongful acts, but that the wrongfulness is precluded because of the 

existence of a state of necessity. One question arising in this context from an international perspective is 

whether, in circumstances such as those arising from the BAE investigation, a State can invoke necessity 

as a defence when it violates its obligations under the OECD Convention. If this is the case then the 

decision of the UK might be justifiable even if it conflicts with Art 5. 

In order to address this question the availability of the defence of ‗necessity‘ in international law, its 

meaning, and the conditions that need to be met for a successful plea, must be examined. There is no doubt 

that ‗necessity‖ is recognised in customary international law. The doctrine has a long history traceable to 

the writings of Grotius. Necessity was historically associated with self-preservation, as where a State in 

war time occupies neutral territory where the enemy State‘s occupation of that neutral territory would pose 

a threat to its power or very existence. The twentieth century saw an expansion of the concept from 

safeguarding the existence of the state, to safeguarding an ―essential interest‖ of the state.  

Recent cases in the International Court of Justice (ICJ) also confirm that necessity as a defence to 

State responsibility for international wrongdoing can be invoked in relation to threats other than the threat 

to a State‘s existence.
55

 In the Gabčikova-Nagymoros case, the dispute between Hungary and 

Czechoslovakia arose out of a bilateral treaty for a joint project for building dams on the River Danube for 

the purposes of electricity generation, flood protection, and improved navigation. Hungary initially 

suspended and later abandoned its obligations under the treaty twelve years into the project, claiming grave 

ecological risks to the region as well as a threat to the water supply to Budapest. Hungary relied on an 

ecological state of necessity for its failure to meet its obligations. The ICJ did not find any problems with 

invoking necessity on the basis of an ecological threat. 

This wider concept of necessity is now embodied in Art 25 of the International Law Commission‘s 

(ILC) Articles on Responsibility of States for Wrongful Acts (Articles on State Responsibility) which 

states: 

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not 

in conformity with an international obligation of that State unless the act:  

(a) Is the only way for the State to safeguard an essential interest against a grave and imminent peril; 

and  

(b) Does not seriously impair an essential interest of the State or States towards which the obligation 

exists, or of the international community as a whole.  

2. In any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if:  

(a) The international obligation in question excludes the possibility of invoking necessity; or  

(b) The State has contributed to the situation of necessity. 
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stated that [T]he state of necessity is a ground recognized by customary international law for precluding the 

wrongfulness of an act not in conformity with an international obligation.  (para 51) 



  

 

E. Suggestions for a gap in the OECD Convention 

As made apparent by its title, the focus of the OECD Convention is ―international business 

transactions‖ and the opening paragraph of the preamble indicates that international business transactions 

include trade and investment. While there is no doubt that a core of transactions fall squarely within this 

phrase there are some that fall within the penumbra of uncertainty. The provision of higher education 

across borders provides an illustration. Education, regarded as a public good provided by the State has 

undergone massive changes since the infusion of neo-liberal policies into education since the 1980s. The 

gradual introduction of fees and institutional reliance on sources of funding other than the government 

seems to have shifted higher education in particular from the public to the commercial realm. Universities 

are increasingly viewed as business institutions with export potential and subject to market forces. Seen as 

a major industry in its own right with the potential for substantial economic impact, many higher education 

establishments from developed countries, Australia and the United Kingdom for instance, have set up off-

shore campuses or have entered into contracts with foreign agents for the recruitment of students from that 

country. Educational institutions in most countries require government licences. The qualifications to be 

awarded by the institutions also need government recognition and, where relevant, recognition by 

professional bodies such as associations for chartered accountants, engineers, computer scientists and 

lawyers. The issuing of licences or permits and recognition of qualifications is usually channelled though 

the Ministry of Education and professional bodies (e.g. the Bar Association) thus providing opportunities 

for corruption. The issue of course is whether the offer of a bribe to X (bribe taker), a public official in the 

Ministry of Education in Country B, by Y (bribe giver), a representative from University of Poppleton in 

Country A, is caught by the OECD Convention. That will depend on how the provision of education and 

the cross border arrangements are viewed.  

In providing higher education in foreign countries an institution is operating like a business enterprise 

and offering a service that is no different from a company selling a service. This approach to education as a 

commodity is supported by the World Trade Organisation‘s (WTO) General Agreement on Trade in 

Services (GATS). According to Art. I (3) (a) – (b):  

(a) ―services‖ includes any services in any sector except services supplied in the exercise of 

governmental authority.  

(b) ―a service is supplied in the exercise of governmental authority‖ means any service which is 

supplied neither on a commercial basis, nor in competition with one or more service suppliers.
56

 

The major changes to education provision in many countries seems to have resulted in a shift where 

education is viewed (rightly or wrongly) as an industry in its own right competing in the market with other 

education providers suggesting that education should fall within international business transactions and 

would therefore be within the OECD Convention‘s ambit. This argument becomes even stronger as states 

license commercial profit making organisations to award degrees and other qualifications, but others have 

taken a different view. It must be noted that the issue of corruption in education is a subject that has not 

been closely studied but there are indications from various surveys in third world countries
57

 that 

corruption within the education sector is not unknown.  
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As the above discussion indicates, the phrase ―international business transactions‖ is likely to take on 

new hues as a result of liberalisation and changing perceptions and attitudes towards State provided basic 

services such as education and health. The lack of clarity resulting from the absence of a definition in the 

OECD Convention could  be a serious hindrance to harmonisation since it leaves room for a variety of 

interpretations when a particular sector‘s inclusion or non-inclusion falls within the penumbra of 

uncertainty. One way to address this lack of clarity would have been to elucidate on the phrase in the 

Commentaries, for example, by reference to what the international mercantile community regards as 

business transactions and developments in WTO law for the purposes of interpretation.  



  

 

9. Luís de Sousa (Researcher, Centro de Investigação e Estudos de Sociologia) 

The report is well structured and addresses various legal technicalities concerning the implementation 

of the 1997 OECD Convention. My overall opinion, however,  is that the consultation paper focus too 

much on the legal aspects framing the instrument and its implementation and omits an analysis of what 

those provisions actually mean in practice. There are no cases testing the validity of the legal provisions. 

The loopholes of the instruments are discussed in abstract with no reference to contexts, actors, resources, 

mechanisms of transaction, and the politics involved in (not) enforcing the legal provisions. 

At a certain point, the paper cites a survey commissioned by Control Risks and Simmons & Simmons 

(2006) showing that ―the vast majority of respondents believed that corporations from their own countries 

either ―occasionally‖, ―regularly‖ or ―nearly always‖ sought to circumvent laws on transnational bribery by 

using intermediaries‖. But what‘s new in this? There are plenty studies in sociology and political science 

that explain how today‘s corruption, whether practiced against public officials at home or abroad, tends to 

involve intermediaries (such as law/consulting firms!) and camouflage elements (placed on the payroll to 

create diversion tactics and attract the attention of investigative authorities and the media away from the 

corrupt exchange). What if the soft ―intermediaries‖ –  i.e. those who put the briber and the bribee in 

contact – are high state entities (for instance, foreign trade promotion agencies, embassies,  ministerial 

missions, etc…)? What policies need to be put in place? What degree of success is expected? 

As a political scientist, I am less impressed about the legal technicalities than the actual practice. 

Unfortunately, this is not discussed in this paper. 

Of all the problems concerning the implementation of the Convention mentioned in the consultation 

paper, I would like to address two points in particular which come before any other legal considerations: 

1. An educational/cultural problem: Everybody condemns corruption in abstract, including 

bribery of foreign officials, but this is just a symbolic condemnation. In practice, people tolerate 

or ignore (by sheer lack of information/Interest/understanding of international business affairs) 

their companies‘ conduct in other countries, especially in developing ones, where racist prejudice 

adds to this ethical relativism. There is also a problem of national pride when fingers are pointed 

to the behaviour of the CEOs of national companies. There seems to be a sort of tacit consensus 

about defending the image of the Portuguese companies (especially those who are managing to 

conquer a place in the international business affairs) against external threats or allegations. This 

seems to have happened during the Mensalão case of bribery of Brazilian congressmen and illicit 

party financing (see Documents attached), allegedly involving two Portuguese companies with 

investments in Brazil and senior political figures. The case was treated in the press has a problem 

of party financing and corruption in Brazil and it was never referred as a possible breach of the 

1997 OECD Convention. The question is not whether the case constituted or not bribery in 

international business transactions, but the fact that neither the media nor the Portuguese political 

class suggested that it could be so. 

2. The lack of awareness and information about the instrument and its implementation. If this 

sort of occurrences is looked with indifference by political and business elites and ignored by the 

majority of citizens, one cannot expect great results from a legal instrument that criminalises 

these practices but that remains unknown to almost everyone. In the case of Portugal, and I am 

almost certain that the same could be said to many other signatory parties, there have been no 

governmental efforts to make the OECD Convention known to magistrates, enforcement 

agencies, companies and private auditors. Further to some leaflets and internal ministerial orders, 

some convenient passages displayed in the ―governance sections‖ of the websites of some large 

private companies, I do not recall any major training session to enforcement agencies on the 



OECD Convention. The instrument remains unknown to the majority of actors directly 

responsible for implementing the Convention (including private auditors) and to the Portuguese 

public at large. Information about the implementation is precarious to non-existent. 

Further to the lack of knowledge about the instrument, information about the implementation is 

precarious to non-existent. One of the simplest reforms that the OECD could ask the parties to do, is to 

indicate which public body is responsible for centralizing information about this type of crime and to make 

it available in a publicly known website (a similar practice is also expected to corruption and related crimes 

at the domestic level) 

This deficiency is not specific to the crime of bribery in international business transactions, but to the 

organization and publication of official crime quantitative information in general. Some reluctance results 

from the fact that numbers, other than indicating the extent of a practice/conduct in a given time and space, 

offer an insight into the performance of repressive agencies. In the Portuguese case the disparity between 

the numbers of cases of corruption investigation and those that arrive to the courts is large, and the number 

of condemnations with a prison sentence amount to no more than 22. With regard to the complex crimes – 

such as traffic of influence or bribery in international business transactions – the figures are almost 

inexistent. 

It is almost impossible for a journalist, activist, academic wishes to confront political and law 

authorities about the efficacy of their work and/or policy in relation to offences against the OECD 

Convention at any given moment, because there is no such information readily available. In the case of 

Portugal, the Central Department for Penal Action and Investigation is the body responsible for 

centralising all available information on corruption and related crimes. In practice, however, the 

information is dispersed in various bodies, treated in a poor manner and not easily available to the public 

(in a friendly and informative format). 

I will not extend further. My impression is that sufficient legal talk and writing has been done about 

the Convention and more policy oriented analysis needs to be done. As I said, the consultation paper 

touches a lot of legal aspects and loopholes which reduce the quality of implementation of this instrument, 

but I am not certain that its effectiveness will be guaranteed if those formal adjustments are made. 

Combating bribery in international business transactions requires five organizational elements that 

most investigative agencies are short of: 

 Experience in dealing with cross-border criminality; 

 Specialized knowledge to investigate corruption and related white collar crimes; 

 Sufficient resources to carry out investigative work effectively and in a sustained manner; 

 Proper strategic coordination and leadership; 

 Internationalization and networking; 

Having said this, institutional responses are insufficient if not preceded by a change in attitudes and 

knowledge vis-à-vis international business practices. Developing programs to help the media and business 

schools to gradual address ethical matters in their informative and educative functions, is as important as 

making adjustments to the law. 

 



  

 

10. Ugo Draetta (Professor of European and International Law, Universita Cattolica del Sacro 

Cuore) 

One comment I have is that the issue of bribes paid locally  by subsidiaries (located in a country not 

part of the Convention) of companies located in Member States, ought to be addressed. There was a WGB 

paper on this subject (prepared by me) which may be ought to be revisited. 

 



11. Emmanual S. Ionnides (Jurist) 

Question 1  

The general impressions concerning the effectiveness and implementation of the OECD anti-bribery 

instruments:  

Undoubtedly, they are instruments of an international legal status with strong characteristics of ethical 

capitalism. Austere and definitely sufficient if Member States demonstrate political will to enforce the 

principles involved. The instruments stand attractive to those non-Parties willing to assume a responsible 

position in the betterment of the international principles involved. The mere fact that Members have 

increased over the past decade is indeed supporting evidence of its international recognition. Their 

effectiveness and implementation cannot be further assessed by evaluating their canons and norms, but 

merely by evaluating how often Members demonstrate the political will to implement them as well as to 

make it publicly known that they have done so when needs arise and with an easily identifiable high degree 

of reciprocity and with respect to comity. In this respect, a public record of reported incidents with cause of 

action outlined and relevant methodology implemented would serve as an aid to persuade the international 

community to balance the need to uphold the rule of law with the wider public interest.   

Question 2  

Additional insights on specific issues raised in this Consultation Paper, including suggestions 

regarding the effectiveness of the OECD anti-bribery Instruments:  

6. Statute of Limitations - par. 56 – line 6:  

 “…The period usually begins to run on the day on which the crime was committed…”   

It is suggested that the period should usually begin to run either on the day on which the crime was 

committed, or on the day on which suspicions arose that it was committed. This would hopefully serve 

as a catalytic deterrent against those being hopeful that when 15 years or so have passed that criminal 

actions are then time barred.  

7.  Money Laundering – par. 60 – lines 7-8: 

―…corporate vehicles are widely used to facilitate the commission of crimes, including money 

laundering, since they often offer the opportunity to conceal beneficial ownership and control.‖ 

It is not clear to which legal persons the text refers to. Does it refer to any legal persons, or does it 

intend to refer to offshore jurisdictions where public records are not kept and flat annual tax fees are 

established.   

Question 3  

Suggestions regarding the effectiveness of the OECD anti-bribery instruments: 

On the occasion of the feature article ―SWIFT response to preventing terrorist financing‖ of the 

INTERNATIONAL BAR NEWS, ―Game, set and match to Brussels‖, February 2008 Issue, pp. 12-14, it is 

suggested that the instruments ought to lay emphasis on the need of the central bankers to report suspicious 

bank transfers outside of the sphere of suspicion of terrorist activity and for the purposes of regulating 

bribery crimes as well.  



  

 

12. Theodore H. Moran (Professor of International Business and Finance, Georgetown University; 

Non-resident Fellow, Center for Global Development) 

Thank you for the invitation to take part in the review of the OECD Instruments on Combating 

Bribery of Foreign Public Officials in International Business Transactions Ten Years after Adoption, and 

to respond to the Consultation Paper of January 2008.  The OECD Convention, with Phase I and Phase II 

Follow-Up Studies, has made an enormous contribution to deterring and preventing the use of corrupt 

payments as part of international business activities. 

This contribution is being sent in the spirit of helping to extend and perfect the important 

achievements that you have already accomplished. 

The CGD Report Combating Corrupt Payments in Foreign Investment Concessions: Closing the 

Loopholes, Extending the Tools, and meeting to present the Report on January 30, 2008, raise serious 

doubts about the adequacy of the OECD Convention, as now written and interpreted, to prevent 

multinational corporations from using financial ―gifts‖ to the families and friends of developing country 

leaders to secure investment contracts on favorable terms.   

Our investigations showed that, to obtain infrastructure concessions in Indonesia, US, European, and 

Japanese companies formed partnerships with family members and personal associates of the country‘s 

leadership, lending the family members and personal associates the funds necessary to take an equity 

position in the partnership.
58

  The terms of the loan provided that the partners would service the loans only 

out of future dividends and that they would incur no other obligations for debt service.  The terms were 

such that the partners could anticipate a regular excess cash stream from the outset, on top of the portion of 

dividends withheld to repay the debt.  The added costs from these arrangements were passed through in the 

form of higher electricity prices charged to Indonesian businesses and consumers. 

The family members and personal associates put up no capital of their own, had no resources at risk, 

had no obligations to service the debt beyond surrendering a proportion of the dividend flow, and provided 

no appreciable services to the international companies, except access to the concessions on favorable terms 

without competitive bidding.  By any common-sense test – such as the OECD Guidelines for Multinational 

Enterprises (see below) -- the equity position they received was an inappropriate benefit in return for 

preferential treatment of the investor.  

The use of these ―gift‖ partnerships has not been limited to a particular historical period in Indonesia.  

There is evidence that they continue today in Africa and elsewhere.  The use of joint ventures and holding 

companies involving advisers, consultants, business intermediaries, sons, daughters, and wives permeates 

the US Senate Report on Riggs Bank and the oil industry in Equatorial Guinea (2004), for example, and 

the UK High Court ―Approved Judgment‖ involving the sale of petroleum from the Republic of Congo 

(2005).
59
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Why might the OECD Convention, as now written and interpreted, not be adequate to deal with ―gift‖ 

partnerships such as these?  

The OECD Working Group on Bribery in International Business Transactions has highlighted that ―it 

would be a significant obstacle to the effective implementation of the Convention if a briber were able to 

avoid liability for the foreign bribery offense by transferring the benefit directly to a third party, rather than 

to the foreign public official who would then transfer it to the third party.‖
60

 

But in characterizing impermissible behavior, the 2006 Mid-Term Study of Phase 2 Reports says that 

the benefit has to be provided directly to the third party "with the consent of the foreign public official" (p. 

18).  The 2008 Consultation Paper (Review of the OECD Instruments on Combating Bribery of Foreign 

Public Officials in International Business Transactions Ten Years after Adoption) says an agreement has to 

be "reached between the briber and the foreign public official to transmit the bribe directly to a third 

party"(p. 8).   

This gives rise to the concern that the OECD Convention, as now written and interpreted, does not 

cover payments to family members or business associates where there is no explicit direction, agreement, 

or consent expressed by the public official.  There is also a need for OECD guidance about how to 

determine payments to third parties that are permitted, in comparison to those that are not, i.e. because of 

conflict of interest, or lack of proportional relationship between services rendered and rewards received, 

leaving it unclear what constitutes a gift as opposed to a legitimate payment for services rendered. 

The Report offers some suggestions that might be useful to the OECD Working Group as it seeks to 

ensure the effectiveness of the Convention. 

First, the OECD Working Group might want to make it clear that the baseline for impermissible 

behavior can be found in the OECD Guidelines for Multinational Enterprises: ―enterprises should not, 

directly or indirectly, offer, promise, give, or demand a bribe or other undue advantage to obtain or retain 

business or other improper advantage.  Nor should enterprises be solicited or expected to render a bribe of 

other undue advantage.  In particular, enterprises should not offer, nor give in to demands to pay public 

officials or the employees of business partners any portion of a contract payment.  They should not use 

subcontracts purchase orders or consulting agreements as a means of channeling payments to public 

officials, to employees of business partners or their relatives or business associates.‖  These guidelines do 

not make the impermissible payments dependent upon whether they occur at the direction of, or with the 

consent or agreement of the public official. 

Second, the OECD Working Group might want to clarify under what conditions would payments to 

family members, friends, and business associates be treated as improper. 

The Report points out that it is probably impossible – and inadvisable – to criminalize every economic 

arrangement that involves a family member or personal associate.  Family members and friends of leaders 

may have legitimate business or consulting roles to play in the economic life of the host country.   

The tests for impermissible behavior therefore would have to focus on whether there is a conflict of 

interest and whether a gift is being given. The tests might include -- but would not necessarily have to 

depend upon -- whether any favor or influence was sought or given in return. Where this appears to be the 
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case, the burden of proof would fall on the investor to show value received or promised for any and all 

benefits provided. 

A key test for conflict of interest in these circumstances is whether there is the possibility of self-

dealing, in which public and private interests and/or public and private roles collide. 

Turning to whether a gift is being bestowed, the tests could include whether there is a genuine service 

rendered for any payment made, whether there is a discernible proportionality between the value being 

given and the considerations offered in return, and whether the transaction is consistent with what would 

have happened through an open and competitive process.  If the payment takes place via an equity 

partnership, does the recipient have to put any assets at risk? 

Forbidden behavior would not have to be limited to whether there were a clear quid pro quo showing 

that the payment or ―gift‖ affected the awarding of the investment concession, or the structure of the terms.  

The creation of circumstances in which there were a conflict of interest and the bestowal of gifts to 

conflicted parties could be a stand-alone prohibition. 

To enable external assessments of the propriety of payments, enterprises should be required to 

disclose all payments to possibly conflicted parties, and be prepared to demonstrate that value offered was 

commensurate with services received as would happen in a true arms-length transaction. 

Finally, the OECD Working Group will want to be concerned about creating a level paying field 

among international investors from diverse home countries, including non-OECD countries that are not 

known for tight enforcement of anticorruption regulations.  Here the Working Group might take heart from 

a trend in investor-state arbitration – as summarized in the CGD Report -- in which tribunals have shown 

themselves unwilling to enforce investment contracts when those contracts have been acquired through use 

of corrupt payments.  As reviewed in the CGD Report, recent arbitration cases show growing multilateral 

acceptance of the principle – which already is widespread in domestic law -- to reject the validity of any 

contract or permit obtained by corrupt means.   

While the OECD cannot, of course, dictate what independent arbitral Tribunals do, the OECD 

Working Group can recognize and endorse the principle that where there is some reasonable basis for 

believing there could be corruption, whether raised directly by a party to the arbitration or by a third party 

(amicus curiae for example), the Tribunal should exercise its responsibility to investigate, and must be 

prepared to deny the investor rights of contract enforcement if the contract was obtained through corrupt 

methods. All investors, regardless of national origin, will be forced to think twice about using bribes to 

obtain concessions if they understand that their contracts will not subsequently be respected or enforced if 

at any point they find themselves engaged in investor-state arbitration. In short, corruption at the beginning 

of operations could lead them to lose all the capital they invest over the long life of their projects. 

Thank you again for the invitation to submit these observations as part of the review of the OECD 

Instruments on Combating Bribery of Foreign Public Officials in International Business Transactions Ten 

Years after Adoption.  I hope that these comments prove useful to your Working Group. 

 



13. Mr. Joseph E. Murphy (Corporate Compliance and Ethics Professional)  

Introduction. The following comments are submitted by Joseph E. Murphy, an attorney in the 

compliance and ethics field, an editor of ethikos (www.ethikosjournal.com), and a certified compliance and 

ethics professional, in response to the Consultation Paper: Review of the OECD Instruments on Combating 

Bribery of Foreign Public Officials in International Business Transactions Ten Years after Adoption issued 

January 2008 (―Consultation Paper‖).  Although I have included references to other organizations in this 

paper, my comments do not necessarily represent the views of any other person or organization.  The 

OECD is to be commended for opening up this commentary process to all interested persons, and for its 

diligence in pursuing the fight against corruption.  These comments are based on my review of the 

Consultation Paper, the Mid-Term Study of Phase 2 Reports (―Mid-Term Study‖), and the 1997 Revised 

Recommendation of the Council on Combating Bribery in International Business Transactions.  They are 

also based on my experience working in the compliance and ethics field for companies, law firms and 

governments for the past 30 years, including serving as a witness for the United States in the OECD Phase 

2 review of compliance with the Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions (―the OECD Treaty‖). 

Scope of these comments. These comments address matters relating to the use of compliance and 

ethics programs as an anti-bribery tool, and the associated use of voluntary disclosure programs by 

governments and public international organizations.  They respond to elements in the Consultation Paper 

and the Mid-Term Study. The 20 paragraphs in these comments address: 

a. The value of getting governments to promote compliance programs and how the compliance and 

ethics profession should be part of this process (3-4); 

b. How to reach small and medium-sized enterprises (5); 

c. The need to avoid mistakes in dealing with compliance programs, such as using codes to 

conclude that large companies do have such programs (6-11); 

d. How to ensure companies have safe reporting systems (12); 

e. Avoiding mistakes in assessing whether nations are actually promoting programs (13-15); 

f. The need for OECD to address the use of national privacy laws to subvert compliance and ethics 

programs (16); 

g. How to reach tax and other governmental agencies (17); 

h. Assessing ―imposed supervision‖ as a form of penalty (18); and 

i. Voluntary disclosure and the World Bank‘s model program (19-20) 

Assessing efforts to promote compliance and ethics programs. The Mid-Term Study recommends 

that the OECD include assessment of the various nations‘ efforts to promote effective compliance and 

ethics programs in the Post Phase 2 assessments. Compliance and ethics programs are critical in preventing 

illegal and unethical conduct in corporations
61

 and other organizations involved in international 

transactions. Whether a corporation has 100,000 employees or only 200, compliance and ethics programs 
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are the one tool through which the law and public policy are converted into reality.  If the OECD Treaty is 

to change the face of global corruption, it is essential that company compliance and ethics programs are 

part of this solution. Given this fact, OECD should include compliance and ethics professionals and their 

organizations in this process.  This would include non-governmental organizations like the Society of 

Corporate Compliance and Ethics (SCCE)(www.corporatecompliance.org). The SCCE, an international 

membership organization of those interested in compliance and ethics, has as its mission ―to champion 

ethical practice and compliance standards in all organizations and to provide the necessary resources for 

compliance professionals and others who share these principles.‖  SCCE would be well positioned to assist 

OECD in understanding this important profession and its role in preventing and detecting all forms of 

company misconduct, including foreign bribery.   

Study of compliance and ethics programs. Paragraph 172 of the Mid-Term Study called for the 

Working Group to do a comparative analysis of compliance programs and identify the key elements of an 

effective program.  This is an admirable direction, but it should be informed by the experience of 

compliance and ethics professionals.  Like internal auditing, this field has its own experts, literature, ethical 

code, professional organizations, and standards.  In internal auditing there are accepted standards for 

professional conduct, and accepted standards for what makes an audit effective.  So, too, in the compliance 

and ethics field, there is a store of knowledge and professional experience that should be used by the 

OECD. Paragraph 103 of the Consultation Paper references the professional standards of internal auditors 

as a factor that suggests enlisting internal auditors in the fight against corruption.  This same conclusion 

applies with even more force with respect to compliance and ethics professionals.  The OECD should be 

aware that compliance and ethics professionals have adopted strong professional and ethical standards.  

See the Code of Ethics for Compliance and Ethics Professionals, 

http://www.corporatecompliance.org/Content/NavigationMenu/Resources/ProfessionalCode/SCCECodeOf

Ethics.pdf.  Compliance and ethics professionals have a duty to take action to prevent and detect corporate 

crime, including corruption. The OECD should actively recruit this profession in its efforts to combat 

corruption.   

Small and medium-sized enterprises. The Consultation Paper, paragraph 100, raises a concern that 

small and medium-sized enterprises (―SMEs‖) have not followed the lead of larger companies in adopting 

compliance and ethics programs.  This is another area that deserves separate focus and study in 

consultation with compliance and ethics professionals. The SCCE‘s sister organization, the Health Care 

Compliance Association (―HCCA‖), has been extremely successful in meeting this challenge in the 

healthcare field in the United States, which has a high proportion of SMEs.  In fact, HCCA‘s membership 

of 5500 likely makes it the world‘s largest compliance and ethics membership organization. If the OECD 

were to reach out to compliance and ethics professionals on a cooperative basis there is much more 

likelihood of developing effective solutions to reach SMEs.  For example, organizations like SCCE can 

develop systems for sharing resources that enable smaller enterprises to adopt effective programs that are 

appropriate for the resources and risk profiles of those entities. It can also work with larger companies to 

develop approaches to supply chain management that encourage and assist smaller suppliers to adopt such 

programs.   

Consistency in defining the compliance and ethics field. OECD should approach the subject of 

compliance and ethics on a methodologically sound basis, and not on an ad hoc or partial approach.  

Compliance and ethics is the field of internal management steps to prevent and detect misconduct.  The 

elements of an effective compliance and ethics program are fairly well defined in the United States 

Organizational Sentencing Guidelines, chapter 8, which spells out a series of management steps for 

preventing and detecting organizational misconduct. These same types of steps can also be seen in a 

number of other instruments such as Australia‘s standard on compliance programs, AS 3806, the 

compliance elements in South Africa‘s King II Report, and the United Kingdom‘s Office of Fair Trading‘s 

guidance document on competition law compliance programs, see 

http://www.corporatecompliance.org/
http://www.corporatecompliance.org/Content/NavigationMenu/Resources/ProfessionalCode/SCCECodeOfEthics.pdf
http://www.corporatecompliance.org/Content/NavigationMenu/Resources/ProfessionalCode/SCCECodeOfEthics.pdf


http://www.corporatecompliance.org/Content/NavigationMenu/International/UnitedKingdom/achieveCom

pliance.pdf.  In contrast, the OECD‘s documentation shows some uncertainty on this point.  For example, it 

uses terms like ―internal control,‖ ―management commitment‖ and ―corporate reporting mechanism‖ at 

times as if they were separate subjects, but all of these activities fall under the field of compliance and 

ethics and would be essential parts of any effective program.   

OECD should not re-invent compliance and ethics. OECD‘s focus on compliance and ethics 

programs should not be in isolation.  National governments should be promoting effective compliance and 

ethics programs across the board, not narrowly focused on only one area such as bribery.  A good program 

will work in all public policy areas, including those related to corruption like fraudulent accounting and 

money-laundering, and others deeply connected with policy concerns like environment, privacy, and 

competition law. OECD need not re-discover compliance and ethics techniques that have worked well for 

years.  While each risk area, such as bribery, has its special characteristics, there are a number of common, 

core elements that are part of any effective compliance and ethics efforts.  OECD should be fully 

conversant in these, and its anti-corruption efforts should incorporate them. For example, programs need a 

strong, independent, high-level officer to drive the program.  They need a reporting system where 

employees and others can feel free to raise compliance and ethical concerns. They should seek to develop a 

culture of compliance and ethics. But if these types of functions are splintered along different risk lines 

they become inefficient, diluted, and ultimately ineffective.     

“Governance” is not compliance and ethics. OECD should also exercise great care in assessing 

compliance and ethics efforts not to be misled with respect to what is actually being done in each nation 

and by corporations and other organizations.  Compliance and ethics is very different from some of the 

other areas discussed in the Mid-Term Study.  For example there is occasional reference to ―governance‖ 

practices.  ―Governance‖ relates to how an organization is run and overseen, often in a rather mechanical 

and formalistic sense. It also touches on some rather esoteric issues, like shareholder democracy and other 

rights.  But the area of compliance and ethics is sharply focused on misconduct, not the mechanics of 

corporate oversight or operations.  For example, how the board is elected or who takes notes at the board 

meetings will likely not prevent bribery in an oil field in Nigeria.  But training, audits, and investigations 

will affect that and other types of misconduct.  It is important to keep the focus clear, and not be distracted 

by irrelevant terms and references unrelated to compliance and ethics.   

Defining compliance and ethics programs. Paragraph 101 of the Consultation Paper refers to 3 

categories in standards on internal controls:  a) effective compliance programs; b) commitment by 

management, and c) effective reporting of suspicions of foreign bribery.  This highlights the need for 

clarity in OECD‘s approach to this critical area, since these three ―categories‖ are all part of the same 

thing.  That is, a company could not possibly have ―a‖ if it did not have ―b‖ and ―c,‖ because they are 

essential components of a compliance and ethics program. It is a bit like saying there are three categories 

of cars:  a) cars; b) engines; and c) drive trains.  If you do not have b) and/or c), you do not have a). OECD 

should also consider substituting the term ―compliance and ethics program‖ for ―internal controls,‖ which 

will help clarify this discussion.  

Codes are not programs. The Mid-Term Study shows the need to re-focus the OECD‘s discussion 

on compliance and ethics programs.  There is disproportionate attention to codes of conduct, for example, 

as proof that larger companies have compliance programs. In paragraph 367 the Mid-Term Study 

concludes that ―an overview of company codes of conduct reviewed during the Phase 2 process reveals 

that large companies generally have well-developed and well-implemented integrity systems.‖  In point of 

fact, however, codes of conduct generally have little or no independent value and are indicative of only the 

existence of the code itself.  Simply having a code does nothing to deter or detect bribery.  Codes are only 

tools.  If you do not know who is using the tool or what they are doing with it, then you cannot reach any 

conclusions about its effectiveness.  In fact, there is a significant risk that management will have wasted a 



  

 

disproportionate amount of time on a code, without paying attention to more meaningful steps such as 

empowering a chief compliance and ethics officer, instituting compliance auditing, and developing 

professional investigation protocols.  However, there is an unfortunate tendency to promote and study 

codes for the single reason that they are easy to quantify.  But simply because something is easy does not 

make it valuable. 

Large companies are not finished with their work. Paragraph 100 of the Consultation Paper 

broadly concludes that ―large multinational companies generally have adequate internal compliance 

controls.‖ Paragraph 367 of the Mid-Term Study reached a similar conclusion based on a mere review of 

codes. This is a startling leap of faith by the OECD.  Indeed, it would seem impossible that OECD could 

reach this conclusion without having undertaken the very difficult step of actually analyzing each 

company‘s program.  Having done this for decades as part of my practice, I am of the opinion that OECD 

could not reasonably reach such a conclusion.  In assessing a program, compliance and ethics professionals 

spend weeks or even months conducting audits, employee surveys, employee interviews, often in remote 

locations, intensive deep dives of riskier subject matter areas and business units, and numerous additional, 

often difficult steps in order to attempt to distinguish a paper program from an effective one.  One need 

only look at the record at Siemens (whose code of conduct was described as the ―read, laughed and filed 

code‖), or the long, legalistic (and ineffective) code that existed at Enron to see the great danger in such 

sweeping conclusions.  This also underscores the need for clarity in the OECD‘s use of terms.  It is likely 

that most large companies do effectively manage their businesses, and in this sense probably have adequate 

―governance‖ and ―internal controls.‖ But terms like governance, internal controls, risk management, and 

corporate responsibility, which all may have their place, are not substitutes for the discipline of compliance 

and ethics. The existence of governance or controls, or other functions still tells one very little about 

whether there is an adequate compliance and ethics program intended to prevent and detect criminal 

conduct.   

Corporate reporting mechanisms and whistleblower protections. The Mid-Term Study, in 

paragraphs 388-391, addresses the need for systems for employees to be able to raise concerns without fear 

of retaliation.  This is treated as if it were a separate topic, but in fact this is a constituent part of any 

effective compliance and ethics program. The Mid-Term Study, in paragraph 389, noted that in Australia 

companies did tend to offer such protection; this is not a coincidence nor is it attributable to efforts 

regarding the OECD Treaty.  Rather, it is because Australia, under the guidance of the competition law 

authority, the ACCC, has actively promoted the field of compliance and ethics; Australia is one of the 

global leaders in this commitment and the Australasian Compliance Institute, a non-governmental 

organization, deserves great credit for promoting strong compliance and ethics programs in all sectors of 

the economy. Rather than devoting special attention to reporting mechanisms, OECD could more 

effectively promote the availability of safe mechanisms for employees and others to report concerns 

internally in companies by promoting the compliance and ethics field and all its constituent parts. When 

governments promote effective programs, and effective programs are correctly defined to include such 

reporting systems, then they will become more widespread.  This is the model that has worked in Australia 

and that can be applied anywhere there is a serious commitment to prevent corporate crime, including 

corruption.  

Compliance and ethics programs – burden of proof. In its assessments of national governments‘ 

efforts to reward those companies with compliance and ethics programs, the OECD should be wary of any 

standard that places the burden on the government to prove that a program is ineffective, and standards that 

reward paper efforts.  The company is always in the best position to explain its program and to show that it 

was designed to be effective.  In the Mid-term Study, paragraph 168, there is discussion of the reported 

Korean approach.  There is a statement from the government that there may be protection if there is a 

―control‖ such as a code of conduct.  This suggests a misunderstanding about compliance and ethics 

programs.  A code of conduct, no matter what it says or prohibits, is not a ―control,‖ it is just words on 



paper or on a computer screen.   It is laudable and appropriate for governments to recognize that a 

company that makes real efforts to prevent bribery should benefit and not be treated the same as a 

company that has been indifferent.  But this can only work if the standard is a real one, and not merely 

paper.  If a company has taken the management steps necessary to have a real program – things like an 

empowered and independent compliance officer, practical training, consistent discipline, incentives 

promoting compliance, compliance auditing and monitoring, etc. – it will certainly be able to prove this to 

the government.  But allowing a company to escape enforcement merely because it copied a code and 

placed it on its website is not an effective way to strengthen corporate anti-bribery efforts.  

Measuring nations‟ promotion of programs. The SCCE is developing a program aimed at 

measuring national governments‘ efforts to promote compliance and ethics programs globally, starting 

with anti-corruption programs, but eventually including other legal risk areas. This study includes a 

number of steps that do not appear to have been considered in the Mid-Term Study. OECD should consider 

revisiting its questions addressed to national governments, including coverage of a greater variety of 

incentives and promotional steps governments could take.  

Do nations really promote compliance and ethics programs? OECD has shown great insight in its 

recognition that it is the actions of governments that generally induce companies to adopt truly effective 

compliance and ethics programs.  Based on the discussion in the Mid-Term Study, the OECD may want to 

more actively challenge various nations‘ assertions that they have undertaken efforts to promote 

compliance and ethics programs, whether focused on bribery or on compliance more generally.  It may be 

wise to test such assertions against the perceptions among companies, since promotional efforts are wasted 

if they are unknown or unimportant to industry.  Industry surveys might be appropriate, for example. The 

experience of compliance and ethics professionals with respect to such promotional efforts should also be 

examined. 

Using privacy laws to subvert compliance and ethics. OECD should consider addressing the recent 

use of national privacy laws, particularly in Europe, to thwart compliance and ethics efforts. These laws 

have been used to interfere with companies‘ efforts to establish reporting systems to encourage employees 

to raise compliance and ethical concerns without fear of retaliation.  One of the key tools for this purpose is 

to allow anonymous reporting (with the caveat that no such report is acted upon until allegations are 

sufficiently verified). However, starting with the French privacy council, there have been efforts to prohibit 

anonymous reporting, and lesser but nevertheless troublesome steps such as the imposition of impractical 

limitations on how such channels of communication may be operated.  The net result has been to make it 

more difficult for those employees who might witness misconduct to report it.  National privacy standards 

that require reporting employees to first conduct a legal analysis of the nature of their concerns, and then 

require management to actively discourage employees from making a report anonymously, appear to be 

using misdirected concerns about data privacy to disrupt essential efforts by companies to develop 

effective self-policing efforts. In addition, these so-called privacy rulings introduce a note of official 

hostility to voluntary company compliance programs, and add bureaucratic obstacles in an environment 

where companies become reluctant to take innovative and diligent steps to promote compliance and ethics. 

And merely carving out overly legalistic exceptions to this red tape for bribery violations is not of much 

assistance to the bewildered employee who only knows that something is wrong, but does not know its 

correct legal categorization.   

Reaching tax and other governmental agencies. The Consultation Paper discusses how public 

agencies and institutions that come into contact with businesses conducting international business should 

play a role in preventing and reporting corrupt practices.  To bring this to fruition there should be active 

consideration of the value of such agencies themselves instituting compliance and ethics programs.  For 

example, a nation‘s tax agency could institute its own internal compliance and ethics program that would 

include ensuring compliance with the terms of the OECD Treaty and that nation‘s anti-corruption 



  

 

commitments.  Tax agencies, customs offices, embassies and other governmental organizations could 

adopt such internal steps as compliance training for their employees, designation of a compliance and 

ethics officer, and internal compliance reviews to ensure that such legal and ethical commitments are being 

consistently followed.   

Imposed supervision as a penalty. In assessing penalties and what nations do in response to 

violations, the OECD should consider imposed supervision as a potent form of sanction, rather than as a 

lesser alternative to actual convictions and fines. In imposed supervision, an agreed-upon, independent 

third party supervises a company‘s compliance reform efforts aimed at ensuring that there is no recurrence 

of the underlying violation.  This person, typically designated as a monitor, has broad powers to test and 

assess a company‘s compliance and ethics efforts and essentially looks over the shoulders of senior 

management. The OECD should consider the possibility that when a publicly traded company is subject to 

traditional enforcement efforts and pays a fine, no matter how large, management is effectively paying 

with someone else‘s money – the stockholders‘. This may significantly vitiate the deterrent effect of such 

fines. Managements paying fines consistently announce to the press that they are putting this ―behind 

them.‖ And it is not unusual for a company‘s stock to go up on the day a fine is announced (because the 

market favors certainty).   On the other hand,  if fines and other  punishments are truly big enough to cause 

disruption in large companies and other organizations this typically results in broad harm to numerous 

innocent persons – employees and their families, neighboring communities, shareowners (including 

pension funds, etc), suppliers, and even customers.  As an alternative, imposed supervision may be a much 

more effective means to obtain management‘s continued attention, and may serve as more of a deterrent 

than merely taking money from the shareholders (who typically have had no role in any violations).  In 

assessing nations‘ enforcement records, the OECD should examine the actual role of these imposed 

arrangements, their impact on corporate culture, and the deterrent effect of facing these as a form of 

punishment.     

Including public international organizations. The OECD should consider including public 

international organizations like the World Bank, the International Monetary Fund, and the United Nations, 

which fund projects or retain contractors, in its examination of steps to prevent bribery.  The World Bank 

in particular has instituted a quite noteworthy voluntary disclosure program that includes the requirement 

for those making disclosures to institute compliance and ethics programs.  This is a model that all such 

organizations should be invited to follow.  In fact, it offers a model for national governments as well. 

The World Bank INT model. If the OECD‘s concern is the prevention and detection of bribery, it 

should not appear to emphasize conviction records over actual compliance.  While deep skepticism is 

certainly warranted for any nation that claims none of its companies have ever engaged in bribery, the 

model adopted by the World Bank‘s anti-corruption office, the INT, to promote voluntary disclosure of 

bribery has much to commend itself.  If a contractor discovers bribery and voluntarily reports to the World 

Bank and remedies its misconduct, it is then spared from debarment, which is the Bank‘s one form of 

punishment.  The contractor must then implement a compliance and ethics program, which must be 

monitored by an outside expert.  This is an approach not aimed at building impressive external penalty 

statistics, but at actually ferreting out bribery.  Through this method the Bank can learn much more about 

what is happening in real operations in the field, corruption at the national government level can be 

surfaced (and even corrupt conduct by the disclosing company‘s peers), and companies can join as partners 

in the war against bribery.  This contrasts with the recent approach reportedly being used in the United 

States, where apparent concern within the government about developing impressive penalty statistics has 

led to the perception that it is exactly those companies who are foolish enough to voluntarily disclose who 

will be hit with the hardest penalties. The United States offers no amnesty for voluntary disclosure in the 

field of overseas bribery (in stark contrast to its highly successful Corporate Leniency Program in 

antitrust); rather, companies that have voluntarily disclosed FCPA violations have been pummeled with 

enormous penalties. Whether American companies will begin to re-think the wisdom of voluntary 



disclosure, and whether companies that flout the law and refuse to disclose will be seen as smarter 

competitors (on the theory that enforcers will be tied up punishing those who voluntarily disclosed) 

remains to be seen.  Before concluding or implying that enforcement statistics are the primary goal, the 

OCED would do well to compare the World Bank model with the enforcement statistics model.  There is 

great value, of course, in serious and strong enforcement against those who flout the law, but when 

enforcement and penalties are focused on those who voluntarily disclose and cooperate then the one thing 

that is deterred is disclosure – not corruption.   
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Abstract 

Corporate liability has to be designed such that opportunities for window-dressing are eliminated and that 

prosecution is disburdened. Besides, it must be formed in such a fashion that management has a true 

incentive for disclosing acts of wrongdoing on part of their agents. This paper focuses on corporate liability 

in Germany pursuant to the Regulatory Offences Act, highlights its weaknesses for anticorruption and 

proposes pertinent reform measures. It (a) provides additional insights into corporate liability and (b) 

addresses steps to be taken for making corporate liability a more potent anticorruption tool. By this, the 

study may provide guidance for reform for countries that are parties to the OECD Anti-Bribery 

Convention.  

JEL-Classification: K23, M14, M48  

Keywords: Corporate Liability, Corruption, Due Diligence, Voluntary Disclosure, Window-Dressing  

1. Introduction  

Imposing corporate liability is vital for preventing corruption. Without it, a corporation would be 

entitled to the benefits accruing to it through illegal activities performed in its interest, but would not at the 

same time be exposed to the disadvantages that may occur in the course of non-observance of rules and 

regulations.
62

 Corporate liability seeks to balance this. Foremost, it aims at holding an entire corporation to 

account in case of corruptive misconduct by employees, designees or other contractual partners, and not 

only the natural persons who engage in such wrongdoing. Toleration or promotion of corruption, but also 

negligence or obfuscation thereof, is sanctioned collectively. By this, a corporation‘s stakeholders shall be 

urged in their own (financial) interest to implement and cultivate an all-encompassing corporate culture of 

respect and adherence to the rule of law (compliance).  

Corporations as legal bodies cannot themselves commit illegalities, but only the natural persons they 

employ. Much debate has therefore surrounded the justification of corporate liability, with much emphasis 

put on corporate criminal liability. Critics of corporate criminal liability argue that, as legal entities, 

corporations lack mens rea and, thus, the blameworthiness necessary for criminal liability. Proponents 

counter that corporations are more than legal constructs, but have a ―mind‖ of their own that is expressed 

by the interaction of its agents. Put differently, a corporation is considered to be animated by the people 

working for it; and therefore the mind of its employees is the mind of the corporation.  

                                                      

 An extended version of this contribution is forthcoming as a working paper titled Siemens, Corruption and 

Corporate Liability in Germany – How not to Hold Business to Account, Economics Paper, University of 

Passau. © Mathias Nell. 

62
 EOWiG, Begründung (explanation), Bundestags-Drucksache V/1269 (Lower House of the German Parliament),     

p. 59. 



The imposition of criminal liability, however, is only one means of regulating corporations. 

Ultimately, it is up to jurists and politicians to decide if it is reconcilable with and desirable for their legal 

system. Taking this pragmatic stance is not to say that the discussion about the criminal responsibility of 

legal persons is not an important one. It indeed is. This paper, however, is more concerned with the 

question of how corporate liability, whether criminal or other, should be designed to be an effective 

anticorruption tool, and in which direction the OECD‘s Working Group on Bribery in International 

Business Transactions should push national reform. This is done against the background of corporate 

liability in Germany, backed by some examples relating to the corruption case involving German behemoth 

Siemens.  

On October 4, 2007, the District Court in Munich ordered Siemens to pay EUR 201 million. In its 

decision, the court acted on the assumption that former executive employee Reinhard Siekaczek from 2001 

to 2004 paid bribes to public officials in Russia, Nigeria and Libya in 77 cases for the purpose of securing 

contracts for Siemens. In the assessment of the fine, the court on the one hand factored in the unlawful 

economic advantage of at least EUR 200 million that Siemens was approximately able to gain from Mr. 

Siekaczek‘s illicit acts. On the other hand, the District Court imposed an administrative fine of EUR 1 

million on Siemens.  

After the explosive discoveries of corrupt practices within Siemens and the relatively mild fine 

imposed on the conglomerate, the voices of those in Germany and in other parts of the world demanding 

higher and more forceful consequences – not only for those directly involved, but also for the companies in 

which corruption could thrive and prosper – again grew louder. However, those who advocate rigorous 

sanctions for corporations easily overlook the other side of the coin.  

Fighting corruption does not only mean to take a zero tolerance stance to it, and to hold those directly 

or indirectly involved responsible with little mercy. It also means to enable a reliable way back into 

legality for the ones who wish to clear the air. Yet, those looking for an exit frequently cannot find any. 

Not least, because engaging in corruption often means being at the mercy of ―business partners‖ – evidence 

of which is provided by the following case.  

In 2004, Siemens prematurely terminated a contract with a Saudi distributor. The Saudi retaliated and 

demanded a multimillion ―payment of compensation‖. Former chief financial officer Heinz-Joachim 

Neubürger testified to German prosecutors that the Saudi, in fact, extorted Siemens. If Siemens would not 

pay, the Saudi is said to have threatened to accord the American Securities and Exchange Commission 

(SEC) and other countries‘ watchdogs documents revealing illegal payments made by Siemens executives 

and employees in the late 1990s concerning Saudi Telecom contracts. Neubürger testified that, thereupon, 

Siemens paid EUR 50 million to the Saudi.
63 

 

Whether or not Neubürger‘s version of the story is true does not matter that much. In light of the 

extent of corrupt practices within Siemens it is escapist to assume that top management at least did not take 

notice of them. That senior executives at Siemens did not react forcefully to rumours or even to evidence 

of corruption clearly has to be criticised. Yet, the Siemens case points to one particular fact. Ending 

corruption means exposure to both the public and prosecution. Significant risks in terms of loss of 

reputation and of liability emerge. What remains is often the sobering discovery – or at least the individual 

perception – that carrying on with corruption is the sole viable option.  
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To break that vicious circle, laws have to be formulated and enforced such that they do both deter 

people from corruption and offering reliable ways back into legality.
64

 Along this line of thinking, also 

corporate liability has to be designed such that it severely punishes those companies whose management 

does not stop corruption, but at the same time concedes leniency to those companies whose management 

aims at ending it. Otherwise, corporate liability may in the end run the risk of producing long-term, 

structural relationships of corruption.  

However, corporate liability in Germany, as well as in many other countries that are party to the 

OECD Anti-Bribery Convention, offers no true incentives for management to voluntarily disclose 

corruptive practices within their business, because they have to fear both large fines and a significant 

damage to their reputation – the latter often being linked to the former.  This is unfortunate. Spontaneous 

disclosure ultimately is the strongest signal of a zero tolerance stance towards corruption, or at least of 

effective regret and the pursuit of implementing good governance in the future.  

This paper provides some clues on how corporate liability can be designed such that (a) deterrence is 

high, (b) window-dressing is replaced by real corporate due diligence and (c) corporations (or their 

management) have a incentive to reports acts of wrongdoing. The paper does so against the background of 

corporate liability in Germany.  

2. Corporate Liability in Germany and Problems for Anticorruption  

German legislators have thus far shied corporate criminal liability because a corporation is considered 

not to have the mens rea necessary to inflict criminal liability. Nevertheless, German law has established a 

legal norm that makes it possible to hold business to account. Legal entities in Germany are sanctioned 

administratively according to § 30 in conjunction with § 9, and according to § 130 in connection with § 30 

of the so-called Administrative Offences Act (Gesetz über Ordnungswidrigkeiten; abbr.: OwiG).  

Liability under §§ 9, 30 OwiG and Problems for Anticorruption  

Under § 30 OwiG, corporate liability is activated by the time a representative of a corporation, that is 

a person authorized to represent the corporation or a person in an executive position, commits a criminal or 

administrative offence by which either the duties pertaining to the corporation were violated or by whose 

means the corporation was benefited or should have been benefited.
65

 
66

Additionally, corporate liability 

under § 30 OwiG is activated if a representative connives criminal or administrative offences, or knows of 

them but does not (try to) prevent them. Then, the corporation is indirectly responsible for the acts of the 

employee that commits the criminal or administrative offence.  

The limitation that § 30 OwiG-liability brings about runs counter potent anticorruption. Even though 

in principle all offences can be attributed to a legal body, corporate liability is not triggered by unlawful 

actions of people who are formally not seen as representatives of the corporation (unless offences were 
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mandated or connived by such representatives). § 9 (2) OwiG counteracts that problem to some extent. § 9 

(2) in conjunction with § 30 OwiG can trigger corporate liability also if agents lower in the corporate 

hierarchy – for instance, branch or department managers, and in principle also external designees such as 

auditors or tax accountants – commit a criminal or administrative offence.  

Nevertheless, the activation of liability remains insufficient. This is because, on the one hand, § 9 (2) 

Nr. 2 requires the explicit assignment of natural persons by the representatives of the corporation. A silent 

or implicit appointment does not suffice to trigger corporate liability in case of wrongdoing by the 

designees. This, however, is often the case when it comes to corruption. On the other hand, § 9 (2) Nr. 2 

OwiG does not cover middlemen or intermediaries. 
67

 Indeed, § 9 (2) Nr. 2 OwiG as a matter of principle 

includes also third parties. But to trigger corporate liability, it is necessary that these parties perform tasks 

that are incumbent upon the representatives of the corporation. This is not applicable in the case of 

middlemen or intermediaries. Consequently, German legislation in its present form may stimulate the use 

of middlemen or intermediaries to avoid corporate liability.
68 

 

Another deficiency is that §§9, 30 OwiG-liability requires the identification of an offender. According 

to German adjudication the offender does not have to be identified personally. However, it is a prerequisite 

that prosecution can prove that some representative, person in an executive position or acting for such 

person committed a criminal or administrative offence.
69 

Clearly, corporate liability should not be tied to 

the personal identification of a natural person since ―complex corporate decision-making does not 

necessarily lend itself to the identification of specific individuals involved in corporate wrongdoing.‖
70

 

Rather, corporate liability should be activated once some, if applicable, unidentified agent commits a 

bribery offence.  

Liability under §§ 30, 130 OwiG and Problems for Anticorruption  

In essence, § 130 OwiG causes administrative liability of a proprietor of a corporation (that is, a 

person who is responsible for attending duties of supervision) by the time he negligently or wilfully omits 

those duties of supervision that are deemed necessary to avoid offences within the corporation, and if these 

offences could have been prevented or significantly impeded by observing his duties of supervision.
71

 

Then, the proprietor can be administratively sanctioned (fined) to the amount of EUR 1 million if he fails 

to exercise due diligence negligently or willfully, that is culpably. In light of this, it is of relevance that § 

130 OwiG allows to hold a corporation to account by means of conjunction with § 30 OwiG. That is, the 

violation of duties of supervision on part of a particular organ or of several organs of a corporation can 

activate the liability also of the legal person.  

Involvement in terms of § 14 OwiG is not needed to activate personal liability. That is, the proprietor 

does not have to carry out a criminal or administrative offence himself, or command, connive or know 
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about the offence in order to be liable pursuant to § 130 OwiG. It suffices that the proprietor knows that the 

commission of a particular offence could have been prevented or significantly impeded through certain 

measures of due diligence.
72

 
73

 

§ 130 OwiG sees to it that management takes measures that are able to prevent or stop misconduct by 

all employees, designees and other contractual partners. Should the situation arise that management fails to 

do so negligently or willfully, it violates its duties of supervision (administrative offence) and the 

corporation is liable following § 30 OwiG. Consequently, management is not enabled to bypass its own 

and the corporation‘s liability by delegating authority and tasks to lower-ranked agents without such 

delegation being tied to commensurate measures of supervision and due diligence.
11 12 

 

At the outset, one may conclude that liability pursuant to §§ 30, 130 OwiG is suitable for preventing 

corruption. If those responsible for exercising due diligence fail to do so wilfully or negligently, or 

delegate authority and tasks of supervision without this being tied to commensurate measures of 

supervision and due diligence, the corporation is held to account. This motivates management to attend to 

its duties of supervision. In practice, though, duty-based liability under §§ 30, 130 OwiG suffers from 

several significant deficiencies that run counter to forceful anticorruption.  

First, the duties of supervision extend only to the prevention of violations of internal duties. 

Accordingly, management solely has to supervise those persons who are entrusted with company-related 

affairs. Sub-contractors do not have to be supervised, because they are not entrusted with internal matters, 

but act in their own business interest.
74

 This, however, means that bribery can also be ―sub-contracted‖, 

with no implications following from §§ 30, 130 OwiG for the main contractor. Only if prosecution can 

prove that a person covered by §§ 9, 30 OwiG participated in or connived a particular corruption scheme, 

corporate liability also of the main contractor would take effect.  

Second, in an affiliated group, top management‘s duties of supervision extend only to the combination 

itself, but not to the supervision of its legally independent subsidiaries.
75

 While this creates leeway for 

corruptive schemes already in the home country of the combine and its national subsidiaries, it particularly 

does so for schemes involving foreign subsidiaries. The adverse effect becomes especially pressing if 

corporate liability does not exist or is not enforced in the country where the foreign subsidiary is 

incorporated. This is issue is also highlighted generally by the OECD Working Group.
76 

 

However, even if management does not try to circumvent §§ 30, 130 OwiG-liability through elaborate 

schemes involving sub-contractors and/or foreign subsidiaries, there are still substantial drawbacks 
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attached to duty-based liability. It is often difficult for prosecutors to pierce organisational structures and 

processes of delegation to demonstrate an actual violation of the duties of supervision pursuant to § 130 

OwiG. Intention or negligence on part of management is challenging to prove. Especially, if prosecutors 

and judges lack the competences necessary for demonstrating that the procedures and the measures of 

supervision taken or omitted, the motives thereof as well as their non-effectiveness are in a causal relation 

with corrupt practices.  

Accordingly, it was not liability pursuant to § 130 in conjunction with § 30 OwiG, that is, a culpable 

violation of the duties of supervision on behalf of the Siemens management, that led to the administrative 

fine on October 4, 2007. Rather, it was § 30 OwiG alone. The reason is that Mr. Siekaczek, the man who 

bribed foreign officials in Nigeria, Russia and Libya, was an executive employee of Siemens. The elements 

of the regulatory offence pursuant to § 30 OwiG were met because a manager committed a criminal 

offence. Corporate liability, however, was not activated because Siemens‘ management negligently or 

wilfully failed to attend to its duties of supervision. This, German prosecutors were not able to prove, even 

though in some cases it may have been conjecturable.  

This points up that, in Germany, a corporation may be able to hide behind a veil of collective 

organised irresponsibility. By means of window-dressing, management can formally comply with § 130 

OwiG – for instance by proving in court that employees were continuously instructed and trained about the 

legal prescriptions they have to adhere to, or by showing that the internal audit department frequently 

exercised control. Then, the duties of supervision pursuant to § 130 OwiG may not be seen having been 

violated, and the legal entity cannot be held liable pursuant to § 30 OwiG since management did not 

commit the administrative offence. Instructing personnel about compliance, however, does not 

automatically lead to actual compliance. Siemens‘ management repeatedly proclaimed that corrupt 

practices would not be tolerated and be punished with utmost severity. Reality looked quite different, 

though. Similarly, high monitoring and control density does not bring about the detection of offences if one 

(consciously) looks for the wrong needles in the wrong haystacks.  

§§ 30, 130 OwiG-liability brings about one other significant negative effect. Even though case law 

has provided some clues about what are considered reasonable duties of supervision, substantial legal 

uncertainty prevails. Management cannot anticipate which measures prosecutors and judges will deem 

reasonable. Besides, some of the measures taken may be non-verifiable in courts, because, for instance, no 

documentation exists or supervision was to a large extent exercised informally. In case of doubt, 

management has to fear that the absence or non-verifiability of particular measures of supervision will be 

misinterpreted by prosecutors or judges as wilful or negligent omission.  

The risk of seeing their corporation held to account wrongfully – and fearing the ensuing negative 

effect on corporate reputation – leads to a reduction of the incentive to report offences of employees, 

designees or other contractual partners; even in case management adhered to its duties of supervision to the 

best of its knowledge, or at least honestly believed to do so. This ultimately undermines the deterrent effect 

of criminal and civil law, because those involved in corruption have less reason to worry about criminal 

charges or civil actions.  

Skimming of Revenues under § 17 (4) OwiG and Problems for Anticorruption  

As stated in the introduction, the District Court in Munich ordered Siemens to pay EUR 201 million. 

The fine can be divided into two parts: 1 million plus 200 million. The basis of the former was § 30 (2) 

OwiG, for the latter it was § 17 (4) OwiG. In essence, § 17 (4) OwiG states that the fine (imposed on a 

legal entity) shall exceed the economic advantage gained from the criminal or administrative offence.  



  

 

This applied in the Siemens case. § 30 (2) OwiG provides for a maximum fine of EUR 1 million. This 

amount did not suffice to exceed the economic advantage that Siemens was able to make from bribery. 

Hence, the court levied an ―additional‖ fine of EUR 200 million. This fine primarily served the purpose of 

skimming the ―profits‖ Siemens made. Strictly speaking, it is revenues-skimming since adjudication in 

Germany has abandoned applying the so-called net principle in favour of the gross principle. The gross 

principle means that, under § 17 (4) OwiG, total revenues without the deduction of costs are skimmed.
77 

 

If profits (net principle) were skimmed instead of revenues (gross principle), no deterrence would be 

achieved at all. From this perspective, changing to the gross principle is an improvement. Nevertheless, the 

gross principle just reduces, but does not eliminate the problem of non-deterrence. Deterrence may be 

achieved for companies that incur high costs. That is, if a substantial loss occurs in the event of skimming. 

Deterrence, however, is not achieved if companies‘ (project- or product-) cost-structure is low. Then, no 

significant difference exists between the gross and the net principle, and the preventive effect that 

skimming intends to bring about fulminates.  

Oddly, hypothetical revenues are not part of economic advantages according to adjudication relating 

to § 17 (4) OwiG.
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 Thus, skimming captures only those companies whose agents were able to bribe 

successfully. Those companies whose agents paid bribes, but nevertheless could not secure an economic 

advantage for their company, cannot be fined in excess of the maximum of EUR 1 million provided for in 

§ 30 (2) OwiG. But is their illicit strategy less worthy of being sanctioned just because they were 

unsuccessful with it? Following the same logic, companies cannot be fined beyond EUR 1 million for 

―feeding‖ or ―baiting‖. There are no revenues to be skimmed if a company seeks to ―cultivate good 

business relationships‖ by means of giving benefits, but no precise return service has materialized. 

Revenues-skimming clearly stands contrary to German penal law, where the granting of a benefit 

(Vorteilsgewährung; § 333 of the German Penal Code; StGB) is criminalized.
79 

 

Moreover, skimming can be disproportional. Imagine the following case. A municipal authority 

invites tenders for a road construction contract. The representative of one of the bidding companies pays a 

small bribe, say EUR 1,000, to the person in charge of soliciting the bids so that he ignores the late 

submitting of the company‘s offer. In the process of an otherwise correct award procedure, the company‘s 

tender is accepted and generates profits in the amount of EUR 5 million (revenues of EUR 10 million 

minus costs of EUR 5 million). The elements of both §§ 30 and 17 (4) OwiG are fulfilled. The skimming 

of revenues, resulting in a loss of EUR 5 million for the building firm, would be disproportional 

considering the EUR 1,000 bribe the representative paid.  

3. Reform Measures  

Three lines of attack seem to be most pressing for reform in Germany. First, un-limiting strict 

liability. This involves, on the one hand, activating liability at the time any agent of a legal person indulged 

in corruption. On the other hand, the prerequisite of identification should be waived. Furthermore, the 

condition that bribery must or should have benefited the corporation should be eliminated. Second, 

German legislation should abandon duty-based liability, that is triggering § 30 OwiG-liability in case of 
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violation of § 130 OwiG, in favour of strict liability, that is triggering § 30 OwiG-liablity by the time some 

agent commits a bribery offence. Such strict liability scheme ought to be tied to a pre-detection voluntary 

disclosure program. Third, the level of the fine should no longer be based on the gross principle, but rather 

on the proven bribe payments.  

Un-limiting Strict Liability  

In cases of corruption, corporate liability pursuant to §§ 9, 30 OwiG is too narrow. Consequently, 

reform should entail abandoning the limits put on the basis of corporate liability. In particular, German 

legislation should provide for strict liability being activated by the time some (unidentified) agent commits 

a criminal or administrative offence in the course of his contractual relationship with the company. In other 

words, corporations should always be held liable if an agent commits a bribery offence. As a result, the 

possibility of avoiding corporate liability by choosing a particular organisational form or structure, or by 

resorting to middlemen, would be eliminated.  

This is in line with the OECD Working Group‘s assessment that ―limiting the liability of a legal 

person for bribing a foreign public official to cases where the bribe was perpetrated by a senior person 

might not cover certain situations, in particular offences committed by legal persons with decentralised 

decision-making processes. For instance, it might not cover the case where someone other than a senior 

person who has been delegated the authority to act on behalf of the legal person in international business 

transactions bribes a foreign public official. A system of administrative or criminal liability for legal 

persons that addresses this kind of situation reflects emerging international trends.‖
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Moreover, German legislation should eliminate the condition that bribery must or should have 

benefited the corporation in order to activate liability. This is again congruent with the OECD Working 

Group‘s appraisal: ―The third cross-cutting issue arises where (…) laws restrict the liability of legal 

persons for the (…) bribery offence to cases where the bribe benefits the legal person that gave the bribe. 

Such a law would not cover cases where a legal person bribes on behalf of a related legal person, including 

a subsidiary, holding company, or member of the same industrial structure (business conglomerate).‖
81 

 

Abandoning Duty-Based Liability  

The system of duty-based liability under § 130 OwiG (triggering corporate liability in conjunction 

with § 30 OwiG) should be abandoned altogether in cases of corruption, and be replaced by the 

aforementioned ―pure‖ system of strict liability. In its current design, § 130 OwiG, first, creates too large 

an opportunity for window-dressing. Second, it produces significant legal uncertainty that inhibits 

reporting on corruptive acts, thereby undermining penal and civil law‘s deterrent effects. A catalogue that 

outlines in a clear and transparent fashion what exactly is understood by § 130 OwiG as suitable measures 

of due diligence may ease the latter problem to some extent. Its actual application, however, is difficult 

because of companies‘ heterogeneity. Besides, such a catalogue again runs the risk of fomenting window-

dressing. When push comes to shove, a company‘s management could argue that it implemented all the 

required measures, and corroborate its stance with some performance appraisals. Prosecution would have a 

hard time to bring forward convincing counterevidence.  
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The problem of both window-dressing and legal uncertainty can be reduced by tying strict-liability to 

a pre-detection voluntary disclosure program. According to such a program, a company is exculpated 

automatically if its management voluntarily discloses offences committed by agents in the financial interest 

of the company prior to detection by prosecution.
82

 The double-system on the one hand provides a true 

incentive for management to report bribery or venality because of automatic exculpation. Penal and civil 

law‘s deterrence is not undermined. On the other hand, it pushes real due diligence. If it is only voluntary 

disclosure that leads to a company‘s exculpation, management is strongly encouraged to take measures of 

supervision that make detection of offences more likely.  

A pre-detection voluntary disclosure program thus operates like § 130 OwiG. Management is urged to 

exercise due diligence in the interest of (its own and) the company‘s well-being. The fundamental 

difference to the current system is, however, that ―due‖ is no longer measured (or tried to be measured) on 

the basis of formal, vague and sometimes opaque criteria, but by means of the actual use of measures of 

supervision. Attendance to the duties of supervision and due diligence are appraised on the basis of 

whether or not management was able to disclose offences before they were partly or entirely detected by 

prosecutors. In other words, since it is only effective measures that make timely disclosure possible, 

management is urged to exercise real due diligence. The possibility of window-dressing and paying lip 

service is eliminated. If managers decide against specific measures of supervision or intentionally design 

them weakly, they bear the risk that the company is going to be held liable in case of detection by 

prosecution.  

Critics of such a system may argue that less ethically inclined managers could still command or brook 

corrupt practices, but by the same token could hastily disclose offences in case of imminent detection by 

prosecution. No liability would result. Such double standards, however, would swiftly be exposed by 

prosecutors. Not least, because those immolated by management on the altar of penal, civil and labour law 

would readily disclose the actual facts. Thus, the leeway for abuse of a voluntary disclosure program is 

rather limited. Besides, the program can be designed such that exculpation of liability is only conceded in 

the case management, if applicable, reveals its own involvement in corruptive acts. Otherwise, leniency 

both for management and the company expires.  

Obviously, even well-designed measures of supervision and due diligence are not capable of detecting 

all offences in a timely manner. Nevertheless, prosecution may get wind of them by anonymous tips or 

own investigations. The proposed model runs the risk of holding corporations liable whose management 

were not able to detect and report offences, yet did not act culpably. To avoid making such a mistake, it 

may be conceivable to abstain from imposing liability if management can prove beyond reasonable doubt 

that it took measures by whose means the offences in question should have been avoided or significantly 

impeded. This would be equal to a reversal of the burden of proof: It is no longer prosecution that has to 

prove a wilful or negligent breach of the duties of supervision – as in the current §§ 30, 130 OwiG-liability 

system – but management has to prove the opposite. Put differently, management would be obliged to 

demonstrate that the procedures and measures of supervision taken (or consciously omitted) as well as the 

motives thereof are in no causal relation with the commission of corruptive acts.  

Such a system disburdens prosecution and may be perceived by the public as fair treatment. If an 

agent is convicted for corruption, but a company‘s management can prove that it did all it reasonably could 

to avoid that agent‘s misconduct, the company is exonerated from liability. One, however, has to keep in 

mind that opportunities for window-dressing again arise. In fact, this system would only be different to § 
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130 OwiG-liability in one respect: the reversal of the burden of proof. To ward off window-dressing 

opportunities, I argue that corporations should always be held liable if some (unidentifiable) agent of them 

commits a bribery offence (strict liability) and if the offence was not voluntary disclosed by management 

prior to detection by prosecution (voluntary disclosure program).  

New Assessment Base for the Fine  

Finally, the system of skimming revenues should be abandoned in favour of assessing the fine on the 

basis of proven bribe payments. Sufficient deterrence – also for those companies or branches of trade that 

have a low cost-structure and for whom skimming hardly has a deterrent effect – could be achieved by 

imposing a fine of, say, 50 times the size of the bribes. Besides, also those companies would be fined 

whose agents bribed unsuccessfully or engaged in ―feeding‖ or ―baiting‖. At the same time, proportionality 

would be preserved. The aforementioned construction company, whose representative paid a EUR 1,000 

bribe, would have to pay a EUR 50,000 fine. Yet, it would not be unduly hit by seeing a loss of EUR 5 

million following the skimming of revenues.  

4. Policy Recommendations  

In cases of corruption, a reformed § 30 OwiG should be the sole basis for corporate liability in 

Germany. § 130 OwiG-liability should be abandoned in favour of un-limited strict liability tied to a pre-

detection voluntary disclosure program. However, corporate liability pursuant to § 30 OwiG does not only 

apply to corruption, but also to other offences such as unlawful competition or environmental impairment. 

The mechanisms of such offences may be very different from those of corruption and may call for other 

reform. Therefore, instead of reforming § 30 OwiG universally, German legislators are urged to make 

corruption-specific amendments to § 30 OwiG. For example, the following amendments may be viable:  

§ 30 OwiG (Fine against Legal Persons and Associations of Individuals) - Amendments  

(X) If it is established that an employee, designee or any other present or former contractual 

partner of a legal person or an association of individuals engaged in the giving or taking of 

undue advantages under §§ 299, 300, and 331-335 German Criminal Code, the legal person or 

the association of individuals is to be fined to the amount of fifty times the size of the undue 

advantages given or taken.  

(Y) The legal person or the association of individuals is not fined if those people responsible for 

performing duties of supervision voluntarily report and disclose the facts under (X). If those 

responsible for performing duties of supervision are guilty partners in the offences stated in (X), 

they have to disclose their involvement. Otherwise, (X) remains applicable.  

Such legislation would bring about the following advantages. Amendment (X) expands corporate 

liability, because corruption offences committed by all natural persons in a contractual relationship with 

the company activate its liability. Liability-excluding delegation of authority without commensurate 

supervision is not possible anymore. In addition, liability cannot be circumvented by annulling the 

contractual relationship or by ―covering‖ the actual culprits via complex corporate decision-making 

processes. Personal identification of an offender is not required anymore under amendment (X). Besides, 

the condition that bribery did or should have benefited the corporation is no longer present. This ensures 

that cases where a corporation engages in bribery on behalf of another legal person also trigger liability. 

Furthermore, the new assessment base of the fine avoids the problems associated with the skimming of 

revenues. In particular, also those companies are menaced by liability whose agents have not (yet) secured 

an economic advantage for the company. At the same time, proportionality is maintained as minor offences 

are not sanctioned overly severe.  



  

 

Amendment (Y), sentence one, provides incentives to a corporations‘ management for taking those 

measures that make internal detection of corruption and voluntary disclosure likely. Window-dressing is 

not possible anymore. Moreover, corporations are given the chance to clear the air and to stop corruption 

of their own accord. Sentence two avoids abuse: If those eligible for initiating the voluntary disclosure 

process are guilty partners in the offence, they have to report this. Otherwise, the company is not 

exonerated.  

5. Conclusion  

In its Consultation Paper the Working Group identifies three main issues for reforming corporate 

liability in the countries party to the OECD Convention on Combating Bribery of Foreign Public Officials 

in International Business Transactions: (a) expanding the base for corporate liability so that it is activated 

by the time some agent commits a bribery offence; (b)  abandoning the prerequisite of personal 

identification, prosecution or conviction of a natural person; (c) giving up the condition that for corporate 

liability to be triggered the legal person was or should have been benefited by the offence.
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Against the background of corporate liability in Germany, this paper confirms these points. However, 

it identifies two further crucial issues. First, reform should also entail assessing the fines levied on a legal 

body on a proper basis. In particular, fines should be a multiple of the bribes given or taken. Countries 

applying concepts such as revenues-skimming should abandon these and levy fines on the basis of the 

bribes. Second, countries with duty-based liability should change their system to strict liability, tied to a 

pre-detection voluntary disclosure program. By doing so, the main deficiency inherent in any duty-based 

liability scheme, specifically window-dressing, can be eliminated. At the same time, by a targeted pre-

detection voluntary disclosure program corporations are both urged to exercise serious due diligence and 

given the opportunity to stop corruption of their own accord. Where management has already taken a zero 

tolerance stance on corruption, a voluntary disclosure program assists them with keeping corruption at bay 

without having to fear wrongful liability and a loss of reputation.  
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15. Susan Rose-Ackermann (Professor of Law and Political Science, Yale Law School) 

I have read the Consultation Paper.  In general, this is an excellent report that highlights both the 

strengths and weaknesses of the convention and makes plausible suggestions for how the OECD can 

engage with the of transnational bribery issue, given the limitations of the convention. Here are my 

comments on a the report. 

The OECD Working Group should consider a proposal made by Daniel K.Tarullo, in "The Limits of 

Institutional Design: Implementing the OECD Anti-Bribery Convention," 44 Virginia Journal of 

International Law 665 (2003-2004). He proposes that the OECD establish a committee of national 

prosecutors to monitor the enforcement practices of signatory states. The goals are to help prosecutors 

develop independent criteria for enforcement, share experiences, and criticize weak or poorly targeted 

enforcement. One purpose is to give prosecutors some leverage with their own governments and promote 

their independence. This seems to me a good idea that the OECD could implement effectively. 

3.1 confiscation: One issue that is not discussed is who ought to get the proceeds of a confiscation. 

Could one imagine an OECD managed trust fund that would spend the funds in ways directly to aid the 

poor in the countries of those who accepted the bribes? Of course, citizens in bribepayers' home countries 

may also have borne costs if the bribes inflated the tax cost of contracts, but they are also likely to have 

gained from the jobs generated by the contract. Furthermore, the level of the bribes confiscated may be a 

very poor measure of the costs of corruption which include the distortionary effect of bribes on public 

choices. Thus penalties might be better targeted to illicit profit levels. Finally, since the chance of catching 

the corrupt is much less than one, one ought to consider efforts not just to confiscate bribes but to assess a 

multiple of the bribes as a fine. Consideration of the level of penalties levied by treaty ratifiers could be a 

topic for OECD investigation. Paragraph 35 does touch on this issue, but it focuses on debarment--an 

important issue but not the whole story. 

I was very interested in the report on the ICSID case in paragraph 39.  This is a good example of a 

treaty with no formal enforcement mechanisms is being used by a tribunal to determine international legal 

standards.  

The discussion of prosecutorial discretion in paragraphs 49-54 is very valuable and relevant to the 

dropped BAE investigation in the UK. The idea of a reason-giving requirement (para 51) is a good one, but 

it is obviously of limited value since it will be the party dropping or not starting an investigation that gives 

the reasons. The Working Group's efforts to "seek clarification" from those who invoke the "public 

interest" is welcome but a rather weak way of putting the matter. Does the Working Group propose to 

comment on a Party's claims to be following the treaty even if it is doing little to put it into effect. Here is 

where Tarullo's proposal might complement the activities of the Working Group. 

I would be interested to see how the Working Group proceeds to examine issues of prosecutorial 

discretion and article 5. My own article, Treaties and National Security with Ben Billa may be helpful. It is 

a expansion of a memo written for TI last year and is about to appear in the NYU Journal of International 

Law and Policy. I can send you the page proofs now if you wish or can provide the finished paper in a few 

weeks. 

Statutes of Limitations. In paragraph 56 the statement that some countries have a statute of limitations 

that begins WHEN the offense was committed seems a very poor rule for white-collar crimes that are hard 

to detect. This seems an important weakness of some legal systems that should be fixed and is a place 

where reform might be helped along by the OECD. I certainly support the emphasis given to study of the 

issue in paragraph 57. 



  

 

paragraphs 129-130: The OECD seems right to point out the vagueness of the term "credible 

evidence". This seems worth study. One idea that has interested me is the possibility of an effort by the 

OECD or the World Bank to develop rough benchmarks for certain common kinds of contracts that could 

help highlight suspect deals. That wouldn't be "credible evidence" taken alone, but they could help direct 

investigations. The risk here is that such data would push corrupt governments and contractors into 

esoteric, one-of-a-kind deals, but those could be examined as well, at least for the worst cases (for 

example, writing telephone specs for sub-Saharan Africa that require them to operate in freezing 

temperatures--reportedly, a real case). 

I hope these comments are helpful. 



16. Duncan Smith (Senior Investigator)  

(Note that the comments presented herein are made in the author’s personal capacity, and do not 

necessarily reflect the views of the European Investment Bank) 

(1) the general impression concerning effectiveness and implementation of the OECD Convention 

(and other instruments) is that, although some parties have been rather slow to recognise the harm that 

corruption does to development and indeed may have sent out mixed signals about the importance of 

corruption as an issue, in the last few years this has changed. Most if not all parties have now 

acknowledge the importance of corruption and governance issues. The problem is that enforcement takes 

time and the time-lag means that the investigations and prosecutions take a while (some times many years) 

to filter through the system. One would hope and expect that, starting soon, the number of investigations 

and resulting prosecutions will rise to match the increasing number of FCPA investigations launched by 

the US DOJ. As a driver of change (in particular raising awareness of corporate executives), big cases that 

hit the headlines are very important, so this process may be expedited by cases such as Titan Corp and the 

current Siemens case. 

(2) the definition of "foreign public official" should include officials (and their spouses and other 

family members - the costs of educating a child are sometimes used as a corrupt payment to the parent) 

working international public organisations or agencies (such as loan officers working for and supervising 

the procurement decisions in MDB loans). 

(3) the definitions adopted in the Uniform Framework Agreement by the IFI Anti-Corruption Task 

Force in September 2006 provide a harmonised definition of fraud, corruption, collusion and coercion that 

applies to all the IFIs. The definitions are sufficiently broad to include private sector bribery and 

consequently avoids a debate about whether an agency (such as a privatised utility company) is a public or 

private entity.  FYI, the link to the IFI  Uniform Framework is: www.eib.org/publications_unlisted/ifi-anti-

corruption-task-force-uniform-framework.htm 

(4) in terms of sanctioning corruption, the World Bank and other IFIs have put in place (and EIB is 

committed to putting in place) an effective sanctions mechanism to provide debarment as one option in the 

range of sanctions available when addressing corrupt entities. Sanctioning (and publicising the sanction) is 

not merely concerned with the company's profit motive (although debarment can affect the income 

stream quite dramatically in some cases) but it is also a function of reputational and regulatory deterrence - 

the prospect of being "named and shamed" can provide effective deterrence to misconduct. 

(5) one jurisdictional issue in particular is the evidential problem of relying on documents from 

another jurisdiction (perhaps with a perceived "less effective or reliable" judicial system) in domestic 

proceedings, even assuming the foreign authorities are willing and able to cooperate in meeting the MLA 

request for documents. 

(6) One key issue going forward will be the effectiveness of new compliance systems in providing 

real-time reports of (attempted) corrupt activities to (i) regulatory and (ii) investigation agencies. Stopping 

the transaction is a primary function of such a compliance system but even if the company walks away 

from the contract or procurement process in order to avoid getting involved, other companies may be less 

scrupulous when faced with a corrupt official and this behaviour would undermine the competitive 'level-

playing field'.  

I hope these observations are helpful - please do not hesitate to contact me if you require clarification. 

http://www.eib.org/publications_unlisted/ifi-anti-corruption-task-force-uniform-framework.htm
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MULTI-LATERAL ORGANISATIONS 

17. Asian Development Bank (Capacity Development and Governance Division, Regional and 

Sustainable Development Department) 

Our observations are as follows.  

(1) We endorse the view put forward in the Review, in that we think that the effectiveness of the 

OECD's anti-bribery instruments should be assessed at various levels. First, the instrument has been quite 

effective in triggering the development of a wide range of legal and institutional instruments to combat 

bribery by the Parties to he Convention. Second, the instrument has been effective in triggering a 

substantial increase in the number if investigations and prosecutions of foreign bribery cases by the Parties 

to the Convention.Third, we would assume that the effectiveness of the instrument has been enhanced by 

the establishment of various other but related initiatives to combat corruption. Examples of these are the 

UNCAC, the OECD-ADB Anti-Corruption Initiative, the Stolen Asset Recovery initiative, but also the 

much tougher stance that indvidual countries have talken on corruption, including in the context of ODA.  

At the same time, however, it has to be acknowledged that the effectiveness of the instrument in terms 

of the number of actual convictions has been unfortunately low.  

(2) - (3) Given the fact that the purpose of the Convention is to "target the supply side of the bribery 

of foreign public officials" and that "the role of the foreign public officials in bribery transactions is not 

dealt with" (cf. paragraph 132), we would like to endorse the suggestion made in paragraph 133, namely 

"for all Parties and non-Parties to the Convention (...) to sign, ratify and implement the UNCAC as well as 

regional anti-corruption conventions [since] this would significantly help to provide an effective legal 

framework for criminalising the passive bribery of foreign public officials [i.e., because UNCAC addresses 

both the supply and demand side of bribery].  

As we are not actively involved in the direct implementation of the instruments, it is difficult for us to 

comment with any greater degree of clarity. We hope that these are of some value. Please let us know if 

further clarification is required.  



18. GRECO (President, Group of States against Corruption, Council of Europe)  

Thank you for your invitation to respond to the consultation paper on Review of the OECD 

Instruments on Combating Bribery of Foreign Public Officials in International Business Transactions Ten 

Years after Adoption. The consultation paper raises a number of interesting issues, many of which are also 

addressed in the context of the Third Evaluation Round of the Group of States Against Corruption 

(GRECO), which is currently underway. This Round focuses in part on the corruption offences established 

under the Council of Europe‘s Criminal Law Convention on Corruption (ETS 173) and therefore looks 

inter alia at the offence of bribery of foreign public officials, solicitation of public officials (and in this 

connection, effective regret), bribery through intermediaries, bribes for the benefit of third parties, 

jurisdiction over bribery offences and statutes of limitation. As 27 out of the 46 member states of GRECO 

are also members of the OECD Working Group on Bribery in International Business Transactions, we 

have a common interest in avoiding overlap and in ensuring that interpretations of the Council of Europe‘s 

anti-corruption instruments and the OECD anti-bribery instruments do not impose conflicting obligations 

upon their members. As regards the latter point, I welcome the references in your consultation paper to the 

Council of Europe‘s Criminal Law Convention on Corruption (ETS 173); moreover your useful glossary of 

international criminal standards laid down in ETS 173, the United Nations Convention against Corruption 

(UNCAC) and the OECD Convention will further support states in implementing these standards.  

As regards the first question raised in the consultation paper, the OECD anti-bribery instruments have 

no doubt been instrumental in increasing awareness of the fact that bribery of foreign public officials is not 

a normal way of doing business. That is in itself a major feat, and has thus also facilitated the work of 

GRECO in this area. Furthermore, the evaluations of both the Working Group on Bribery and GRECO as 

well as the recommendations these two bodies have issued to their members, underline that effective 

review is a cornerstone of the implementation of international legal instruments in the fight against 

corruption, a message that was once again communicated by GRECO to the Second Session of the 

Conference of States Parties to the United Nations Convention Against Corruption in January of this 

year.
84

 

However, it should be recognised that one cannot monitor the same instruments ad infinitum without 

decreasing the effectiveness of such monitoring and contributing to monitoring fatigue. GRECO has 

largely managed to avoid this problem by selecting different themes from the six anti-corruption 

instruments of the Council of Europe
85

 for each evaluation round, allowing for an in-depth evaluation of a 

wide diversity of issues relevant to the fight against corruption, but I realise that the mandate of the 

Working Group on Bribery would not as readily allow it to do the same. In light of this, I take the view that 

to push the international anti-corruption agenda further it would certainly be beneficial for many countries, 

including members of GRECO, if certain issues arising in connection with the OECD‘s anti-bribery 

instruments would be elaborated upon further. In this context, I have looked at the issues raised in the 

consultation paper very much from the perspective of how the work of the OECD/Working Group on 

Bribery and that of GRECO can mutually reinforce each other. This perspective may well be different from 

that of other stakeholders, but it may therefore perhaps be all the more valuable.  
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85 GRECO has a mandate to monitor the following six anti-corruption instruments of the Council of Europe: Criminal and Civil 

Law Conventions on Corruption (ETS 173 and ETS 174), Additional Protocol (ETS 191) to the Criminal Law Convention; 

Resolution (97) 24 on the twenty guiding principles for the fight against corruption, Recommendation No. R (2000) 10 on codes of 

conduct for public officials and Recommendation Rec(2003)4 on common rules against corruption in the funding of political 

parties and electoral campaigns. 



  

 

Issues in connection of which a review of the OECD anti-bribery instruments and subsequent 

monitoring by the Working Group on Bribery might have the most added value for GRECO members are, 

in my view:  

 bribery of foreign party officials (and bribery through the intermediary of a foreign political party 

or party official), in recognition of the fact that the Criminal Law Convention on Corruption 

(ETS 173) does not contain an autonomous definition of (foreign) public officials and that under 

the autonomous definition of foreign public officials of the OECD, foreign party officials are not 

necessarily covered (if these party officials do not hold a legislative, administrative office or 

exercise a public function). As the involvement of foreign party officials in bribery offences is 

not unlikely, consideration of extending the applicability of the OECD anti-bribery instruments to 

bribery of foreign party officials would in my view be advisable; 

 bribery of foreign private sector agents. Although private sector bribery is an offence under the 

Council of Europe‘s Criminal Law Convention on Corruption, the convention allows parties to 

reserve the right to establish this as a criminal offence (contrary to what is stated in your 

consultation paper, I would thus not define private sector bribery as a mandatory offence). Given 

that the work carried out in this area is in its infancy compared to public sector bribery and that 

privatisation has further blurred the distinction between the private and pubic sector in many 

instances, this matter would certainly warrant further attention;  

 application of liability of legal persons to state-owned/controlled companies, in recognition of the 

fact – as highlighted in the consultation paper - that such companies often operate in high risk 

sectors;  

 mutual legal assistance. I recognise that the Working Group on Bribery has traditionally focused 

on mutual legal assistance from the perspective of prosecuting the supply-side of bribery. 

However, considering that the members of the Working Group on Bribery include some of the 

major international financial centres, it may well be useful if in the review of the OECD‘s anti-

bribery instruments the provision of legal assistance by Working Group members in recovering 

the assets from corruption, would be examined. 

As regards the other issues raised in your consultation paper, concerning in particular solicitation of 

(foreign) public officials (and in this context, effective regret), bribery through intermediaries, bribes for 

the benefit of third parties, jurisdiction over bribery offences and statutes of limitation, the Working Group 

might wish to draw on GRECO‘s Third Round Evaluation Reports as they are adopted. These reports will 

no doubt provide additional input to your work.  

Finally, as regards your third question, I am aware that the Working Group on Bribery is likely to 

discuss the merits of amending the OECD Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions versus adding footnotes, additional commentaries, revising the existing 

Commentaries and/or 1997 Revised Recommendation. In this connection, I would like to stress that in the 

context of GRECO‘s monitoring, so-called soft law instruments (such as Resolution (97) 24 on the twenty 

guiding principles for the fight against corruption or Recommendation Rec(2003)4 on common rules 

against corruption in the funding of political parties and electoral campaigns) have turned out to be as 

‗hard‘ in providing a basis for addressing recommendations to GRECO members as the Criminal Law 

Convention on Corruption (ETS 173) and its Additional Protocol (ETS 191). It would therefore be 

inappropriate to consider conventions as being the only international legal instruments of real relevance in 

the fight against corruption.  



I hope that these comments will assist the Working Group in its review of the OECD anti-bribery 

instruments. I wish you every success with this endeavour and will follow the ensuing debate with interest.  

Let me also take this opportunity to congratulate you warmly on your receipt of the Transparency 

International Integrity Award. 

 



  

 

19. The International Monetary Fund (Staff)
86

 

Introduction 

From the start, the IMF has recognized the OECD Convention on Combating the Bribery of 

Foreign Public Officials as potentially a powerful tool in tackling international corruption. IMF 

Executive Directors have encouraged Fund staff to use this tool for paying more attention to the two-sided 

nature of corruption.
87

 Fund staff followed up by sending the Board in 2001 an information paper on the 

genesis and content of the Convention.
88

  Subsequently, during the ratification process and Phase 1 

monitoring, IMF country reports informed regularly on the status of implementation by OECD countries. 

On several occasions, IMF Management publicly referred to the important role of the Convention bolstered 

by  its monitoring arrangement. Finally, the 2006 Global Monitoring Report, by the staffs by the World 

Bank and the IMF, featured the Convention as a critical link in the system of global governance checks and 

balances.
89

  

An important attraction of the Convention for the Fund is the help it offers developing countries. By 

attacking the supply side of corruption, and placing responsibility for implementation largely on industrial 

countries, it helps developing countries overcome some of the weaknesses in their judicial capacity as they 

fight corruption in public finance. Fund staff is further interested in the Convention because of its 

connections with the Anti-Money Laundering framework, in the implementation and monitoring of which 

the Fund plays an active role. 

The IMF has over the past decade developed its own approach to promoting good governance 

and combating corruption which relies on a range of instruments, several of which indirectly support the 

implementation of the Convention. The basis for this approach was the 1997 Guidance Note on 

Governance.
90

 The Note describes a broad role for the IMF in governance despite the limitations implicit in 

its mandate and expertise. It stipulates that the IMF may get involved in governance issues only when they 

have a significant current or potential impact on macroeconomic performance. The IMF must further limit 

itself to economic aspects of corruption. 

Transparency plays a substantial role in the Fund‟s efforts to promote good governance. In the 

late 1990s, the Fund introduced two policy transparency codes—one for fiscal policy and another for 

monetary and financial policies—as well as a standard on the dissemination of economic data. 
91

  Designed 

to aid countries in accessing international capital markets, the policy transparency codes have also proven 

very useful to countries striving for greater accountability in public sector management. Both are 
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accompanied by manuals that illustrate good and best practices, and Fund staff produce Reports on the 

Observance of Standards and Codes (ROSCs) that record progress achieved at the country level.
92

 

Transparency in government procurement and licensing is a key component of the fiscal policy 

transparency. It is backed up by the principle that all contractual arrangements between the public and 

private sector should be publicly accessible. As this principle takes hold, it should further enhance the 

effectiveness of the OECD Convention. The fiscal policy transparency code was also supplemented by a 

special guide on resource revenue transparency.
93

 

The Fund also conducts ―Safeguards Assessments‖ of central banks to ensure proper use of Fund 

resources and to promote good governance of central banks as a general matter.
94

 The framework Fund 

staff uses in conducting these assessments is consistent with the framework used by the OECD for 

implementing the Convention (i.e., encompassing company controls, international accounting standards, 

internal audit, and independent external audits). While not specifically targeting bribery prevention, the 

IMF‘s Safeguards Assessments do seek to promote good governance and transparency in central bank 

financial management and reporting that should nonetheless support efforts by central banks to resist, or 

offer, bribes in the conduct of their work.    

General Comments 

IMF area department staff working on developing countries find the OECD foreign bribery 

convention potentially very useful for their countries which have to address the possibility of bribery with 

a weak national administration, an underdeveloped government audit capacity and grossly deficient 

judiciary. It is of particular importance to the fast growing number of developing countries with significant 

revenues from natural resources such as oil, gas, and mining. Because of the associated rents, these sectors 

harbor especially great opportunities for bribery that developing country governments are often ill-

equipped to deal with on their own.  

Nonetheless, area department staff report that there appears to be little familiarity among local 

officials of the Convention and its potential usefulness. It was suggested that the usefulness of the OECD 

Convention for developing countries could be enhanced by an awareness campaign among officials on 

how the Convention can support them in combating corruption, and in particular what steps they would 

need to take in order to obtain the necessary legal assistance from the Party country that is home to a 

foreign company suspected of having attempted or engaged in bribery. 

Specific Comments 

Chapter II: Criminalisation 

Section II.5:  Investigative and Prosecutorial Discretion 

Staff notes a public perception that enforcement of the Convention is still weak (see, for instance, 

Transparency International‘s Progress Report 07)
95

. This undermines its credibility and discourages use of 

the legal options it affords. One way of addressing this problem might be a stepped-up information 

campaign on the enforcement that is actually taking place. Another way would be to step up the 

enforcement itself. We therefore strongly support the Working Group‘s intention to focus on enforcement 

                                                      
92

 See  http://www.imf.org/external/np/rosc/rosc.asp . 

93
 See http://www.imf.org/external/pp/longres.aspx?id=4176 . 

94
 See http://www.imf.org/external/ns/cs.aspx?id=156  

95
 See http://www.transparency.org/publications/publications/3rd_oecd_progress_report . 

http://www.imf.org/external/np/rosc/rosc.asp
http://www.imf.org/external/pp/longres.aspx?id=4176
http://www.imf.org/external/ns/cs.aspx?id=156
http://www.transparency.org/publications/publications/3rd_oecd_progress_report


  

 

as one of the key cross-cutting issues during the next monitoring phase, including encouraging the right 

degree of prosecutorial activism across all countries Party to the Convention. 

Section II.7:  Money Laundering 

Given the linkages between Convention and the Anti-Money Laundering/Combating Financing of 

Terrorism (AML/CFT) framework, which is in place in all Parties to the Convention, it is of concern that 

―very few Parties have detected foreign bribery through their AML systems‖. The IMF participates in the 

Financial Action Task Force (FATF) meetings as an observer organizations, and provides policy and 

technical advice to its members on the AML/CFT frameworks, including through AML assessments. In 

that context, staff will continue to look with interest at proposals for enhancing the effectiveness of the 

AML/CFT framework discussed in the FATF. 

It is a great challenge for banks to detect a bribery and/or a money laundering offence committed by a 

client through their transaction monitoring systems given the large volume of payments and transfers. 

Moreover, customers can typically provide plausible justifications for--usually complex--foreign 

operations. It could therefore be worthwhile to conduct further empirical and theoretical research into 

making the transactions monitoring systems more effective.
96

  Other areas that could benefit from a review 

would be the effectiveness of implementation of FATF Recommendation 6 on Politically Exposed Persons 

(PEPs)—the . Fund‘s AML/CFT assessments show generally a low level of implementation—and 

complementary actions on the enforcement side. The latter might extend, for instance, to cases in which 

assets held by public officials, including of non-Party countries in Party countries, are clearly 

disproportionate to their regular income. Where the cooperation of an originating non-Party country is not 

fully assured, innovative approaches may be called for. 

Section II.9:  Mutual Legal Assistance 

Fund staff welcome the proposals for exploring ways to increase the efficiency of mutual legal 

assistance (MLA), such as regional cooperation; bilateral MLA treaties as provided for in the UN 

Convention against Corruption (UNCAC); and pro-active use of informal MLA. Once in place, they would 

facilitate the investigation and prosecution of foreign bribery cases. Moreover, adequate cooperation by 

non-Parties under MLA treaties could be monitored and become a device for demonstrating official 

commitment to good governance. 

Section II.10:  Monitoring and Follow-up 

Our impression is that the Convention has benefited from a fair but rigorous monitoring system. It 

provides Parties with incentives to properly implement the Convention and functions as a mutual 

assistance mechanism. Moreover, the monitoring reports disseminate information on the Convention 

widely to domestic and international practitioners. Because it is critical to the effectiveness of the 

Convention, we strongly support the plans for continued monitoring once Phase 2 is complete. 
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Chapter III: Detection and Prevention 

Section III.4:  Role of Internal Company Controls and External Audits 

Internal company controls, internal audits and external audits are all essential for the detection of 

bribery, and possibilities for strengthening them mentioned in the Paper deserve to be explored. Controls, 

accounting and auditing should be improved at the company level but also at the government level, for 

purposes of the Convention especially in procurement and licensing, and particularly in non-Party 

countries. As noted above, for all countries requesting IMF financing, the IMF requires an assessment of 

the safeguards at the central bank against misue of those funds, notably its accounting, internal controls, 

independent auditing and transparency.
97

 These assessments can have a spill-over effect and improve 

accounting and auditing in related sectors. 

It should be borne in mind that the responsibility of external auditors in the audit of financial 

statements--which is probably the most likely type of engagement by which they might detect fraud or 

illegal acts-- is limited to fraud cases that have a material impact on the financial statements. External 

audits of financial statements, accordingly, do not provide a guarantee that all instances of fraud will be 

detected. 

In paragraph 109 the Paper refers to International Standards on Auditing No. 240, which, inter alia, 

sets the rules for auditors' communications with regulatory authorities. This standard was redrafted in 2004 

and the current version of the standard provides clearer guidance regarding client confidentiality and 

reporting requirements. Specifically, the reference to "ordinarily precludes reporting fraud and error.." has 

been replaced with  "may preclude...". Also, in some countries, the auditor has a duty to report 

misstatements to authorities when management and those charged with governance fail to take corrective 

action. The related standard No. 250 on reporting non-compliance with laws and regulations may also be 

of relevance to this work; it is currently being re-considered by the standard-setter. 

Section III.5:  Public Procurement 

Public procurement procedures have a significant bearing on the likelihood of detecting bribery, and 

thus the effectiveness of the Convention. As the Paper rightly notes, enhanced due diligence offers a way 

for strengthening procurement. In this context the adoption, in Party and non-Party countries of transparent 

practices, including timely dissemination via the internet of comprehensive information on tenders and 

tender results, may warrant greater emphasis. The IMF‘s fiscal transparency code with accompanying 

manual and guide strongly advocate transparency across all public financial management activities, 

including procurement and the licensing for the exploitation of natural resources, growing rapidly in 

importance and in many respects analogous to procurement.
98

  In particular they recommend full disclosure 

of contracts between the government and public and private entities as best practice. Full disclosure would 

expose contracts to broad scrutiny, by experts inside and outside the government, and considerably 

increase the chance of detection of any bribery. 
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20. OLAF (European Anti-Fraud Office, European Commission) (Unit Legislation and Legal 

Affairs) 

I refer to your conversation in Bremen with Mr. Kuhl, my Head of Unti at the European Anti-Fraud 

office (OLAF), as concerns the Consultation on the Review of the OECD Anti-Bribery Instruments. He 

asked me to provide you with considerations from our side on the OECD‘s consultation, limited to the 

criminal law area. I would like to thank you for this occasion for us to contribute to the OECD‘s 

consultation process. 

You may be aware that the EU established instruments similar to the OECD Convention on 

combating bribery of foreign public officials in international business transactions, in particular the 

Protocol to the Convention on the protection of the European Communities‘ financial interests, 

OJEC C 313, 23.10.1996, p. 2, and the EU Convention on the fight against corruption involving officials of 

the European Communities or officials of the EU Member States, OJEC C 195, 25.6.1997, p. 2. The main 

purpose of the corruption offences defined by these EU-Instruments is to ensure that corruption in one 

Member State is also penalised if committed by Community officials or officials of another Member State. 

To this end, they contain a wide definition of Community and national officials. The corruption offences 

set out in the Protocol are confined to acts or omissions which damage or are likely to damage the 

European Communities‘ financial interests. The EU Convention on the fight against corruption involving 

officials of the European Communities or officials of the EU Member States requires criminalisation of the 

same corruptive conduct without this additional element. The 1st Protocol and the EU corruption 

Convention alike penalise conduct that includes performance of or abstention from any act within the 

powers of the holder of the office or function in so far as they are carried out in breach of the official‘s 

duties. 

However, the EU-instruments differ from the OECD Convention which generally extends the 

obligation to criminalise corruption to officials of foreign countries, but is limited to business transactions.  

Still you may be interested to hear that the Commission undertook in 2004 and in 2008 an evaluation 

exercise on the implementation of these EU-instruments, which focus amongst others of EU-Member 

States compliance with regard to  

 the criminalisation of corruption offences (which may be of interest for Sections 1.1 to 1.5 of the 

OECD consultation paper),  

 the liability of legal persons (which may be of interest for Sections 2.1 to 2.3 of the OECD 

consultation paper),  

 the sanctions including confiscation (which may be of interest for Section 3.1 of the OECD 

consultation paper),  

 jurisdiction for corruption offences (which may be of interest for Sections 4.1 to 4.2 of the OECD 

consultation paper) and finally  

 money-laundering (which may be of interest for Section 7 of the OECD consultation paper).  

The Commission reports on implementation and on an outlook of what rests to be done via a short 

summary, called the report and a more detailed document, called the Commission Staff Working Paper. 

The latter may be of more interest to you, insofar as it sets out a detailed evaluation of the processes under 

way and the possible short-comings. The annexes of the Commission Staff Working Paper contain detailed 

overviews on the national implementing legislation. 



The 2004 report covering the then EU-15 Member States is available at 

http://ec.europa.eu/dgs/olaf/mission/legal/709final_en.pdf, the related Commission Staff Working Paper at 

http://ec.europa.eu/dgs/olaf/mission/legal/annex709final_en.pdf. The interesting sections are to be found 

on the following pages: 

 corruption offences including sanctions, pages 35 to 45, 

 liability of legal persons, pages 53 to 60, 

 confiscation, pages 60 to 62, 

 jurisdiction for corruption offences, pages 68 to 72 and 

 money-laundering, pages 45 to 49. 

The more recent complementing 2008 report giving an update on the EU-15 Member States and 

extending the evaluation to the now EU-27 Member States is available at 

http://ec.europa.eu/dgs/olaf/legal/doc/2008_77_en.pdf , the related Commission Staff Working Paper at 

http://ec.europa.eu/dgs/olaf/legal/doc/2008_188.pdf . The interesting sections are to be found on the 

following pages: 

 update on developments in the Member States with regard to corruption between 2004 and 

2007, page 17 

 corruption offences including sanctions, pages 35 to 42, 

 liability of legal persons, pages 47 to 53, 

 confiscation, pages 53 to 56, 

 jurisdiction for corruption offences, pages 59 to 62 and 

 money-laundering, pages 42 to 45. 

I would like to underline that OLAF is naturally interested to keep in touch with you also on other 

issues such as the detection and prevention of corruption and corruption in procurement procedures. 
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21. Organization of American States (Department of Legal Cooperation) 

Pursuant to instructions from the OAS Secretary General, Mr. José Miguel Insuiza, I am pleased to 

respond to your electronic communication dated January 18, 2008 requesting our participation in the 

consultation process entitled ―Review of the OECD Instruments on Combating Bribery of Foreign Public 

Officials in International Business Transactions Ten Years after Adoption‖.  

We understand that the consultation is especially designed for Member States and Civil Society 

Organizations, which are in a better position to analyze and assess the concrete implementation of OECD 

Instruments on Combating Bribery of Foreign Public Officials in International Business Transactions. 

However, we would like to express our opinion that the document submitted appears to be thorough. It 

provides a clear snapshot on the status of implementation of the OECD instruments and the difficulties 

faced therein.  

In light of the resource constraints commonly faced by international anti-corruption follow- up 

mechanisms, we are committed to avoiding the duplication of efforts in the implementation of common 

topics found in the OAS and OECD conventions. We would like to take this opportunity to re-emphasize 

our willingness to continue cooperating with OECD in its activities related to the implementation of the 

OECD Convention, as affirmed in the Memorandum of Understanding signed by both Organizations last 

year; particularly, in areas such as mutual legal assistance, conflicts of interest in the public service, 

promoting integrity through transparency and accountability, and enhancing resistance to corruption in risk 

areas such as public procurement, among others.  

Again, thank you for your consideration in allowing us to participate in this consultation process. 



22. The World Trade Organisation (External Relations Division) 

The Director-General has asked me to reply to your correspondence of 18 January and to thank you 

for sharing with us the consultation paper entitled ―Review of the OECD Anti-Bribery Instruments on 

Combating Bribery of Foreign Public Officials in International Business Transactions Ten Years after 

Adoption‖. 

Generally, many WTO rules have the effect of subjecting the exercise of administrative discretion to 

transparency mechanisms and safeguards and of reducing the scope for arbitrary exercises of power, in the 

interests of an open and predictable multilateral trading system.  A broad range of WTO legal provisions 

and activities are potentially of relevance, including: (i) Article X of the GATT, relating to publication and 

administrative rulings to be administered in a uniform, impartial and reasonable manner; (ii) similar 

transparency-related provisions in many other WTO Agreements; and (iii) the WTO‘s work in the area of 

government procedures. 

The existing (1994) plurilateral Agreement on Government Procurement (GPA) helps to reduce the 

scope for corrupt practices by setting out a comprehensive set of rules aimed at ensuring transparent, 

competitive and non-discriminatory conditions in national procurement markets.  The Agreement also 

requires all GPA parties to establish and maintain domestic review (or ―bid challenge‖) systems whereby 

bidders believing that they have been improperly treated in a procurement process can make a complaint 

that will be heard by an independent review body. 

Provisional agreement was reached by the Parties to the GPA in December 2006 on a revision of the 

GPA rules. In addition to improving and modernizing the general rules aimed at establishing transparent, 

competitive and non-discriminatory procurement procedures, the revised Agreement will contain a number 

of provisions explicitly addressing corruption concerns. To begin with, the Preamble to the revised 

Agreement will refer specifically to the ―importance of transparent measures regarding governmental 

procurement, of carrying our procurements in a transparent and impartial manner, and of avoiding conflicts 

of interest and corrupt practices, in accordance with applicable international instruments, such as the 

United Nations Convention Against Corruption‖ in addition to referring to the objective of liberalizing and 

expanding international trade in relation to government procurement markets and other goals and purposes. 

Moreover, Article V:4 of the revised text (to be re-numbered as Article IV:4 when the Agreement is 

adopted) contains a specific requirement that procurement which is covered by the Agreement be 

conducted ―in a transparent and impartial manner‖ that: (i) ―avoids conflicts of interest‖; and (ii) ―prevents 

corrupt practices‖. Furthermore, Article VIII:3 of the revised Agreement provides for the right of procuring 

entities to exclude suppliers from individual procurements on grounds, inter alia, of: (i) final judgements in 

respect of serious crimes or other serious offences; and (ii) professional misconduct or acts or omissions 

that adversely reflect upon the commercial integrity of the supplier‖. 

Note finally that in context of the Doha Development Agenda, the Trade Facilitation negotiations aim, 

in part, to clarify and improve relevant aspects of GATT Article X, which contains basic transparency 

obligations for trade in goods, with a view to further expediting the movement, release and clearance of 

goods, including goods in transit. 

We wish you every success in your endeavours, and would very much appreciate if you would 

continue to keep the WTO updated on your work. 

 



  

 

NON-GOVERNMENTAL ORGANISATIONS 

23. The Corner House (United Kingdom) 

Article 5 

The Corner House is deeply concerned at the recent action of the United Kingdom to halt an 

investigation into foreign bribery on grounds of national security. The Corner House believes that it has 

grave implications for the OECD Convention, if a member state is able to declare unilaterally a national 

security exception to the Convention. It is particularly a matter of grave concern where such a declaration 

is done not in accordance with international law criteria and without a full accounting for the evidential 

basis for such a decision (recognising that there will be limits as to how much information precisely may 

be able to given). 

The Corner House believes that this action has left a large loophole in the Convention which must be 

addressed urgently. The Corner House also believes that such an action has seriously undermined the 

principle of prosecutorial independence which is central to whether Article 5 can be properly adhered to by 

member states. 

The Corner House believes that the OECD Working Group on Bribery must come up with clear 

guidelines at the earliest opportunity stating that there is no national security exemption to the OECD 

Convention, and confining any decision not to comply with the Convention to cases where a state is in a 

situation of true necessity under international law.  The Corner House also believes that the OECD should 

have clearer guidelines for prosecutorial independence. 

Lessons from the UK dropping of the BAE/Saudi investigation 

The Corner House has very serious concerns about the manner in which national security concerns 

were raised and the potential for abuse of national security arguments in the UK case.  

Documents released during the recent judicial review brought by The Corner House and Campaign 

Against the Arms Trade show that : 

a. national security concerns were not based on rigorous intelligence assessments from the Security 

Services themselves on the basis of any objective criteria. The assessment made was from the 

Cabinet Office‘s Permanent Secretary for Intelligence, Security and Resilience. The assessment 

did not include any detailed analysis of the credibility of the threats, the reliability of the source 

of the threats, the impact if such threats were to be carried out and measures the government and 

security services might be able to take to mitigate any such impact; 

b. national security concerns were intermingled with concerns prohibited by article 5 of the OECD 

Convention, such as commercial considerations and damage to international relations, in a 

manner which made it exceptionally difficult to disentangle the real reasons for the government‘s 

case to drop the investigation. 

The case raises the real possibility that the UK government may have used national security 

arguments as a shield for other reasons to which it actually gave as much if not more weight, such as 

damage to international relations and to commercial contracts, and that it did so to avoid international 

obligations which prohibited it from taking these latter considerations into account (Article 5 of the OECD 



Convention).  There is a real danger where states use national security arguments, if they are not required 

to follow international law principles and a clear process, that this may occur again. 

Steps to be taken at OECD level 

The Corner House notes that while there is no national security exemption in the Convention and that 

it would be highly undesirable if there were one, under international law there are very limited and strictly 

confined circumstances in which a state may breach its international obligations in order to protect the 

lives of its citizens. The Corner House notes that under general international law, where a state wishes to 

do so, the state is not entitled to be the sole judge of whether the objective standards have been met which 

would allow the state lawfully to invoke the exemption. The existence of a national security justification is 

a matter for determination on objective grounds, and ultimately to be determined by the courts. There is 

clear authority for this, including from the International Court of Justice.  

Given this situation under international law, The Corner House believes that the OECD must, with the 

assistance of international lawyers, draw up clear criteria based on the International Law Commission‘s 

Articles of State Responsibility and having regard to its Commentary, as to the circumstances in which 

states may derogate from their international obligations under the OECD Convention. These criteria should 

be based on where a situation of genuine ‗necessity‘ exists as defined in Article 25 of the International Law 

Commission‘s Articles on State Responsibility. 

The Corner House also believes that the OECD must also come up with a clear process which 

member states must follow where they wish to breach their international obligations under the Convention. 

This process should include that: 

1. At the domestic level, the decision as to whether a prosecution or investigation should proceed 

where a national security concern based on a situation of genuine ‗necessity‘ is raised must be 

taken by an independent prosecutor, who must make a full, public and written account of the 

grounds on which the decision was taken, documenting clearly the balancing exercise that was 

taken weighting the national security considerations against domestic rule of  law and the 

member state‘s duties under the Convention; 

2. the member state invoking the right to breach their obligations under the OECD must show that 

any such decision is based on full, rigorous and objectively verifiable intelligence assessments 

from security services, without political mediation and the state must provide to the OECD a full 

account of the evidential basis on which their decision was taken; and 

3. the member state invoking the right to breach their obligations must show the OECD what steps 

it took to find a way of bringing a prosecution or conducting an investigation in a manner which 

would not bring about or exacerbate a state of genuine ‗necessity‘. 

The Corner House also believes that the OECD should consider in circumstances where such a breach 

is made by a member state, setting up a special committee consisting of international legal experts and 

possibly national security experts drawn from member states, to consider any such breach and make an 

assessment as to whether the breach was in made in accordance with international law criteria. This 

assessment should be made public. 

The Corner House finally believes that the OECD should undertake a review of the independence of 

prosecution authorities who are signatories to the Convention, examining in detail best practice in this 

regard, and what potential obstacles there are to this. The OECD should consider drawing up guidelines for 

ensuring statutory independence of prosecutors, to ensure that Article 5 considerations may not affect the 

decisions taken by prosecutors. 



  

 

The Corner House believes that member states‘ full compliance with Article 5 is essential to the 

integrity and effectiveness of the Convention, and that there must be rigorous and ongoing monitoring by 

the OECD of whether member states are complying with it. 



24. Global Organisation of Parliamentarians against Corruption (GOPAC)  

General Impressions: The OECD initiative clearly is an essential part of the international effort to 

combat corruption and complements well the UNCAC. I suspect that Canadian practices for dealing with 

bribery of foreign officials by Canadian business firms are reasonably effective. I also believe a 

Monitoring and Follow-up regime that actively engaged parliamentarians would strengthen parliamentary 

oversight of this important area of public policy. This would lead to greater public attention and therefore 

greater assurance that government is acting promptly on recommended improvements. Perhaps more 

importantly, it would provide greater confidence that lack of investigations and prosecutions reflect low 

incidence of such bribery, rather than weak implementation. This would help greatly in responding to the 

aforementioned challenges that OECD countries are only aggressive in pursuing corruption elsewhere 

Commentary: I will limit my comments to the Monitoring and Follow-up issue.  

1. Some members of GOPAC from the less developed world have questioned the sincerity of the 

OECD member countries in implementing the OECD anti-bribery convention, since the number 

of cases prosecuted seem small relative to what they perceive as the scale of international bribery 

that includes OECD countries. 

2. In almost fifteen years in Parliament, serving continuously on Canadian Public Accounts 

Committee, including Chair for eight years, and also as Chair of GOPAC, I was not until quite 

recently aware of a Canadian self-evaluation report or the peer review report on Canada. I am 

certain that the vast majority of my Canadian parliamentary colleagues are similarly unaware. 

More needs to be done to engage parliamentarians on the importance of this international 

endeavor. There are many competing and conflicting pressures on governments who may decide 

that other agendas are more important to pursue. I think of the allegations of bribery against 

British Aerospace that cannot be pursued by virtue of the Government of the UK classifying the 

contracts as national security. But there is no agenda more important to a nation in the long term 

than a policy of good governance delivered with honesty and integrity, and unless parliament can 

be an effective institution of oversight on behalf of the public that agenda will be beyond its 

grasp.  

3. Although I have not personally read your entire consultation paper, my staff tell me that 

parliament is not mentioned in the report. It is not an unusual complaint to find parliament 

ignored. Yet virtually every prosperous country that respects the rule of law has a healthy 

democracy and a parliament that exercises oversight of the executive. If we want to improve the 

effectiveness of the convention it is imperative that we engage parliaments. They are the only 

institutions with the constitutional authority to hold their executives accountable. Little progress 

can be made when a corrupt government, or indeed any government, can pay lip service to the 

convention while blithely ignoring its implementation; all because the oversight bodies 

(parliaments) have neither the capacity nor the information with which to act.   

Corrupt governance is the greatest hindrance to the development of prosperity in the world yet too 

little emphasis is placed in strengthening and engaging parliaments that have the potential to rein in the 

gross excesses of corruption that go on every day in government.  

Possible Actions: If your review process sees potential merit in examining further the idea of 

engaging parliamentarians in Monitoring and Review, GOPAC would be prepared to put together a small 

consultative team of its members to serve as a sounding board. Membership could be limited to members 

from OECD countries or more broadly represented. 

I thank you for the opportunity to comment on this very important convention which has the capacity 

to demonstrate to the world that substantive progress can be made in the fight against corruption.  



  

 

25. Public Concern at Work (United Kingdom)  

Kirstine Drew of UNICORN has just drawn our attention to this consultation reviewing the efficacy 

of the OECD‘s anti-bribery instruments. 

Public Concern at Work is a UK-based charity that promotes whistleblowing. We were consultants to 

the OECD in 1999 on the relationship between whistleblowing and bribery (see report at 

PAC/AFF/LMP(2000)1).  We have since worked on this matter with the Council of Europe‘s GRECO, the 

European Commission, the World Bank and the UN in advance of its convention.  I attach to the 

accompanying email a recent review and good practice guide which explain what we do and our approach 

in more detail. 

While we are not experts on bribery or on how these OECD instruments have been working in 

practice, we do believe they have been extremely important in changing public and organisational attitudes 

to bribery over the last decade.  This is not to suggest that the battle is won only that it is now joined.  

Whatever the fluctuating state of the economy, globalisation and competition mean that the opportunities 

for bribery are greater than they have ever been and the rewards too are greater.  It is for these reasons that 

the principles underlying the Convention need to be reasserted and shown to be working effectively.  

To assist with this, we recommend that the instruments be amended to include a provision that states 

should protect from reprisals those who properly report breaches of the Convention.  While primarily our 

concern is with the position of a public official or employee of a private company, we do recognise that 

there may be a case for consulting on whether such protection might also be extended to others.  

The reason that we maintain whistleblower protection laws are so important is not just that they will 

help detect bribery but, more importantly, they help deter such offences and underpin the resolve of 

responsible organisations.  This is evident from the accompanying survey data on combating bribery that 

Ernst & Young published last year (FIDS Europe Survey 2007).  

This survey asked senior executives in multi-nationals across Europe about attitudes and reactions in 

their companies to suspected bribery.  As the multi-nationals had themselves introduced common policies 

and procedures against bribery, the survey data highlighted any underlying differences in attitudes in 

various countries.  As the table overleaf shows, there was a significant different between attitudes in the 

UK and other European countries.  The only explanation that we can – or Ernst & Young could - give for 

such difference was the existence of legislation that protects whistleblowers.  

 UK Europe 

Proportion who say people in their company feel free to 

report suspected fraud, bribery or corruption 

86% 57% 

Proportion who would report suspected fraud, bribery or 

corruption to the police 

44% 27% 

Proportion who say their company would protect them if 

they reported suspected fraud, bribery or corruption 

84% 68% 

Proportion who say that a case of fraud, bribery or 

corruption occurred in their company in 2006 

53% 61% 



This data clearly suggests that a good whistleblowing law will help 

 deter bribery, 

 reassure people that there is a safe alternative to silence, and 

 ensure that the commitment of responsible businesses to combat bribery works in practice 

I also attach to the covering email a report from the Council of Europe‘s GRECO last year which 

records the unimpressive results of the measures various states have hitherto relied on which require public 

officials to report bribes and corruption.  This report sets out the various issues to consider in 

whistleblower protection laws and it also summarises article 6 on the Council‘s Civil Law Convention on 

Corruption which provides that parties should ensure appropriate protection against any unjustified 

sanction for employees, both in the public or private sectors, who report their suspicion in good faith 

internally to responsible persons or externally to authorities. 

We request that the OECD consults among states and interested bodies on a proposal that the 

instruments be amended to include protection against reprisals for those who report breaches of it.  In our 

view such a provision can sensibly be framed along the approach of the UK, Japanese and South African 

legislation as follows:  

Whistleblowing 

Each Party shall provide effective and proportionate protections for reprisals against persons who 

disclose in good faith to  

I. their employer,  

II. an appropriate authority, or  

III. where justified and reasonable, the wider public  

that in their reasonable belief an offence of bribery of a foreign public official has occurred, is 

occurring or is likely to occur. 

If this is something you see merit in and wish to discuss with us further, we will be happy to provide 

such assistance as we can. 



  

 

26. Open Democracy Advice Centre (South Africa)  

Thank you for the opportunity to comment on the Consultation Paper, reviewing the OECD 

Instruments on combating bribery of foreign public officials in international business transactions, ten 

years after adoption.  

The Open Democracy Advice Centre is a South African Non Profit Organisation which focuses on 

whistleblowing and access to information law. We would argue that right to know laws, involving 

whistleblowing and access to information, have been a key response by the South African government to 

corruption, in both the public and private sector. Unusually, the South African law covers both sectors.  

We would therefore agree with, and emphasize the comments in paragraph 90 of the paper, and 

recommend that the introduction of whistleblower protection legislation is key in fighting corruption, and 

combating bribery.  Full and effective protection is essential . As mentioned in paragraph 102, these 

provisions, where they exist, often do not extend to the private sector. This is inadequate, and we would 

urge reform in this regard. 

South Africa took a key policy decision in this regard when our whistleblowing law was introduced, 

and whistleblowers in the public and private sector are both protected by the law. 2007 saw many 

whistleblowers come to the fore in South Africa.  A number of them succeeded in obtaining protection 

Labour Court. Corruption is most frequently discovered and reported by whistleblowers, as opposed to 

other means of fighting corruption, such as independent audits.  

Imrhaan Mukaddam, a bread distributor, has been hailed as the whistleblower of the poor in South 

Africa for blowing the whistle on price fixing among the large bread producers.  This has been a good 

whistleblowing story for 2007 – wrongdoing was reported, the Competitions Commission investigated the 

price fixing, imposed fines and now it seems that the employees implicated are being disciplined and the 

whistleblower is going about his business as before. 

This is not to suggest the South African can be used as a model, without considering key issues 

around the damages that can be claimed, and the categories of worker that are covered. ODAC has been 

working actively to lobby for improvements to the Protected Disclosures Act, line with the following 

resolution of the Second National Anti Corruption Summit; 

The shortcomings of the Protected Disclosure Act should be addressed and resolved by the Law 

Commission and a report to be provided to the Parliamentary Committees on Justice by the end of 2005.  

The African Peer Review Mechanism Country Review Report highlights the need for strengthened 

whistleblower protection legislation and calls for a review of the Protected Disclosures Act.  

Whistleblowing protections  must not only cover the private and public sector, but also ensure 

effective mechanisms to protect whistleblowers in the workplace.  

A second initiative in South Africa, introduced in part to deal with the apartheid history of secrecy, is 

the right to access to information. This forms part of the platform of measures that can combat bribery. 

Acess to information law covers both the public and private sectors. 

Access to information is not a focus in the review paper, but has certainly featured in a number of anti 

corruption initiatives, For example, the call for companies to ―publish what you pay” is a necessary first 

step towards a more accountable system for the management of natural resource revenues paid by 

extractive industry companies to governments in resource-rich developing countries. There is also a need 

for governments to “publish what you earn‖. If companies disclose what they pay in revenues, and 



governments disclose their receipts of such revenues, then members of civil society will be able to compare 

the two and thus hold their governments accountable for the management of revenues. This will also help 

civil society groups to work towards a democratic debate over the use and distribution of resource 

revenues. (http://www.publishwhatyoupay.org/english/objectives/index.shtml) 

Criminalising bribery is inadequate in the context of states which refuse to adequately disclose their 

budgets and spending.  

Access to information also combats bribe payments at a local government level. Despite many 

significant strides by the current government to deliver services to the poor, the legacy of apartheid 

remains stark. It is in this context that access to information becomes critical for more than just the right to 

freedom of expression, a traditional way of categorizing the right. It is clear from our experience and the 

experience of other projects such as MKSS in India that access to information is a leverage right, allowing 

communities to effectively participate in governance, challenge corruption, advocate for the changes that 

mean most to them, and hold government accountable. 

We would recommend that issue of transparency be considered more thoroughly in the paper, and not 

just in the context of part political funding.  

Thank you for the opportunity to contribute to this important paper. 

 

http://www.publishwhatyoupay.org/english/objectives/index.shtml


  

 

27. Transparency International (International Secretariat)  

The ―Official Commentaries‖ to the Convention are a useful and flexible tool and deserve expanded 

use. No new commentaries have been issued since the original 37 commentaries were published in 1997. 

Commentaries can be approved by the Working Group and do not require going back to legislatures as 

would be necessary for amendments to the Convention. They should be used clarify the meaning of 

Convention provisions. A number of the issues discussed above can be dealt with through commentaries, 

including coverage of foreign subsidiaries and other intermediaries, bribery of foreign political parties and 

party officials, statutes of limitations and facilitation payments. 

This paper will first present the TI assessment of the effectiveness of the OECD Convention ten years 

after its adoption, and then go on to discuss the issues raised by the OECD Consultation Paper, dividing 

them by orders of priority. 

I. TI Assessment of the Convention: Success is Not Yet Assured 

The adoption of the Convention at the end of 1997 was a landmark event in the fight against 

international corruption. Because most major multinational companies are based in OECD countries, the 

Convention is the best instrument for curbing the supply side of corruption. 

The two most outstanding accomplishments of the past decade are the enactment of laws making 

foreign bribery a crime by most of the 37 parties, and the operation of a rigorous monitoring program by 

the Working Group on Bribery. Monitoring reviews have been impressively thorough and the Working 

Group has had the courage to criticize even the most powerful governments. 

TI‘s annual assessments of the status of enforcement have shown mixed results. Our 2007report 

indicated substantial enforcement in 14 countries, including five of the eight largest exporters. However, 

there has been little or no enforcement by over half of the parties, including three of the largest exporters. 

In some countries the message is clear that foreign bribery is no longer acceptable, in others it is 

ambiguous or worse. The conflicting messages are illustrated by the prosecution of Siemens in Germany 

and the termination of the investigation of BAE Systems in the UK. 

The present situation is unstable because the Convention is based on the collective commitment by all 

the parties to compete without foreign bribery. There is danger that existing support will unravel unless 

lagging governments comply without further delays. The assertion by the UK in the BAE case that national 

security considerations override the commitment to prohibit foreign bribery sets a dangerous precedent that 

other governments could use, unless there is prompt action to close this loophole. 

The ultimate objective of the Convention is to change corporate culture and stimulate effective 

anticorruption compliance programs. Based on TI‘s extensive relations with the business community, we 

do not believe that a sea-change in corporate behaviour has taken place. A considerable number of large 

multinationals have taken action, but progress is uneven and incomplete. A higher and more consistent 

level of enforcement will be needed to change corporate culture. 

In the light of the foregoing considerations, TI believes that OECD‘s most urgent need is to step up 

the efforts necessary to ensure that the Convention will be successful, as will be discussed in greater detail 

in the next section, key steps include: 

 Continuation of a rigorous and adequately funded monitoring program until there is active 

enforcement by all parties. 



 Political action to ensure that lagging governments enforce the prohibition against foreign 

bribery. 

 Foreclosing the use of national security considerations as a justification for not prosecuting 

foreign bribery. 

Success of the Convention will have great benefits by laying the basis for a bribe-free level playing 

field for international trade. Failure of the Convention will destroy the credibility of the industrialized 

world in promoting anticorruption programs in the developing world and in important countries such as 

China, India and Russia. It will undermine multilateral anticorruption initiatives by the G-8, the World 

Bank, and the UN, including the UN Convention against Corruption. 

Proposed Priorities 

The order of priorities proposed in the following sections reflects two factors: (i) the importance of 

the issue to combating foreign bribery, and (ii) the likelihood that progress can be made by OECD; we 

assume that the time is not right for actions requiring amendment of the Convention. 

Section II covers the highest priority issues on which the success or failure of the Convention 

depends. 

 Sections III covers high priority issues that would strengthen and improve the coverage of the 

Convention. 

 Section IV covers two issues of longer-term importance on which action can be deferred. 

 Section V covers cooperation with other organizations. 

 Section VI suggests additional Working Group programs 

II. Highest Priority Programs 

(1) Continue Strong Monitoring Program to Ensure Enforcement  

Because there is still only limited enforcement of the Convention‘s prohibition against foreign 

bribery, it is essential that the Working Group continue with a strong monitoring program. Without 

continued monitoring to ensure that lagging governments meet their commitments, support for the 

Convention will unravel. Governments that now prosecute foreign bribery will be reluctant to continue 

enforcement if their competitors persist in winning orders through bribery. 

The principal focus of the monitoring program should be to ensure that: 

 Active enforcement programs get underway in the countries where there has been little or no 

enforcement. Priority should be given to the largest exporters, including Japan, UK and Canada. 

 Governments correct the deficiencies identified in prior reviews.  

Country visits must continue to be a major monitoring tool because they are the only reliable method 

for assessing the adequacy of enforcement. However, reviews can be narrower in scope and cover fewer 

countries than the Phase 2 reviews. New parties to the Convention should of course go through the same 

Phase 1 and 2 reviews as the existing parties. 



  

 

(2) Political Actions to Ensure Enforcement by Lagging Governments  

In countries with the political will to combat corruption, monitoring reviews have greatly contributed 

to effective implementation and enforcement of the Convention. That implementation and enforcement is 

still inadequate in many signatory states, notwithstanding rigorous reviews, suggests that the requisite 

political is lacking, and that additional actions are needed at a higher political level is needed. 

Under existing Working Group procedures countries are required to report back on actions taken to 

correct deficiencies identified in monitoring reports after one year and again after two years. The Working 

Group has also conducted follow-up visits, (so-called Phase 2bis reviews) where it has not been satisfied 

with the response. TI believes that enough time has elapsed and sufficient experience is available to raise 

the follow-up process to a higher political level. 

Watch List. As a first step, the Working Group should establish and publish a watch list of 

countries where enforcement is lagging. This should reflect failures to bring prosecutions and 

to correct deficiencies identified in monitoring reviews. The decision to list the country, and 

the reasons for doing so, should be communicated by a letter from the Chair of the Working 

Group to the Justice Minister. 

High-Level Mission. A high-level OECD mission should meet with each laggard government 

at the Justice Minister (or equivalent) level. OECD should be represented by the Secretary-

General, the Chair of the Working Group, and senior representatives from at least two peer 

countries. 

Suspension from Working Group. If the high-level visit fails to result in an appropriate and 

timely response, the government‘s participation in the Working Group should be suspended 

until corrective action has been taken. 

Peer Pressure. The success of OECD in other fields is widely credited to the effective use of 

peer pressure. Because the failure of the Convention would damage OECD‘s reputation, peer 

pressure to ensure increased enforcement is appropriate and in OECD‘s interest. Peer pressure 

is particularly important where non-enforcement is caused by lack of political will or by 

political desires to gain export orders even by illicit means. TI calls on the governments that 

actively enforce the prohibition on foreign bribery, including France, Germany, and the US, to 

press the laggards, particularly the UK, Japan, and Canada, to meet their commitments under 

the Convention. If private pressure does not succeed, public pressure must be used. 

G8 Report. We note that resolutions adopted at the last four G8 meetings called for 

enforcement of the OECD Convention. OECD should submit a report to the 2008 G8 meeting 

on enforcement by G8 countries. 

(3). Foreclose Use of National Security Exception  

The assertion by the UK that national security considerations justified its termination of the 

investigation of bribery allegations involving BAE Systems and members of the Saudi government poses a 

dangerous threat to the credibility of the Convention. High-level government officials are commonly 

involved in awarding large contracts in such fields as defence, energy and infrastructure projects. If threats 

by such officials to stop cooperation on national security programs become an acceptable reason for 

terminating bribery investigations, a huge loophole would be opened which many governments could 

readily use. We welcome that the decision-making process in the BAE case has been challenged in the UK 

courts. 



The use of national security considerations as a reason for not prosecuting foreign bribery must be 

foreclosed by stating explicitly that the Convention provides no national security exception, and that no 

such exception can be implied. This can be done without amending the Convention by publishing a 

Commentary on the meaning of Article 5. Such action would be fully consistent with accepted principles 

of international law. As pointed out by Professor Susan Rose-Ackerman of Yale Law School, national 

security exceptions are not to be implied under international law, that is the reason why many treaties 

provide explicit national security exceptions. Rose-Ackerman also points out that the broad language of 

Article Five leaves no room for an implied national security exception. (New York University Journal of 

International Law and Politics, Volume 40, Winter 2008.) 

III. High Priority Programs 

1. Overcome Obstacles to Enforcement 

 Centralize Foreign Bribery Enforcement  

A critical obstacle to increased enforcement is that foreign bribery cases require specialized resources, 

such as forensic accountants, anti-money laundering experts, and lawyers familiar with mutual-legal 

assistance procedures. In most countries, such resources can only be provided by organizing a centralized 

office for foreign bribery cases, and not leaving the responsibility to local prosecutors with limited staffs. 

TI‘s 2007 Progress Report on Enforcement indicated that fifteen countries had established centralized 

offices for foreign bribery enforcement, an important step forward. In some countries responsibility for 

criminal law enforcement is based at the provincial, not the national level, and centralizing foreign bribery 

enforcement may not be possible. There, steps should be taken to coordinate and provide specialized 

assistance to local prosecutors. 

 Increase Cooperation among Prosecutors  

A productive meeting of prosecutors from signatory states with members of the OECD Working 

Group on Bribery was held in Rome in November 2007. Such meetings should be held on a regular basis, 

at least annually, because prosecutors are a crucial resource and can provide essential frontline information 

on what needs to be done to overcome obstacles to enforcement. 

Sharing experience among prosecutors on how mutual legal assistance procedures can be improved is 

particularly important. Because cooperation from prosecutors in developing countries will also be needed, 

we urge the Working Group to explore with UNODC how best to promote such cooperation. 

 Improve Complaint Procedures  

Publicly-known and readily-accessible procedures for reporting foreign-bribery allegations are 

essential. TI‘s 2007 Progress Report on Enforcement indicates that thirteen signatory states still do not 

have satisfactory procedures. They should be established without further delays. In addition, as noted in the 

Consultation Paper, government officials who detect corruption should be required to report to 

enforcement agencies. This should apply to officials in a wide range of activities including embassy staffs, 

procurement officials, export financing, and tax auditors. 

 Protect Whistleblowers  

Because bribery is always conducted in secrecy, prosecution is usually impossible unless someone in 

the know is willing to blow the whistle. Protection against retaliation is necessary to encourage 



  

 

whistleblowers to step forward. TI‘s 2007 Progress Report on Enforcement indicates that 19 signatory 

states lack satisfactory whistleblower protection. 

2. Coverage of Foreign Subsidiaries  

There is widespread concern that the Convention‘s prohibition against foreign bribery is often evaded 

when bribes are paid by foreign subsidiaries of parent companies based in OECD countries. That concern 

was amplified by the large number of such subsidiaries that are included in the Volcker Report‘s list of 

companies that paid kickbacks under the UN‘s Oil-for-Food program. 

TI recommends that signatory governments require their companies to adopt anti-bribery compliance 

programs that cover their controlled subsidiaries. Such an approach is consistent with current thinking on 

corporate governance. Most corporate compliance programs apply to the whole enterprise, including 

subsidiaries. It would not raise problems regarding extraterritorial application and could be done by a 

Commentary, without amending the Convention. 

As noted in the Consultation Paper, foreign bribes can be paid through a wide variety of agents and 

other intermediaries, besides foreign subsidiaries. Because the laws passed by almost half of the parties do 

not expressly cover bribing through an intermediary, it would be useful to issue a Commentary on Article 

1, paragraph 1, which makes clear that the ―directly or through intermediaries‖ language must be broadly 

interpreted to covers all forms of agents and other intermediaries. There should be no room for uncertainty 

on this critical issue. 

The need for governments to promote corporate compliance programs is important, beyond the issue 

of foreign subsidiaries and intermediaries. TI‘s Bribe Payers Index, as well as a survey conducted by 

Control Risks, indicates that many companies are still unaware that foreign bribery is a crime and that in 

many countries corporate compliance remains inadequate. 

3. Bribery of Political Parties and Party Officials 

In 2000 TI submitted recommendations to the Working Group to strengthen the coverage of bribery of 

political parties and party officials. (Referred to on p.10 of the Consultation Paper.) For the reasons 

explained in our submission, the prohibition against bribery of foreign public officials may not apply when 

a payment is made to a political party or party official, who influences a public official in awarding 

business. This is a serious loophole than can be closed by a Commentary to the Convention, without 

amending the Convention. 

4. Corporate Criminal Liability 

The flexibility provided by Commentary 20, allowing parties not to apply criminal liability to 

corporations, is out of step with the past decade‘s developments in corporate law and practice. There is 

increasing recognition that to deal with complex crimes such as foreign bribery, corporations should be 

held liable not only for affirmative derelictions but for lack of supervision or control. Only a minority of 

parties still have not provided for corporate criminal liability; however this includes several major 

exporters. There are numerous advantages to recognizing corporate criminal liability and it makes little 

sense to conduct ―functional equivalence‖ analyses to determine whether failure to provide for corporate 

criminal liability should still be tolerated. 



5. Facilitation Payments 

The exemption of facilitation payments from the Convention‘s prohibition of foreign bribery should 

be eliminated. The other anticorruption conventions, adopted after the OECD Convention, do not exempt 

facilitation payments. Moreover, a substantial number of OECD states prohibit facilitation payments. 

There are three reasons why attitudes about facilitation payments have changed since the Convention 

was adopted in 1996. First, it is now widely recognized that facilitation payments are a major problem in 

many developing countries and place a heavy burden on their poorest citizens. Second, facilitation 

payments are often part of widespread extortion schemes organized from the top down, and not isolated 

acts by low-level officials. Third, corporate compliance experts have learned that it is difficult to draw a 

line between facilitation payments and other bribes. This thinking is reflected in guides to compliance, 

including TI‘s Business Principles for Countering Bribery, the International Chamber of Commerce‘s 

Rules of Conduct to Combat Extortion and Bribery, and the World Economic Forum‘s Principles for 

Countering Bribery. 

For these reasons, it would be desirable for OECD to eliminate the exemption for facilitation 

payments. Because the OECD exemption is provided in a Commentary to the Convention, it can be 

changed by revising the Commentary without amending the Convention. 

The exemption is provided in Commentary 9 which states that facilitation payments ―do not constitute 

payments made ‗to obtain or retain business or other improper advantage‘ within the meaning of paragraph 

1 and, accordingly, are also not an offence.‖ This justification overlooks that ―other improper advantages‖ 

can include the granting of permits, licenses or customs clearances, which are often secured by means of 

facilitation payments. John Raven, a noted authority on customs regulation, has observed that the OECD‘s 

exemption of facilitation payments has serious adverse effects on customs. (Raven, Compliance with 

Customs Regulations, Chapter 11, Fighting Corruption: A Corporate Practices Manual, ICC Publishing, 

2003) 

6. Jurisdictional Limitations 

There has been substantial progress in the past decade in extending nationality jurisdiction, and 

Canada appears to be the only holdout. It is time to end the flexibility provided by Commentary 26 for not 

extending nationality jurisdiction to foreign bribery. Permitting nationals to pay foreign bribes, as long as 

they do so outside the country, tolerates an easy and indefensible loophole. 

7. Statutes of Limitations 

The Consultation Paper comments on the wide-ranging practices on statutes of limitations. Article 6 is 

very general, providing only that statutes of limitations ―allow an adequate period of time‖ for 

investigation and prosecution, and there is no Commentary providing guidance. There are at least two 

considerations why the Working Group should issue a Commentary on this important issue. First, bribes 

are always paid in secret and money laundering and other cover-up schemes are widely practiced. Second, 

bribery investigations are very time consuming because the cover-ups must be unravelled and mutual legal 

assistance from other countries will be needed. For these reasons, statutes of limitations should not begin to 

run from the time the offence was committed, but from the time it was discovered. Even with a trigger date 

based on discovery, a long statutory period should be provided. 

8. Outreach to Other Major Exporting States 

Accession to the Convention by other major exporting states would promote the Convention‘s 

objective to curb the supply-side of international corruption. The accession by South Africa is a welcome 



  

 

development, as would be accession by China, India and Russia. Accession by such countries should be 

conditioned on their agreement to submit to the same monitoring reviews as the existing parties to the 

Convention. This is critically important. It would be a strategic error to weaken the monitoring program in 

order to broaden the coverage of the Convention. 

IV. Longer-Term Issues 

1. Private-to-Private Bribery 

The International Chamber of Commerce has proposed that the Working Group undertake a study of 

private-to-private bribery. There are important reasons for undertaking such a study. Privatization of many 

governmental functions has blurred the line between the public sector and the private sector. In a global 

economy, private-to-private bribery transcends national borders and is considered to be widespread. 

Moreover, in many countries the private sector is larger than the public sector. 

Coverage of private sector bribery would represent a major extension of the scope of the OECD 

Convention and the workload of the Working Group. For that reason, OECD action going beyond the 

proposed study should be deferred until after the prohibition against public sector bribery has been 

successfully implemented and enforced. The study should take into account that private sector bribery is 

covered by other anticorruption conventions, and consider what the appropriate role for OECD should be. 

2. Concurrent Jurisdiction and Multiple Prosecutions  

Bribery involving the same briber payer and the same recipient may give rise to prosecutions in 

multiple jurisdictions. Article 4.3 of the Convention provides that when more than one Party has 

jurisdiction, the Parties shall consult to determine the most appropriate jurisdiction for prosecution. It 

leaves open what happens when agreement cannot be reached. This may be the result of differences in 

applicable laws, in enforcement policies, or in political considerations.  

A study to determine what could be done to protect defendants from improper harassment should be 

undertaken. Two observations are pertinent: (i) finding solutions that satisfy prosecutors with different 

interests is likely to be difficult; and (ii) at this stage in the history of the OECD Convention, lack of 

enforcement is a more pressing problem than multiple prosecutions.  

V. Cooperation with Other Organizations  

1. Avoiding Duplicative Monitoring  

In recent years concern has developed over duplicative monitoring reviews under different 

anticorruption conventions. Such concerns are heightened by the entry into force of the UN Convention 

against Corruption (UNCAC). OECD should play an active part in the development of cooperative 

arrangements among the different monitoring organizations. Such cooperation is desirable not only to 

avoid duplication, but because all monitoring programs have serious resource constraints. Cooperation and 

coordinating would make all of them more effective.  

As a first step, all convention monitoring organizations should exchange information obtained from 

prior reviews as well as plans and schedules for future reviews. As a second step, opportunities for closer 

cooperation should be explored. This could include joint reviews of issues of mutual interest and 

identification of areas of comparative advantage of particular organizations. One example would be 

OECD‘s unrivalled experience monitoring foreign bribery. Over time, UNCAC should be able to develop 

extensive expertise regarding asset recovery, mutual legal assistance and other issues requiring worldwide 

cooperation.  



2. Organizations with Specialized Expertise  

In determining issues to which the Working Group should give priority, account should be taken of 

the work of organizations with specialized expertise in areas relevant to the scope of the Convention. 

Examples include the Financial Action Task Force on money laundering; organizations establishing 

international accounting and auditing standards; the development of corporate anti-bribery compliance 

standards by ICC, TI and WEF-PACI; the OECD Export Credit Group; and the Development Assistance 

Committee (DAC) on corruption in donor-funded procurement.  

The work of such organizations is important to the success of the Convention. The Working Group 

should cooperate closely with such organizations and utilize standards developed by them in OECD 

monitoring reviews.  

V. Additional Working Group Programs  

1. Publication of Annual Report on Enforcement  

The Working Group should publish an annual report listing all foreign-bribery prosecutions, including 

convictions and other dispositions, as well as the number of investigations underway in all signatory states. 

The report should be updated to reflect the information reported at the tour-de-table conducted at each 

Working Group meeting. Keeping such information confidential is counter-productive. We recognize that 

some aspects of monitoring reviews may require confidentiality. However, we see no justification for not 

publicly disclosing the names of all foreign bribery prosecutions and the number of all foreign bribery 

investigations.  

The proposal that OECD publish an annual report on enforcement was first made at a meeting of 

OECD prosecutors in October 2003. Because OECD was swamped by its monitoring workload, it was 

suggested that TI do the annual report. This decision should be re-examined. Because the Working Group 

already collects the information, it would be far easier for OECD to publish the report.  

2. Increasing Public Awareness  

The Working Group‘s reports are entitled to high credibility because they present detailed 

assessments of national enforcement programs. Putting the reports on the OECD website is important, but 

is not enough to secure public attention and promote increased enforcement. TI recommends that the 

Working Group take steps to secure a much higher level of public attention in the countries where reviews 

are conducted. Suggestions should be obtained from media representatives, civil society, the private sector 

and trade unions. Some actions have already been taken, including preparation of summaries of the 

conclusions of country reviews, but more is needed. In-country press conferences should be organized, if 

possible by OECD, if not by civil society, bar associations or other interested groups.  

3. Expansion of Commentaries  

The ―Official Commentaries‖ to the Convention are a useful and flexible tool and deserve expanded 

use. No new commentaries have been issued since the original 37 commentaries were published in 1997. 

Commentaries can be approved by the Working Group and do not require going back to legislatures as 

would be necessary for amendments to the Convention. They should be used clarify the meaning of 

Convention provisions.  

A number of the issues discussed above can be dealt with through commentaries, including coverage 

of foreign subsidiaries and other intermediaries, bribery of foreign political parties and party officials, 

statutes of limitations and facilitation payments.  



  

 

4. Consultation Process  

TI commends the practice of the Working Group to hold periodic consultations with civil society and 

private sector organizations. We hope ways can be found to make to such consultations more productive 

for the Working Group and for the participants. Formal meetings with the full Working Group should not 

be the only form of consultation. Smaller meetings on specific issues should be used to facilitate more 

informal dialogue.  

TI appreciates this opportunity to provide written comments on the Consultation Paper. The Working 

Group‘s deliberations on its future plans are of such importance to the success of the Convention that an 

opportunity for discussions with civil society, the private sector and trade unions should be provided before 

these plans are finalized. 



PRIVATE SECTOR 

28. BIAC (Business and Industry Advisory Committee to the OECD)  

I. Introduction   

BIAC welcomes the opportunity to comment on the OECD consultation paper. In our view the OECD 

paper provides a useful synthesis of potential issues to be addressed during the review which appear to 

mainly a summary of the material results of the Phase 1 and Phase 2 reviews concerning the 

implementation of the OECD Anti-Bribery Convention. The OECD paper has also clarified some of the 

questions and issues that BIAC raised in the consultation with the Anti-Bribery Working Group on 20 June 

2007 concerning the exact scope of the OECD anti-bribery instruments.  However, we find in the OECD 

document provides only rather few indications regarding the thinking of the OECD Anti-Bribery Working 

Group concerning priorities for the review of instruments.    

In this submission we provide our views concerning the questions posed by the OECD in its 

consultation document. We raised several of our points included in this submission already at the 

aforementioned consultation in last June. Some of suggestions go beyond the immediate realm of the 

OECD anti-bribery instruments and include for instance public governance issues. Nevertheless, we would 

hope that also these comments and suggestions will be taken into account by the Anti-Bribery Working as 

well as other parts of the OECD dealing with anti-corruption issues. They reflect that fighting bribery and 

corruption effectively inevitably requires a holistic approach across a number of policy areas.   We stand 

ready to provide additional OECD business input as the Anti-Bribery Working Group‘s discussions about 

the review of instruments advance.     

II. OECD questions and BIAC responses   

OECD Question 1:    

What are your general impressions concerning the effectiveness and implementation of the OECD anti-

bribery instruments (i.e. the Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions, the 1997 Revised Recommendation of the Council on Combating 

Bribery in International Business Transactions, and the 1996 Recommendation of the Council on the 

Tax Deductibility of Bribes to Foreign Public Officials) over the last ten years?      

BIAC comment:    

The OECD has been leading the international fight against corruption. Through the Convention and 

its related instruments, the bribing of public foreign officials has become illegal in all signatory states and 

bribes can no longer be deducted from taxes. This important step forward in the fight against bribery has 

led to a more level playing field between OECD businesses.   

The implementation of the Convention has helped to change the perception of the problems raised by 

bribery not least because prosecutions can detract considerably from the positive public image of a 

company. This is seen by companies as a risk factor, independent from the occurrence of actual 

investigation and prosecution in a specific case. The clear focus of the convention as well as the peer 



  

 

review mechanism, including the system of functional equivalence, are important factors for ensuring the 

credibility of the instrument within the business community and for the creation of a level playing field 

among OECD companies. The credibility of the Convention has fostered business confidence in 

governments‘ determination to curb corruption.   

Based on this confidence, companies have undertaken measures that would have been less likely 

without an established framework. Often they have taken voluntary steps to go beyond what compliance 

with the Convention and the respective implementation legislation at the national level requires. Some 

business sectors have established mechanisms to resolve the situation where companies have become 

aware of foreign bribery by their competitors to the mutual satisfaction of all companies in the sector. 

Moreover, many businesses, in particular larger companies and firms in highly-exposed sectors have 

stepped up their anti-corruption efforts through the development of codes of conduct as well as internal 

compliance programs.  Besides, business engages in co-ordinating efforts either with key players in 

specific industrial sectors or on a horizontal business federation level to prevent bribery through 

developing and adopting common standards in the form of codes of conduct which also provide guidance 

for SMEs. The initiatives undertaken by business are crucial to the success of the Convention. Only the 

combined effort of business and governments can lead to a significant reduction in the occurrence of 

bribery.  

In BIAC‘s view the following features of the Convention have particularly contributed to its success. 

They need to be preserved, and if possible strengthened in the future.   

Focus: The Convention addresses one aspect of corruption - the bribing of public foreign officials. 

This clear focus has allowed the Convention to become a recognized international standard against which 

the performance of governments can be benchmarked.   

Reach: All OECD countries and six non-member economies have ratified and implemented the 

Convention. The 36 parties to the Convention represent more than 70% of global trade and 90 % of global 

outward FDI. This high coverage of global trade and investment is critical for the instrument‘s high 

relevance.   

Monitoring: The monitoring processes in the form of peer reviews have been of paramount 

importance. BIAC noted that several countries have amended their legislation following OECD 

recommendations that are based on the monitoring. The phase 1 and 2 processes have given the OECD‘s 

efforts visibility, impact and credibility. Special attention should be given to ensure effective follow-up to 

monitoring reports.    

Private sector involvement: The OECD has established an informal exchange of views with business 

and other stakeholders as an integral part of the Phase 2 review process. BIAC regards this dialogue as 

very relevant to the implementation of the Convention, as it helps to better determine the impact that the 

laws and enforcement have on actual behaviour. Additionally, BIAC regards this well established dialogue 

as an asset to the OECD, in comparison to the United Nations that has not yet established nor envisaged 

any structured stakeholder dialogue on the implementation of the UN Convention against Corruption.  

Despite the achievements in the OECD‘s fight against bribery of foreign public officials, more needs 

to be done to effectively curb corruption and provide a real level playing field for international business 

across OECD countries and in particular outside the OECD. The current review of OECD anti-bribery 

instruments represents an important opportunity to preserve and enhance the effectiveness of the 

Convention. BIAC suggestions concerning issues to be addressed are presented below in response to the 

questions 2 and 3.   



In addition, to reviewing its anti-bribery instruments the OECD should in BIAC‘s view focus 

increasingly on involving major emerging countries into the fight against corruption and also develop 

initiatives which complement law enforcement under the Anti-Bribery Convention. As to co-operation 

with the major emerging economies, BIAC notes that China, India and Russia are not Party to the 

Convention which has the potential to undermine significantly the OECD efforts to create a more level 

playing field for international business. We expect that Russia will become a Party during its process of 

accession to the OECD and that it will make a credible commitment to implement effectively the OECD 

Convention. With regards to China and India, we urge the OECD to use its enhanced engagement process 

with the countries in order to bring them closer to OECD policy standards, and ultimately to work towards 

their adherence to the Convention as soon as possible. The fact that these countries have signed UN 

Convention against Corruption (UNCAC) does not provide sufficient remedy. India has not yet ratified the 

Convention and in any case the UNCAC lacks so far any efficient monitoring mechanism.   

BIAC also believes that the OECD must take a more holistic approach towards fighting corruption. 

Efforts to improve law enforcement under the Convention need to be complemented by initiatives in other 

policy areas. The quality of public governance and public procurement frameworks and practices are for 

example factors which have a significant influence on the occurrence of corruption and where integrity 

must be improved in many countries. Thus, BIAC welcomes recent OECD initiatives to improve integrity 

in public procurement systems and we encourage the OECD to develop similar initiatives in related areas.   

OECD questions 2 and 3:   

What additional insights do you have on any of the specific issues raised in this Consultation Paper?   

What steps do you believe should be taken to address any of the specific issues raised in this 

Consultation Paper, including suggestions regarding the effectiveness of the OECD anti-bribery 

instruments?  

In following paragraphs BIAC provides its view on selected issues raised by the OECD in its 

consultation paper. The order in which we raise the issues reflects the order in which they are raised in the 

OECD paper and does indicate a BIAC priority ranking.    

Definition of foreign public official – the case of state owned enterprises  

BIAC believes that clarification would be very useful to what extent and which circumstances, 

employees of publicly owned companies in their role as bribers and as somebody receiving a bribe are to 

be considered as ―foreign public official‖ referred to in the Convention. The definition of foreign public 

officials includes employees of a ―public enterprise‖ and the Commentary defines a ―public enterprise‖ as 

one over which a government ―directly or indirectly exercises a dominant influence‖. The OECD 

consultation paper notes in paragraph 11 that in some countries the definition of ―public foreign official‖ 

does not cover indirect control or cases where governments hold only a minority of voting shares but 

exercise de facto control.    

Bribe solicitation  

The OECD Convention focuses only on the supply side of a bribery transaction and does not address 

the demand side, i.e. bribe solicitation and extortion by public officials. This in our view a serious loophole 

of the OECD Convention as requests for facilitation payments, bribe solicitation and extortion are 

important factors contributing to the occurrence of corruption.   

We urge the OECD to reflect about how to effectively address bribe solicitation and extortion in the 

OECD anti-bribery instruments. Including the demand side of bribery effectively into the OECD 



  

 

instruments would represent a significant step towards a more corruption-free business environment. Such 

a step would need to be complemented by additional steps outside the realm of the OECD anti-bribery 

instruments which may include the following:   

 Government assistance for companies facing bribe solicitation and extortion (e.g. companies 

need to be able to report such instances to an agency independent from the prosecuting 

authorities);   

 in the context of development co-operation, requirement of independent audits as a condition for 

receiving loans or development grants; and   

 legal reform and simplification of regulation which reduces the opportunities for demanding 

bribes.   

 establishment of sound procurement codes that require open bidding and tenders to act as a 

preventative on corruption;   

Private-to-private bribery   

BIAC regards corrupt practices within and between private companies as detrimental to the business 

environment, a distortion of fair competition and a serious offence against business ethics. Private-to-

private bribery usually provides an undue advantage to the company of the bribing employee. 

Consequently, it impacts negatively and unfairly on the business opportunities of competitors. Further, it is 

detrimental to the company of the bribed employee who in return for the bribe accords a benefit to the 

bribing company which the latter would otherwise not have received.   

Thus, companies are well advised to establish internal policies and procedures which minimize the 

risk to become involved in private-to-private as well as the bribing of public officials.   

While we recognize that private-to-private bribery is an issue that needs to be addressed we question 

whether the OECD anti-bribery instruments are the means that are best suited to tackle this problem. 

Inclusion of private-to-private bribery would mean a significant expansion of the scope of the OECD anti-

bribery instruments and this would bear the risk to lose focus. We believe the OECD would be well 

advised to concentrate its limited resources on ensuring more effective implementation of the provisions 

against the bribery of public foreign officials across countries before expanding its mandate significantly.   

Statue of limitations  

The OECD paper (paragraphs 55-57) indicates huge cross-country differences concerning the periods 

within which a criminal action can be brought (2 to 15 years) and also differences concerning the 

procedure to which the statutes of limitations are subject to. It appears that very wide differences 

concerning the statues of limitations contradict the notion of a level playing field and would believe the 

issue would merit closer examination by the OECD as indicated in paragraph 57.   

Mutual legal assistance  

BIAC agrees with the OECD that lack of mutual legal assistance (MLA) in particular from non-

Parties to the Convention seriously undermine the effectiveness of the OECD Convention (paragraphs 68-

73). BIAC would welcome any OECD work which would facilitate MLA and we support the OECD Phase 

2 recommendations which call for exhausting informal all formal and informal for obtaining MLA from 

Parties and non-Parties.   



Monitoring and follow-up  

Strict monitoring of governments‘ actions and performance is a pre-requisite for ensuring a level-

playing field for business in the signatory states of the Convention and is necessary to ensure that the 

Convention remains the main international instrument to combat corruption. Thus, BIAC is pleased that 

the OECD decided to pursue monitoring as a priority issue beyond Phase 2. In our view, it would make 

sense to start with the post-phase 2 monitoring process after the review of the OECD instruments as been 

completed since the material issues covered in the review should play an important role in the monitoring 

process.   

We understand that the OECD is discussion to conduct in the future a combination of horizontal and 

country specific review. As far as the country specific elements of the review are concerned, BIAC would 

suggest that these should continue to be conducted in the form of peer reviews as this form of review gives 

the process higher credibility than country self-evaluations or assessments undertaken by the Secretariat. 

We would also recommend that future reviews should continue to include on-site visits. Several BIAC 

members that have been involved in arranging business meetings with the lead examiners have reported 

that the visits by the review teams have significantly increased awareness for the problem of foreign 

bribery as well as the legal provisions of the Convention and the national implementation legislation.   

Moreover, we urge the OECD to continue to involve business in the monitoring process. The 

experience of BIAC members that have been fully integrated in the planning and execution of the reviews 

shows that the Phase 2 monitoring procedures serves also as a stimulant to launch initiatives in countries at 

the government and business level for taking further concrete steps against bribery.  

SMEs and foreign bribery   

The OECD argues in paragraph 100 that small and medium sized enterprises (SMEs) generally lack 

adequate internal compliance mechanisms and in paragraph 79 the organisation states that SMEs‘ lack of 

awareness creates a ―serious risk of foreign bribery‖.   

BIAC agrees that SMEs‘ generally tend to be less aware of the details concerning anti-corruption 

rules and that compliance programmes tend to be lacking or to be less effective than in larger multinational 

companies. This reflects the more limited resources that available to smaller companies. It is important for 

governments and business organisations to help raising SMEs‘ awareness concerning the legal anti-

corruption provisions and to provide guidance concerning the implementation of internal anti-corruption 

programmes. A number of initiatives have been developed to that effect with active support by business 

organisations. The recently developed BIAC Anti-Bribery Resource Guide (http://www.biac.org/pubs/anti-

bribery_resource/guide.htm) informs about a number of such initiatives.   

We would however caution not to over-emphasise the potential impact that insufficient SME 

awareness may have on foreign bribery. Rather than contribution to large scale foreign bribery SMEs may 

be involved in facilitation payments and in this context SMEs are the victims of corrupt public officials 

rather than aggressive bribers.  

Development co-operation   

In paragraphs 120 to 124 the OECD stresses the importance of initiatives aimed at ensuring the 

integrity of procurement funded by official development assistance (ODA). BIAC believes that this is an 

important area which merits increased attention. Bilateral donors as well as the regional and multilateral 

development banks must implement best international procurement practices in order to reduce corruption 

in donor funded projects more effectively. BIAC notes that there is a trend to rely in development co-

operation increasingly on the procurement systems in the developing countries. While this potentially 

http://www.biac.org/pubs/anti-bribery_resource/guide.htm
http://www.biac.org/pubs/anti-bribery_resource/guide.htm


  

 

increases ownership and accountability by developing countries it may also cause significant challenges 

concerning the integrity and efficiency of procurement of donor funded projects. Many developing 

countries have only rudimentary procurement frameworks in place which lack efficiency and are prone to 

corruption. Donors‘ accountability to their citizens, taxpayers and parliaments as companies‘ 

accountability makes it imperative to ensure the efficient and effective use of funds which must not be 

jeopardised by the use of procurement systems that do not meet international best procurement practices.  

The OECD should strongly advocate the coherent use of best practice standards in development co-

operation, including in the context of the Methodology for Assessment of National Procurement Systems 

which is currently being developed by the DAC Joint Venture for Procurement (OECD, World Bank, 

bilateral/regional donors, and developing countries) and which does in its current form not promote in a 

consistent way the use of best international procurement practices.
99
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 In a recent submission to the OECD BIAC provided a detailed assessment on which elements of the draft 

Methodology reflect only subpar standards (see ―BIAC Statement on Indicators reflecting Best Practices to 

be included into the draft Methodology for Assessment of National Procurement Systems developed by the 

Joint Venture for Procurement, 13 February 2008‖)   



29. Conseil Français des Investisseurs en Afrique (CIAN) (Commission Anti-corruption) 

Preamble 

The CIAN Anti-corruption Commission welcomes the opportunity the OECD gives it to respond to 

the conclusions drawn by the Working Group on bribery of foreign public officials in international 

business transactions ten years after the signature of the Convention. The CIAN Anti-corruption 

Commission is indeed convinced the fight against international corruption can be efficient only through an 

enhanced synergy of the efforts delivered by international bodies, national public authorities and the 

private sector. 

QUESTIONS FOR CONSULTATION 

Question 1: What are your general impressions concerning the effectiveness and implementation of the 

OECD anti-bribery instruments over the last ten years? 

1. The state of corruption in the world 

The CIAN Anti-corruption Commission considers the corruption offer has increased in the world and 

notes that the amounts involved are higher than they used to be. As a consequence, a number of companies 

from the OECD area tend to withdraw from weak governance countries. The Anti-corruption Commission 

also notes that the number of undue solicitations has increased, especially during tax inspections, customs 

procedures or regulatory operations. In addition, it observes that the members who try to resist are, in 

certain countries, the object of serious, repeated and sometimes violent retaliatory measures, ranging from 

the seizure of bank accounts to the company premises being put under seals, passport confiscation, and the 

non-renewal of residence permits or even physical intimidation of individuals…  In such a context, 

companies which opted for integrity pay a high price, because of the retaliatory measures they face in the 

field or because they are forced to abandon countries or sectors they hence consider as unmanageable.  

The CIAN Anti-corruption Commission does not consider this situation is due to the inefficiency of 

the OECD Convention in itself, but rather that it derives from the emergence of new economic 

stakeholders from non-OECD countries and from the increasing number of weak governance countries or 

countries experiencing civil or military unrest. 

Generally speaking, the Anti-corruption Commission observes that its members firmly committed 

themselves to combat bribery and developed adequate prevention policies and related strategic decisions. 

Position no.1: The CIAN Anti-corruption Commission considers the OECD Convention is not sufficient 

to reduce the impact of bribery on the African continent; however its ambition should not be revised 

downwards but rather reinforced. The CIAN Anti-corruption Commission considers the assessment of 

the OECD Convention on bribery of foreign public officials in international business transactions’ 

effectiveness cannot be delivered independently from other international conventions (Council of 

Europe, United Nations). These instruments are meant to remedy certain shortcomings (the non-

criminalization of passive corruption) and limits (the small number of State Parties to the OECD 

Convention) while highlighting the originality of its follow-up mechanism. 

2. The issue of passive corruption criminalization 

Although the CIAN Anti-corruption Commission deplored the absence of criminalization of passive 

corruption in the OECD Convention provisions right from the beginning, it considers this shortcoming is 

less prejudicial today as criminalization is addressed by the Criminal Law Convention of the Council of 



  

 

Europe and the United Nations Convention against Corruption. Certain countries such as France are hence 

in a position to sue and sanction foreign public officials who entered corruption pacts. 

It is essential to criminalize passive corruption on two grounds: on the one hand because it is part of 

the elements allowing to resist undue solicitations companies are often faced with in a number of emerging 

countries, and on the other hand because without this equity dimension, it is difficult for companies to 

justify the merits of fighting bribery if one of the actors involved in the offence enjoys a de facto impunity 

given the laxity of justice in certain countries. 

Position no. 2 : The CIAN Anti-corruption Commission considers the criminalization of passive 

corruption is essential in order to combat undue solicitations companies are faced with, and that this 

shortcoming of the OECD Convention is usefully balanced in countries where the Criminal Law 

Convention of the Council of Europe and the United Nations Convention against Corruption have been 

transposed in the meanwhile. 

3. The issue of the limited number of State Parties to the OECD Convention 

When the OECD Convention was signed nearly all exporting companies belonged to the OECD area, 

whereas ten years later a great number of companies operating on international markets come from 

countries which did not sign the OECD Convention and are still in a position to use bribes to win or retain 

contracts in weak governance countries without running too much of a risk. The CIAN Anti-corruption 

Commission took note of the moves made towards certain non-signatory exporting countries and considers 

it is a top priority to encourage them to sign, ratify and transpose the OECD Convention. The fact that 

companies from emerging countries are not necessarily sued for international contract-related bribes 

induces serious competition distortions (to the detriment of companies that chose integrity) while impeding 

the reduction of corruption in weak governance countries. 

In theory, the United Nations Convention should remedy this situation but the number of signatures to 

date conceals the poor numbers of effective ratifications. Moreover, the absence of a proper follow-up 

mechanism, such as this of the OECD, significantly mitigates its efficiency. However, the Commission 

welcomes the OECD initiatives intended to third countries, such as the OECD Anti-corruption Network for 

Eastern Europe and Central Asia, the anti-corruption Istanbul Action Plan or the Good Governance for 

Development programme (MENA). 

Position no. 3 : The CIAN Anti-corruption Commission considers that the absence of the main 

exporting emerging countries among the State Parties to the Convention is a major hindrance to the 

efficiency of the latter, and that the OECD should urgently accelerate and broaden its diplomatic and 

technical efforts towards these countries in order to remedy this shortcoming.     

4. The issue of the OECD Convention follow-up mechanism 

Although the limits of the effectiveness of the follow-up mechanism showed in some OECD countries 

that proved particularly reluctant to effectively implement the Convention, this mechanism remains the 

only hope of gradual harmonization of proceedings and sanctions, and in the long run of efficiency of the 

OECD instruments to combat bribery while avoiding competition distortions. 

A greater media exposure of the assessments by country should allow the OECD to gain the support 

of public opinions favorable to the fight against corruption, support that certain governments currently 

grant it. 



Furthermore, the imminent accession of new non-OECD State Parties to the Convention, the 

administrative or legal structures of which are sometimes very different from the average of State Parties, 

requires the reinforcement of the follow-up mechanism. 

Finally, the OECD follow-up mechanism appears as a pioneer and thus rightly remains the example 

for other international instruments signed at the Council of Europe and United Nations. In such a context, 

any improvement in terms of efficiency will act as a lever for other international authorities. 

Position no. 4 : The CIAN Anti-corruption Commission considers the follow-up mechanism is crucial in 

terms of OECD Convention effectiveness, and that it is the only means available to prevent business 

distortions related to the heterogeneous implementation of the Convention. The Commission states that 

a greater media exposure of the assessments by country would improve its efficiency, and that the role 

and means of the follow-up mechanism should be enhanced as a consequence of the imminent 

accession of new State Parties, the administrative and legal structures of which are sometimes very 

different from the average of State Parties. 

QUESTIONS FOR CONSULTATION 

Question 2: What additional insights do you have on any of the specific issues raised in the consultation 

paper? 

Question 3: What steps do you believe should be taken to address any of the specific issues raised in the 

consultation paper? 

The follow-up mechanism should in particular address the three following aspects: i) the 

harmonization of the sanctioning modes related to plea bargaining in respect of the competition distortions 

between criminal and non-criminal sanctions, ii) the identification of international good practices 

implemented by companies and their acknowledgment by the public authorities, and iii) the importance of 

a global approach in fighting corruption when it comes to development aid policies and business policies. 

5. The issue of the harmonization of sanctioning modes related to plea bargaining 

The CIAN Anti-corruption Commission notices great disparities between the OECD countries 

concerning the implementation of sanctions. In certain countries, the legal authorities accept that a 

company should ―plea bargain‖ for a bribery offence and, in return for its cooperation with the legal 

authorities and implementation of reinforced audit and compliance programmes, should be entitled to a 

mitigation of penal sanctions, at least concerning the manager‘s responsibility. In other countries such as 

France plea bargaining is only possible in the form of an ―appearance upon prior plea of guilty‖ and 

limited to offences punished by less than five years‘ imprisonment. This difference is significant in terms 

of deployment of a rigorous corruption prevention programme: 

In countries where plea bargaining is not accepted, a manager discovering a case of corruption he was 

not aware of is not encouraged to reveal it to the legal authorities because his penal responsibility might be 

at stake. And in case he decides to improve its corruption prevention system, he might be tempted to do so 

progressively so as not to attract attention or suspicion. It is worth noting that the absence of plea 

bargaining in certain countries does not shorten the duration of proceedings that often take years, which is 

prejudicial to the image of justice in the country and to the company‘s reputation. Given that plea 

bargaining implies cooperating with the legal authorities, they would help to reduce the duration of legal 

proceedings. 



  

 

On the other hand, in countries where plea bargaining is possible, a manager discovering a case of 

corruption he was not aware of is encouraged to reveal it to the legal authorities and use examples of such 

cases and legal injunctions to deploy a rigorous corruption prevention programme.  

Let us bear in mind that within the OECD area, companies faced with the American legal authorities 

because of bribery in international transactions that chose plea bargaining are today among those with the 

most rigorous and exhaustive corruption prevention systems.  

Moreover, the lack of harmonization of the modalities related to plea bargaining implies two concrete 

problems as shown by the two examples below: 

In case the headquarters of a company decide to use plea bargaining in a jurisdiction where it is 

possible to do so, it becomes a major issue for subsidiary managers in countries where plea bargaining is 

not possible. Either the staff will decide to entirely and voluntarily reveal the case in response to the 

injunctions of the headquarters‘ jurisdiction - its penal responsibility might thus be involved in the face of 

the jurisdiction of the subsidiary‘s host country. Or it will refuse voluntary disclosure thus putting the 

headquarters in a difficult situation in the face of their own jurisdiction, and the headquarters might be 

inclined to take disciplinary measures against uncooperative staff. 

In case one of the companies of a consortium decides to use plea bargaining to a corruption offence 

before the headquarters‘ jurisdiction, such a decision would de facto put the other companies with 

headquarters in a country where plea bargaining is not possible in a delicate situation.  

Position no. 5: The CIAN Anti-corruption Commission considers that within the framework of its 

assessment processes, the Working Group should review the way plea bargaining i) encourage 

companies to disclose corruption offences more often than in countries where it is not possible, ii) 

encourage companies to develop rigorous corruption prevention programmes following these legal 

decisions and iii) allow legal authorities to deliver judgments more quickly and as a result to deal with 

more cases over one year. As a consequence and in so far as the OECD Convention deals with offences 

in international transactions, the CIAN Anti-corruption Commission considers that the issue of the 

harmonization of sanctioning modes related to plea bargaining is crucial and deserves further 

consideration.   

6. The issue of the identification and acknowledgement of international good practices to prevent bribery 

On several occasions the report underlines the responsibility of companies in implementing corruption 

prevention systems in accordance with international good practices. However, except for a limited number 

of countries, corruption prevention devices are rarely considered by legal authorities as exculpatory 

elements showing the actual will of the company‘s management to ban corruption from its business 

practices. The development of a corruption prevention system is costly in financial terms and because the 

management needs time to reorganize procurement and monitoring procedures. Given that a prevention 

device will not prevent – as for industrial accidents – an isolated individual from committing a fault, many 

companies tend to consider a minimum device is sufficient, as developing broader mechanisms could 

appear way too costly in comparison with the way legal authorities tackle them. The overall effectiveness 

of a prevention device being directly related to the rigor and exhaustiveness of the means employed, it is 

advisable that all legal authorities of State Parties officially accept that companies equipped with rigorous 

devices should enjoy a mitigation of the penal responsibility of the management, following the example of 

the United States and Italy.  

Similarly, it is surprising to note that when donors launch calls for tenders, no information is 

explicitly required about the nature of corruption prevention devices in place, whereas companies are 



generally required to prove everything is in order with their national tax administration and social 

organizations. As a consequence, while international aid increasingly develops, new competitors emerge: 

companies from countries which did not sign the OECD Convention and are in a position to use bribes to 

win calls for tenders launched by development-related administrations without running any penal risk in 

their country, while the countries of these administrations forbid their national companies to use this type 

of undue commissions. The obligation of disclosing corruption prevention devices should be a prerequisite 

for companies to be shortlisted for calls for tenders and should apply to all multilateral development banks, 

the main shareholders of which are the OECD-area countries. The CIAN Anti-corruption Commission 

does not understand why these banks are reluctant to do so while claiming that fighting corruption is one of 

their top priorities. 

Finally, it is obvious that international good practices often mentioned by the OECD report are 

sometimes difficult to define given the diversity of sectors and organizational structures of the companies. 

In this respect, the issue of the different methods of payment of intermediaries is significant. 

Comparatively, very little data is available on this topic at the international level, and the OECD could 

usefully encourage professional organizations such as the International Chamber of Commerce, the BIAC, 

etc. to deliver recommendations on this topic, and could organize forums on a regular basis to allow 

companies to discuss the prevention actions they implement and the difficulties they are faced with. 

Position no. 6 : The CIAN Anti-corruption Commission considers that by explicitly mitigating the penal 

responsibility of managers who implemented rigorous corruption prevention devices, the legal 

authorities of State Parties to the Convention would directly contribute to the effectiveness of prevention 

policies. The Commission suggests this topic should be part of the assessments conducted within the 

framework of the follow-up mechanism. The CIAN Anti-corruption Commission also thinks that the 

way donors require companies to be equipped with corruption prevention systems as part of the short 

listing criteria should be reviewed within the framework of these assessments. Finally, the CIAN Anti-

corruption Commission considers the Working Group could organize useful debates on the corruption 

prevention good practices implemented by companies.  

7. The issue of combating corruption as a global approach  

Few international entities enjoy the competence and authority of the OECD in terms of governmental 

action. But fighting corruption requires a global approach: it must be part of international trade, aid and 

public management policies.  The works delivered by the OECD on these issues are scattered and do not 

appear to be truly coordinated. It is not certain fighting corruption is a priority of aid policies, which in the 

eyes of the CIAN Anti-corruption Commission is paradoxical given that bribery is a major hindrance to the 

investment of OECD countries in weak governance countries. It is also surprising that the ratification and 

effective transposition of an international anti-corruption convention are no sine qua non conditions to any 

bi or multilateral trade liberalization negotiation.  

The OECD Working Group should act as a leader for governmental action as a whole when it comes 

to combating international corruption, particularly since its follow-up mechanism would enable it to assess 

its cross-industry implementation.  

Position no. 7: The CIAN Anti-corruption Commission considers fighting bribery requires a global 

intergovernmental approach the OECD is in a position to manage and thinks its Working Group should 

act as a leader as its follow-up mechanism allows it to deliver assessments of State Parties to the 

Convention. 



  

 

Appendix: the French Council of Investors in Africa (CIAN) and its’ Anti-corruption Commission 

The French Council of Investors in Africa (CIAN) is an independent, professional organization made 

of about a hundred companies operating on the African continent via their 1000 subsidiaries.  

The CIAN members are major French companies investing in Africa among others, and companies 

specializing in Africa. The CIAN organizes geographical working sessions (Western, Central Africa…) 

and sessions by topic (sustainable development, health with ―Sida-Entreprises‖, anti-corruption…).  

Relying on about thirty years of existence, the CIAN shares its expertise of Africa and more 

particularly of the relations between the private sector and development. The European and African public 

authorities often consult the CIAN. 

For example, its Deputy Chairman has a seat on the board of directors of the Agence Française de 

Développement (AFD) and the British authorities consulted the CIAN while preparing the African section 

of the Gleneagles G8 Summit. Various African presidents and ministers regularly meet with the CIAN 

when they travel to Paris. The CIAN is part of the European Business Council Africa- Mediterranean 

(EBCAM) gathering its European counterparts.  

Every year, the CIAN publishes an annual report based on surveys conducted with its members. For 

the first time, the 2008 report produced a general corruption-related index in different countries and a map 

of undue tax solicitations, thus appearing as a real barometer of economic life in these countries. 

The Anti-corruption Commission was set up in 2002 to give its members the opportunity to discuss 

current legal events related to bribery, international good practices and the issue of undue solicitations in 

certain African countries. The Commission acts as a spokesman to convey its members‘ concerns to the 

(French) national and international public authorities. 

Philippe Montigny, Chairman of ETHIC Intelligence, has been chairing the CIAN Anti-corruption 

Commission since its creation.  

For further information go to: www.cian.asso.fr 

 



30. International Chamber of Commerce (ICC Commission on Anti-corruption) 

1. ICC welcomes the opportunity, through the Consultation Paper, to cooperate once again with the 

OECD Working Group on Bribery. 

2. You will find hereunder the comments made by the ICC Anti-Corruption Commission with a view 

to evaluating the effectiveness of the OECD Anti-Bribery Instruments (the ―Instruments‖) and to providing 

suggestions, based on the experience of world business, for the further strengthening of the Instruments‘ 

implementation. 

We have structured our input, in conformity with your request, along three lines: 

(a)  ICC‘s evaluation of the effectiveness and implementation of the Instruments. 

(b)  ICC‘s insights on specific issues mentioned in the Consultation Paper. 

(c)  Suggestions on steps to be taken to address the specific issues raised in the Consultation 

Paper, including possible revisions of the Instruments. 

3. ICC’s evaluation of the effectiveness and implementation of the Instruments 

a. From a business perspective, it clearly appears that the adoption of the Instruments and the work 

performed by the Working Group during a period of more than ten years has produced substantial and 

irreversible effects on the way international bribery is treated: the criminalization of bribery of foreign 

public officials is now general in the OECD area and tax deductions for bribe payments are generally 

disallowed. 

b. There should be no way back on these fundamental results. The effective, continuous and thorough 

monitoring of the Instruments‘ implementation, conducted by the Working Group should guarantee the 

consolidation and enhancement of what has been achieved up to the present date. The monitoring process 

played a determining role in the recognition by State Parties of their obligations and responsibilities under 

the Instruments. 

c. The results from the Phase 2 country examinations have however revealed notable differences in 

the way State Parties enforce their national anti-foreign bribery laws. We therefore encourage the Working 

Group to pursue with the same determination as before, specially under the Phase 2bis examinations, its 

monitoring activity with a view to equalizing the conditions between the different jurisdictions and in 

particular the way legal enforcement is pursued. For its part, business reaffirms its readiness to contribute, 

in any appropriate capacity, to the success of the monitoring of the Instruments. 

d. The Instruments‘ effectiveness can be evaluated by the number of enquiries, investigations and 

convictions of corruption cases, made on the basis of the national implementing laws adopted by the State 

Parties
100

. 

ICC believes however that the effectiveness of the Instruments should also be measured by the 

considerable work accomplished, since the adoption of the Instruments, by the private sector through 
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 Increasing numbers of fraud can in part be explained by the ―fraud controls paradox‖, meaning that when controls 

are implemented, the number of frauds detected increases almost immediately, while the deterrent effect of 

controls takes time to become visible. PricewaterhouseCoopers, Investigations and Forensic Services, 
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Crime Survey‖, March 2007, p.4. 



  

 

corporate codes of conduct aiming at complying with the standards, laid down in the Instruments, and 

through integrity programs
101

. 

Indeed, significant self-regulatory work has been accomplished at three levels in the business world: 

(i) at a global level, by the United Nations Global Compact, the International Chamber of Commerce, the 

Partnering Against Corruption Initiative (PACI) of the World Economic Forum and Transparency 

International (these four organizations cooperating more and more frequently on a number of cross-cutting 

anti-bribery issues), (ii) at a sectoral level, by e.g. the Extractive Industries Transparency Initiative 

(E.I.T.I.) and the Common Industry Standards for the European Aerospace and Defense (CIS) of the 

AeroSpace and Defense Industries Association of Europe (ASD)
102

 and (iii) at the level of the individual 

enterprises
103

. ICC sees no trend of a reduction of the compliance efforts of the companies at any of those 

levels in the future, even if business has the impression that its efforts are not properly recognized. 

e. As the Working Group has noted in  the Consultation Paper, there have been a number of 

developments outside the OECD area that have an impact on the fight against international corruption and 

one is  referring here more specifically to (i) the international instruments, which address all forms of 

corruptive practices (including passive corruption and private-to-private corruption) and to (ii) the 

emergence of countries, which are not party to the Instruments, as major economic players and which are 

not bound by the restrictions included in the Instruments. 

This raises the question of the outreach of the Instruments to these emerging economies. ICC can only 

but encourage the Working Group, in order to promote the Instruments‘ effectiveness, to pursue its 

outreach program in the direction of the emerging countries in order to make these countries aware of the 

prohibitions embedded in the Instruments and to encourage them to adopt the Instruments‘ standards. 

f. The Instruments have benefited from a strong focus but have missed an important point of the 

corruption equation: the demand side (i.e. bribe solicitation and extortion). This detracts from the 

Instruments‘ effectiveness in creating a level playing field and puts OECD business in an awkward 

position, as numerous company executives, frequently exposed to extortion, will confirm
104

. Recent 
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 This point is accurately reflected in § 99 of the Consultation Paper. 
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 The CIS were approved by the ASD Board on June 14, 2007 and presented on October 4, 2007 to the ASD 

National Associations, in Barcelona at the First Meeting of the European Defense Industry Anti-Corruption 

Forum. Nearly all ASD National Associations have signed an ―Endorsement Sheet‖ and are presently in 
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 In its study titled ―A Survey into Fraud Risk Mitigation in 13 European Countries‖, Ernst and Young observes that 
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respondents consider that it is useful in preventing and detecting fraud, bribery and corruption. 
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companies surveyed reported that outside Western Europe and North America, they encountered 

circumstances where they were asked to pay a bribe. In comparison, 21 % to 54 % of companies from the 
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markets, over one third of companies (34 %) believed that they had found themselves in a position where 

they lost a business opportunity to a competitor, which they thought may have paid a bribe, compared with 

a global average of 24 %. This is significantly higher than the developed markets of North America (6 %) 

and Western Europe (14 %), which, according to the Survey, ―have well-established anti-corruption 

conventions that are supported by a culture that rejects corruption‖. 



evolution shows that economic crime is not diminishing and it may be feared that the worsening of the 

world economic conditions will only exacerbate this situation
105

. 

4. ICC’s insights on specific issues mentioned in the Consultation Paper 

a. Bribes through intermediaries (p. 7) 

(i) Intermediaries continue to play an important role in international business. Even for very large 

enterprises it is difficult to have own personnel in all countries where they want to transact business. While 

recognizing the significant role of the intermediaries, ICC takes the view that recourse to them should be 

handled with great care and that, in particular, companies should not utilize intermediaries to channel 

payments to governmental officials
106

. Additionally, any payment to an intermediary should represent no 

more than the appropriate remuneration for legitimate services rendered; the intermediary should explicitly 

agree not to pay bribes; the agreements with intermediaries should include a clause allowing the principal 

to terminate the contractual relationship if a bribe is paid and the principal should keep a record of the 

names, terms of employment and payments. 

(ii) In the ASD Common Industry Standards, mentioned supra, substantial attention is given to 

intermediaries. In particular, it is provided that: 

a.  companies will perform, before hiring (and periodically renew), a due diligence examination of 

the (candidate) intermediaries by surveying all available sources of information, including the 

intermediary‘s history, education, ethical behavior, technical and financial background and the 

intermediary‘s knowledge of the principal‘s environment and products; 

b.  the candidate intermediary shall be made aware of the principal‘s integrity policies, the legal 

provisions containing the incrimination of foreign public officials pursuant to the OECD Anti-

Bribery Convention, the United Nations Anti-Bribery Convention and the ASD Common 

Industry Standards; 

c.   the agreement with the intermediary shall be in writing; no part of the intermediary‘s  fees will 

be passed on as a bribe; the agreement will contain a clause allowing the principal to terminate 

the contractual relationship if a bribe is paid and a clause obliging the intermediary to regularly 

report; 

d. fees payable to an intermediary shall correspond to an appropriate remuneration for legitimate 

services effectively rendered; no payment shall be made in cash; 

e.  the principal shall reserve the right to perform an audit/verification on the intermediary. 
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b. Bribes through foreign subsidiaries (p.7) 

(i) ICC has always considered that, in order for the prohibition of bribes to foreign public officials to 

be fully effective, it should encompass the payment of bribes through controlled subsidiaries, foreign or 

domestic. 

(ii) This is why ICC has included in the definition of ―enterprise‖ under its Rules of Conduct and 

Recommendations not only the ―parent company‖ but also ―its controlled subsidiaries‖
107

. ICC further 

recommends that enterprises implement comprehensive policies or codes, reflecting ICC‘s Rules of 

Conduct and Recommendations, which should be made applicable to all controlled subsidiaries, foreign or 

domestic
108

. 

c. Facilitation payments (p.8) 

(i) On the matter of facilitation payments, the ICC Rules of Conduct and Recommendations have 

substantially changed, as the perception of these payments by the business community evolved. 

In 1996, ICC was still saying that ―Small payments to low-level officials to expedite routine approvals 

are not condoned. However, they represent a lesser problem. When extortion and bribery at the top levels 

is curbed, government leaders can be expected to take steps to clean up petty corruption‖. 

Since 2005, ICC says that ―Enterprises should not make facilitation payments. In the event an 

enterprise determines, after appropriate review, that facilitation payments cannot be eliminated entirely, it 

should establish controls and procedures to ensure that their use is limited to small payments to low-level 

officials for routine actions to which the enterprise is entitled‖ and that ―The need for the continued use of 

facilitation payments should be reviewed periodically with the objective of eliminating them as soon as 

possible‖. 

(ii) This change in attitude is explained as follows: 

a. More and more enterprises decide not to treat facilitation payments as an exception, either for 

ethical or for practical reasons. 

b. These enterprises consider that, even if the economic impact of one single payment may be 

limited, the impact of repeated and continued payments can be huge and can thereby seriously 

distort competition. 

c. There is no uniform treatment of facilitation payments throughout the OECD area, making the 

definition of a general policy by companies in this context particularly difficult. 

d. If an enterprise determines however it cannot avoid facilitation payments in certain 

circumstances, it should make sure that such payments are only made under rigorous policies put 

into place by the enterprise. 

(iii).- Within the OECD area, there is a wide (and confusing) variety of ways facilitation payments are 

treated: (i) certain State Parties do not allow for their exemption, like France
109

 and the United Kingdom, 
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 Introduction of the ICC Rules of Conduct and Recommendations, § 3. 
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 Article 7, item d) of the ICC Rules of Conduct and Recommendations. 
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 France has criminalized any payment to a foreign public official whatever the amount may be. Philippe 

MONTIGNY, «L‘entreprise face à la corruption internationale», Paris, Ellipses, 2006, p. 111. 



(ii) other State Parties expressly exempt them, like the United States, Denmark, Iceland and Sweden
110

 (iii) 

other State Parties again, like Austria, Germany and Switzerland
111

, only criminalize (small) payments 

which are made with a view to obtaining from a foreign public official that an act be performed in breach 

of the official‘s duties (or to obtain a discretionary act), which in practical terms exempts facilitation 

payments and (iv) finally, some State Parties, like the Netherlands, criminalize facilitation payments, but 

leave it to the discretion of the prosecutor to decide whether to prosecute or not, it being understood that 

prosecution of facilitation payments will only rarely occur
112

. 

d. Solicitation by foreign public officials (p.9) 

(i) The problem of solicitation is probably the single biggest ethical threat confronting corporations in 

foreign countries
113

. As research indicates
114

, in many instances enterprises are faced with illicit demands 

and are subject to extortion or demands, leaving them bear hands in front of greedy public officials. 

(ii) It is recognized that criminalizing passive corruption in the context of an  international convention 

raises a number of vexing questions in terms of extension of jurisdiction, but the evolution of the practice 

under other international instruments, which address the issue of active corruption, such as the Inter-

American Convention against Corruption of the Organization of American States, the Council of Europe 

Criminal Convention on Corruption and the United Nations Anti-Bribery Convention may provide new 

alternatives, without waiting for the full implementation of the United Nations Anti-Bribery Convention
115

. 

e. Bribery of foreign political parties (p.9) 

ICC fully endorses the comments made by Transparency International on this matter in its submission 

of March 5, 2008 on pages 5 and 6. 

f. Bribery of foreign private sector agents (p.11) 

(i) The subject matter of private-to-private bribery has been an overriding issue for the International 

Chamber of Commerce. Right from the start of ICC‘s involvement in the fight against bribery, i.e. 1977, 

the world business organization has stated that it was condemning all forms of corruptive practices in the 

market, making no substantial difference between corruption of public officials and corruption of members 

of the private sector (board members, directors, officers and employees). ICC estimates that the detrimental 

economic impact of private-to-private corruption is in substance the same as for corruption of public 

officials, as it equally disturbs competition and renders therefore more difficult the reaching of the level 

playing field, which business is aiming for. 

(ii) It is with this in mind that ICC has addressed the two letters to the OECD, which are extensively 

referred to on page 11 of the Consultation Paper. They contain precise and detailed suggestions for a 
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revision of the 1977 Revised Recommendation. ICC asks the Working Group to revert to the content of 

these letters, as it can maintain all and every item contained in them. 

(iii) Addressing at this stage, after more than ten years following the adoption of the Instruments, the 

important issue of private-to-private corruption will not detract from the Instruments‘ effectiveness and 

will, on the contrary, sharpen their impact, while ensuring their efficiency in the reality of the market. 

g. Additional civil or administrative sanctions (p.14) and disqualification, suspension and termination (p. 

36) 

(i) A State Party may impose additional civil or administrative sanctions upon a person subject to 

sanctions for the bribery of a foreign public official. One of these sanctions may be the temporary or 

permanent disqualification of an enterprise from contracting opportunities with the government. The 

Consultation Paper points to the fact that such type of sanction may hit companies much harder than a fine 

sanction. 

(ii) While ICC does not disagree with this appreciation, it wishes to stress that disqualification 

(temporary and permanent) may hit not only the interests of the person at the origin of the prohibited 

behavior but also all the (possibly) innocent members of the enterprise, who may face temporary or 

permanent loss of employment due to a situation for which they bear no responsibility. ICC therefore 

recommends that one would resort to this type of sanction, especially permanent disqualification, only in 

such a way as to preserve the proportionate character of the sanction. 

h. Consulting and cooperating to reconcile overlapping jurisdiction (p.17) 

(i) Investigations and proceedings in more than one jurisdiction may expose a company to an unduly 

burdensome administrative workload, limiting its capacity to conduct business. 

(ii) ICC would favor solutions which would keep multiple investigations and proceedings in such 

limits as to not unduly overburden the conduct of business, not to become overly expensive and not to be 

unduly restrictive of the rights and interests of defendants. 

i. Need for increased awareness of foreign bribery (p. 25) 

(i) The Consultation paper rightly points to the fact that overall, small and medium-sized enterprises 

(SME‘s) lack sufficient awareness. 

(ii) ICC is aware of this situation and tries to contribute to possible solutions to this issue
116

. Several 

of ICC‘s National Sections are actively engaged in awareness raising programs directed to the SME‘s in 

their different countries. 

(iii) Other avenues are open: 

In sectoral programs, SME‘s can be encouraged to participate directly in sector programs through the 

execution of so-called company statements of adherence (see for an example supra under 

footnote 3). 
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One can also promote the inclusion of anti-corruption (or ethics) clauses in commercial agreements 

and general conditions
117

, whereby a company subjects the conclusion of any purchasing, sales, 

service or other contract to the acceptance by the (potential) contracting party (and the 

subsequent subcontractors) of stringent anti-corruption provisions. By cascading such 

requirements down the line, all contracting parties, large, medium or small, are made aware of 

their anti-corruption obligations and the supply chain is secured
118

. 

As indicated supra, the hiring of an intermediary can  be made subject to the acceptance of  anti-

corruption provisions, which, if they are not complied with, make it possible for the principal to 

terminate the contract. 

j. Whistleblower protection (p.28 and p. 32) 

(i) Paragraph 90 of the Consultation Paper discusses whistleblowing by public officials, while § 102 

briefly touches upon whistleblowing in enterprises. ICC comments hereunder on whistleblowing in the 

private sector. 

(ii) Whistleblowing can have a significant role in the detection of economic fraud in enterprises
119

. It 

has however not become general practice
120

 in the companies yet, especially in Europe, as there are some 

resistances in certain countries based on cultural and social habits
121

. 

(iii) Companies are aware however that they can benefit from whistleblower systems as a valuable 

risk assessment and prevention tool and like to promote flexible reporting systems which can be adapted to 

the various legal constraints in the different jurisdictions where they are active. For any whistleblowing 

system to be efficient, there is a need to have an effective protection of bona fide whistleblowers against 

retaliation. 

k. Internal company controls (pp. 31 to 33) 

(i) The Consultation Paper recognizes the progress made in the companies in adopting and publishing 

codes of ethics and other forms of internal compliance. 
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 The Mexican ICC National Section has proposed an anti-corruption clause to be included in contracts concluded 

with business partners, which reads as follows: ―The parties declare that during the negotiations and the 

conclusion of the present agreement, they have complied with the Rules of Conduct on Combating 

Extortion and Bribery of the International Chamber of Commerce (the Rules). They commit to comply 

with the same Rules during the performance of the agreement in their relations with the other contract 

parties as well as with third parties. The parties expressly acknowledge that the violation of the preceding 

declarations or of the Rules will constitute a substantial breach under the agreement‖. 

118
 This solution is also mentioned in the Consultation Paper, § 123. 

119
 According to a study conducted in 2007 by KPMG Forensic, ―Profile of a Fraudster, Survey‖, 2007, p. 26, not less 

than 25 % of the occurrences of fraud revealed in the enterprises surveyed came to light thanks to 

whistleblowing. This figure is particularly high and is even more impressive when it is compared with the 

mere 10 % attributable to internal control systems. 

120
 A study, conducted by Ernst and Young and referred to supra under footnote 4, reveals that only 33 % of the 

respondents state that their company has a hot-line, that only 55 % of these persons believe that their 

colleagues use the company‘s hotline and that 41 % estimate that their company‘s agents, suppliers and 

clients are able to use the hotline. Moreover, 57 % of the people would feel free to report a case of 

suspected fraud, bribery or corruption. 

121
 As a result, certain jurisdictions do not accept compulsory whistleblowing. 



  

 

(ii) Certain State Parties have encouraged the adoption of effective integrity programs by 

companies
122

 by allowing them to use the implementation of these integrity programs as a defense or as a 

mitigating factor in sentencing
123

. 

(iii) It would be a major encouragement for companies, if other State Parties would also, through 

comparable measures, recognize the value of codes of conduct and integrity programs. It would, in 

particular, be a strong inducement for SME‘s to install integrity programs. 

5. Suggestions on steps to be taken to address the specific issues raised in the Consultation Paper, 

including possible revisions of the Instruments 

a. Bribes through intermediaries (p.7) 

ICC suggests that it be required that national implementing laws specifically prohibit bribery through 

an intermediary, as this is the stated intention of the State Parties. 

The Commentaries on the Convention should be expanded in order to reflect good corporate practice 

in relation with intermediaries. 

b. Bribes through foreign subsidiaries (p.7) 

The Instruments should be made applicable, either by revision or by a change of the Commentaries, 

also to the payment of bribes to foreign public officials through controlled subsidiaries, foreign or 

domestic. 

c. Facilitation payments (p.8) 

The difference in treatment of the facilitation payments throughout the OECD area confronts business 

with many question marks. State Parties should try to formulate a more uniformly applicable solution than 

the one which is prevailing now. 

d. Solicitation by foreign public officials (p.9) 

More information should be provided to States non members of the OECD about the prohibition of 

international corruption. 

State Parties should continue to provide support and help to companies (potentially) exposed to the 

heaviest threats of passive corruption. 

State Parties should follow closely the practice under the other international conventions, which 

address passive international corruption and continue their efforts under the outreach program especially in 

the direction of the emerging economies. 
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 The Evian 2003 G-8 Summit in particular states in its declaration ―Fighting corruption and improving 

transparency‖, that the G-8 ―will encourage the private sector to develop, implement and enforce corporate 

compliance programs relating to [the G-8] domestic laws criminalizing foreign bribery‖. 

123
 See for instance the Italian Legislative Decree n° 231 of June 8, 2001, Provisions governing administrative 

liabilities of legal persons and the US Sentencing Commission Guidelines Manual, Chapter 8, § 8B2.1. 



e. Bribery of foreign political parties (p.9) 

ICC suggests covering under the Instruments both situations referred to in the Consultation Paper i.e. 

trading of influence and the bribery of a foreign political party (or of a party official). 

f. Bribery of foreign private sector agents (p.11) 

ICC suggests a revision of the 1977 Revised Recommendation with a view to covering private-to-

private corruption under the Instruments. ICC is referring to the organization‘s precise and detailed 

proposals as laid down in the letters of June 2005 and September 2006. 

g. Additional civil or administrative sanctions (p.14) 

State Parties having recourse to temporary or permanent disqualification should only do so in a way 

as to preserve the proportionate character of the sanction. 

h. Consulting and cooperating to reconcile overlapping jurisdiction (p.17) 

State Parties should consult with each other with a view to finding solutions to keep multiple 

investigations and proceedings in such limits as not to unduly overburden the conduct of business, not to 

become overly expensive and not to be unduly restrictive of the rights and interests of defendants. 

i. Need for increased awareness of foreign bribery (p. 25) 

ICC suggests further cooperation with the OECD and the State Parties to explore diverse avenues to 

raise awareness with SME‘s. 

j. Whistleblower protection (p.28) 

State Party legislation should ensure an adequate protection of bona fide whistleblowers against 

retaliation. 

k. Internal company controls (pp. 31 to 33) 

State Parties should adopt measures giving either a defense or providing mitigation in sentencing to 

companies which conduct a fully fledged and genuinely implemented integrity program. 



  

 

31. International Federation of Consulting Engineers (FIDIC) 

Introduction 

The OECD‘s Working Group on Bribery in International Business Transactions has released a 

Consultation Paper on Combating Bribery.  It summarises the main issues which have arisen so far in the 

implementation of the OECD Convention on Combating Bribery of Foreign Public Officials.   

FIDIC and its Anti-corruption Activities 

FIDIC, the International Federation of Consulting Engineers, represents 78 National Member 

Associations, consisting of over 45,000 consulting engineering firms worldwide.  These firms employ over 

1,500,000 professional staff.  They provide engineering and related services to clients worldwide on 

projects with construction costs exceeding US$1.5 trillion annually and involving consulting engineering 

fees of over US$120 billion per annum.  

FIDIC actively engages with a wide range of stakeholders related with the bribery and corruption 

issue.  FIDIC is active in a number of multilateral forums such as the UN Global Compact, the TI Business 

Principles, the WEF‘s PACI, and it maintains frequent interactions with the Multi-lateral Development 

Banks.  FIDIC emphasises the need for integrity, quality and clarity in the procurement of engineering 

services, both with its members, and with the clients of member firms. 

FIDIC acknowledges that bribery and corruption is a significant problem for the construction sector, 

but contends that the issues stem at least as much from the ―demand side‖ of bribery and corruption as 

from the ―supply side‖. 

FIDIC‘s response to the possible involvement of its members in such activities was to develop its 

Business Integrity Management System (BIMs) in 2001.  This system is basically a quality management 

system which reinforces the integrity policy of a company, much like a quality assurance programme  

reinforces a company‘s commitment to quality.  BIMs provides a verifiable means of detecting and 

correcting potentially corrupt practices, reinforcing the message that such practices are not acceptable 

within the company.  The OECD is aware of BIMs (and its design was initiated by Prof Pieth), but it is not 

mentioned in this Discussion Paper. Yet the OECD has not hesitated to label the industry as a contributor 

to corruption in the final statements of clause 112. 

To assist agencies such as the Multilateral Development Banks to address corruption on the ―demand 

side‖, FIDIC has developed GPIMs – a Government Procurement Integrity Management System.  This 

system contains similar elements to BIMs, and involves a QA type approach to identifying and dealing 

with potential problems.  It also contains an important education component.  We are currently working 

with the Banks to identify opportunities to field test the system in practice. 

Issues Requiring Attention 

FIDIC believes that anti-corruption efforts must be comprehensive in nature, and must address the 

underlying causes of corruption, covering both the ―supply side‖ and the ―demand side‖ of corruption. 

Leadership must come from governments, aid donors, industry and professional associations. This 

leadership must be supported by legal systems that quickly and effectively prosecute corrupt officials and 

companies, and by commitments by individual companies and professionals to contribute positively to 

continuous improvement in the integrity of public procurement processes. An environment in which 

bribery and corruption is not allowed to flourish, and in which good practice is acknowledged, will see 

good practice being further developed and adopted. 



Some cases of bribery arise from simple greed.  Others occur because some public servants are placed 

in positions of authority but are not paid a living wage by their government in the expectation that they will 

make their personal income through bribes.   This is deep systemic corruption and the current OECD 

convention will not rectify this problem. 

The OECD efforts to stem bribery and corruption are welcomed by our industry but, because of their 

one-sided approach, FIDIC believes that they have limited potential for success.  In particular, (quoting 

from clause 132 of the Consultation Paper) ―foreign public officials play an active role in the vast majority 

of foreign bribery transactions‖.  However, the efforts discussed in the consultation paper deal only with 

the ―supply side‖ of bribery.  The suggestion in clause 133 that the Parties to the convention should ratify 

other agreements that address the demand side is, in our opinion, a weak response to this reality.  FIDIC is 

of the view that the OECD convention should be broadened to include criminalization of those who accept 

bribes. 

We propose that a more balanced approach be considered.  Companies that have been successfully 

prosecuted for bribery and corruption face a variety of sanctions, including seizure of the benefits of the 

transaction, criminal prosecution, and removal from further access to that market.  The assumption is made 

that the individuals who have carried out the improper behavior were acting on behalf of an accepted 

company practice and the company as a whole should be penalized.  Consequential damage to other 

(usually innocent) livelihoods in the company is ignored.  Individuals who receive bribes should similarly 

be faced with criminal prosecution, seizure of the benefits of the transaction and removal from 

employment in the public sector.  In addition, the agency for which the guilty individual works should also 

be subject to sanctions for condoning the behavior, reflecting the same practice as that applied to 

companies convicted of bribery. 

FIDIC‘s Business Integrity Management System is intended to provide companies with a mechanism 

for preventing, detecting and internally rectifying inappropriate behavior.  These systems cost money and 

senior management time to implement, yet there are currently no client groups that give recognition to 

companies in our industry that take such proactive and systematic steps to ensure integrity.   It would be 

helpful if organisations such as OECD could recommend to public sector organisations that they request 

evidence of systematic management of integrity as part of the selection process for firms who work for the 

public sector.  It would also be helpful if part of the restoration of a convicted company‘s ability to do 

work included the installation of some such management system. 

Firms in our industry are in a good position currently to avoid corruption because the industry is busy 

and firms are more selective where they do business.  The better companies are applying risk management 

processes (due diligence) to the countries where they do business.  If corruption risks are deemed to be too 

high (ie corrupt practices are virtually unavoidable in the course of business) then they choose no longer to 

do business there.  This results in a dearth of high quality expertise being made available to such countries 

– a situation which is now of considerable concern and interest to MDBs, as the quality of projects is seen 

to be falling as a result.    

FIDIC does not see the current global anti-corruption initiatives as sustainable or effective and seeks 

to identify more suitable solutions. 

Conclusion 

FIDIC‘s policy on bribery and corruption is zero tolerance, and we believe that all consulting 

engineering firms should also have a zero tolerance to corruption.  FIDIC advocates that quality firms 

should all act with integrity.  However, in an imperfect environment there needs to be balance.  We fully 

agree with the provisions sought in bilateral aid-funded procurement (ss120), and we understand that the 



  

 

MDBs are now working with the OECD-DAC in the assessment of good practice for their borrowing 

countries.  However, we have yet to see such practices fully incorporated within procurement policies.  To 

do so would mean recognizing suitable benchmarks and effective tools which can demonstrate compliance 

with such principles.  This is why FIDIC is devoting considerable energy to BIMs and GPIMs, as the 

consulting industry‘s contribution to improved integrity in public procurement.  Procurement must not only 

be clean; it must be seen to be clean.  This means that our firms should only deal with agencies that have 

good practices in place, and those same agencies should only work with suppliers who can demonstrate 

that they are committed to following good practices themselves.  Our firms need to see leadership from key 

government and financial stakeholders to ensure that our integrity enhancement efforts are sustainable. 



32. Prometheus Foundation (France)  

The OECD Working Group on Bribery released the 11
th
 January 2008 a consultation document 

relating to the ―Review of the OECD Instruments on Combating Bribery of Foreign Public Official in 

International Business Transactions Ten Years after Adoption‖ , and invited all stakeholders with expertise 

in combating bribery to give their comments. 

Thus, the Prometheus Foundation wishes to propose its assessment on the current system (I), and 

submit to the OECD Working Group, its propositions to enhance the OEDC plan to fight bribery. 

I. The OECD Convention on Combating Bribery: a tool of limited efficiency. 

The efficiency of the OECD Convention on Combating Bribery is limited because of four structural 

problems, which have been identified by the consultation paper provided by the OECD Working Group. 

a. Geographical limits of the scope of the Convention 

Thirty-seven States have ratified and transposed in domestic law the 1997 Convention. However in 

2008, these thirty-seven states represent only a part of international commercial and financial flows. 

Therefore, companies which are domiciled in a member state of the 1997 Convention suffer from 

important distortions of competition in relation to companies which are domiciled in non-member states. 

These situations generate significant commercial damages at the expense of companies of the OECD area, 

which have engaged in the path of integrity. 

b. Various implementation of the Convention by Parties 

The concept of ―functional equivalence‖, in the heart of the implementation of the Convention, has 

considerably underestimated the differences between juridical environments of each Parties, both from the 

point of view of the modalities of juridical pursuit and sanctions as well. 

The monitoring mechanism of the Convention is supposed to rectify this situation, but its impact on 

the harmonization of legislation is now limited. More accurately, this mechanism appears particularly 

vulnerable when faced with certain Parties that claim the best interest of the Nation, either to stop 

investigations, or to not adapt their legislation accordingly.  

c. Lack of incrimination of passive bribes 

Absence of incrimination of passive bribes within the OECD Convention is a major problem. If 

incrimination of passive bribes is now possible within states that have transposed the so-called ―Merida 

Convention‖, its generalization is essential, not only from the point of view of the equity of juridical 

pursuit, but particularly because that is an important element of resistance to fight situations of solicitation 

of bribery that companies face. 

d. An approach more repressive than preventive 

The document rarely mentions the importance of prevention policies to fight bribes, and emphasizes 

principally the repressive dimension linked to incrimination; it says nothing about how stringent and 

efficient prevention policies could limit penal responsibility of high-level managers who have conceived 

and implemented such policies, while this is the case in, at least, two Parties. 



  

 

II. Suggestions 

Considering this assessment, and with a view to strengthen efficiency of the Convention, the 

Prometheus Foundation suggests the priority lies in reducing the gap that exists between legislations of 

member states on the one hand and, on the other hand, with the major non-member exporter states of the 

Convention. 

As a response, the Prometheus Foundation recommends: 

a. To seek more actively a harmonization of modes of incrimination among states-Parties, and 

notably, to analyze the impact of plans such as the pattegiamento can have on the development 

and strengthening of prevention plans of bribery within companies. 

b. To accelerate the process of integration of the main non-member exporters states of the OECD 

Convention. 

c. To begin a global reflection on the modalities of procurement of international public markets, and 

particularly the ones under international financial institutions to integrate, on the one hand, 

clauses requiring tenderers to give details on their anti-corruption plans, and on the other hand, 

by allowing tenderers, who would refuse to give up unwarranted solicitations, to resort to 

insurance clauses linked to the loss of market. The Prometheus Foundation suggests that this 

work has to be leaded within the OECD
124

, and in conjunction with the World Bank and the 

European Commission. 
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  Especially with the Secretariat of Public Governance and Territorial Development. 



PROSECUTORS 

33. Henk Marquart Scholtz (Member, International Association of Prosecutors)   

1. What are your general impressions concerning the effectiveness and implementation of the 

OECD anti-bribery instruments over the last ten years? 

2. What additional insights do you have on any of the specific issues raised in this Consultation 

Paper? 

3. What steps do you believe should be taken to address any of the specific issues raised in this 

Consultation Paper, including suggestions regarding the effectiveness of the OECD anti-bribery 

instruments? 

The process of decision-making seems to be very well mastered by OECD; throughout the years, 

instruments are becoming more and more efficient and the approach is becoming more practical.   

Phase 2 (p.24) addressed in the document is a very realistic approach towards the implementation of 

the instruments. Actual visits and examinations of not only public officials, but also of a civil society, 

create a good overview of the implementation process. Phase 2, when completed, will also give effective 

hints for further improvements.  

Independent External Audit (p.33), if implemented and recognized, will be a very strong anti-bribery 

instrument. It would be interesting to see Independent External Audit being applied not only to companies, 

but also to governments. Government Officials are Public Officials with the capabilities to engage in 

international transactions; they do become Foreign Public Officials when outside the borders of their 

countries, falling under the category of Foreign Public Officials in International Business Transactions 

and as such, should be addressed by OECD. Capabilities to engage in international transactions, as 

identified by OECD, have a potential to result in bribery. OECD very cleverly recognizes the importance 

of examination of the police, prosecutors, key ministry officials and representatives from the private sector 

(p.24) throughout Phase 2; why not propose to act similarly in relation to Independent External Audit? 

OECD does not underestimate the value of conferences, dialogues and publications of various natures 

- truly important for raising the awareness. However, these should not be the final goals; they should be a 

very important part of the implementation procedure, but not the results in themselves. Such stages of 

decision-making as are conferences, conventions (amendments and translations), reports etc. even though 

important, are quite time and budget consuming; on the other hand, the ways of addressing the problem of 

bribery through financing examinations and investing in strengthening the structures of organizations are 

often referred to as impossible due to the expenses (p.14 par.34). We should be very carefully, while 

standing behind the ideas of raising awareness and sharing experiences, not to make our organisations 

responsible for Public Procurement. 

Trust, with which OECD rewards its members, is admirable. However, the reason why the 

Convention for the Protection of Human Rights and Fundamental Freedoms was established was to protect 

individuals from state parties. Thus, when OECD leaves it entirely up to governments to produce rules and 

reports, it should be ready to interpret the results accordingly.  



  

 

Territorial and national jurisdictions over the bribery of a foreign public official allow the concept of 

corruption to be perceived relatively, leaving a room for tolerance towards acts of bribery. Treating the 

concept in this manner will not facilitate the creation of efficient tools for eradication, since societies and 

governments tend to justify bribery as a cultural phenomenon. Bribery and corruption in general, has 

enough traits and consequences to qualify for universal crime (e.g. terrorism).  

OECD sees one of the causes of bribery in lack of awareness. A problem might also be seen in the 

officials' lack of desire to cooperate and the society's lack of belief in their own capability to make a 

change. Those responsible for such crime as bribery of foreign public officials in business transactions are 

rarely ordinary citizens, since they are not in the position to afford the luxury of bribery of such level. Even 

if they were, they are not in a position to deceive those on top; simple man gets caught even for the most 

insignificant crime. The difficulty is in tracing the ones on top, with enough power and network to keep the 

concept of bribery and corruption going. However, an aspect where awareness is truly important is very 

well addressed by the OECD Group (p.28, par.89) - it is indeed vital to make public officials see reporting 

of the act of bribery as their obligation and duty.  

Thus, the tools in themselves are efficient; the decisions made do address the core of the problem. 

However, it is important to keep in mind the individual characters of the OECD member-states, as well as 

the final goal of the proposed decisions and give the guidance for the implementation-process accordingly.  

 



34. International Association of Prosectors (Elizabeth Howe) 

Of particular relevance to the IAP and our objects is paragraph 5 on page 18 entitled ‗Investigative 

and Prosecutorial Discretion‘. 

The IAP  vigorously supports the notion of Prosecutorial Independence and the first 4 objects of our 

Association spell that out; 

 to promote the effective, fair, impartial and efficient prosecution of criminal offences;  

 to respect and seek to protect human rights as laid down in the Universal Declaration of Human 

Rights proclaimed by the General Assembly of the United Nations on 10 December 1948;  

 to promote high standards and principles in the administration of criminal justice, including 

procedures to guard against or address miscarriages, in support of the rule of law;  

 to promote and enhance those standards and principles which are generally recognised 

internationally as necessary for the proper and independent prosecution of offences;  

In furtherance of these objects, The IAP produced a set of standards entitled ‗Standards of 

Professional Responsibility and Statement of The Essential Duties and Rights of Prosecutors‘ which I 

attach. 

Of particular relevance is Article 2 on Independence  

2.1  The use of prosecutorial discretion, when permitted in a particular jurisdiction, shouldbe 

exercised independently and be free from political interference. 

2.2  If non-prosecutorial authorities have the right to give general or specific instructions to 

prosecutors, such instructions should be : 

 transparent; 

 consistent with lawful authority; 

 subject to established guidelines to safeguard the actuality and the perception 

 of prosecutorial independence. 

and Article 3 on Impartiality which states [inter alia] 

Prosecutors shall perform their duties without fear, favour or prejudice.  In particular they shall: 

a. carry out their functions impartially; 

b. remain unaffected by individual or sectional interests and public or media pressures and shall 

have regard only to the public interest; 

As is recognised within the consultation document that which constitutes ‗public interest‘ varies 

between jurisdictions. 



  

 

The availability of ‗Prosecutorial Discretion‘ also varies between jurisdictions. Some adhere to the 

‗legality principle‘ [eg Spain and Italy] and others the ‗opportunity‘ or ‗expediency‘ principle [ eg France 

and UK].  Adherence to the ‗legality‘ principle means strictly interpreted that The Prosecutor has no 

discretion within the decision making process, although it appears that even the legality principle does 

increasingly  permit of exceptions. The ‗expediency‘ principle can permit wide use of Prosecutorial 

discretion in the decision to prosecute. 

Where there should be common cause within the decision making process for all jurisdictions, as the 

IAP standards articulate, is the need for transparency ,lawful authority and adherence to established 

guidelines. 

I note the reference in paragraph 54 to a ‗major case‘ involving the termination of a case involving a 

foreign official. I assume this refers to the BAE case and the decision by The Serious Fraud Office in 

England and Wales to terminate the investigation into the arms deal with Saudi Arabia. We await the 

outcome of the Judicial Review by The High Court  of that decision with interest. It is expected that 

judgement will be delivered in April. No doubt we shall discover whether the law relating to corruption in 

England and Wales is found to be wanting and/or whether there was improper/proper political interference. 

The Draft conclusions of the Conference of States Parties to The International Convention on 

Corruption which took place in Bali and which I attended is now available on the UNODC website. People 

can judge for themselves how much progress is being made in respect of implementation and review. For 

my part I believe that the concentration of effort should be directed towards cross jurisdictional  asset 

recovery and seizure, depriving offenders of their ill-gotten gains. 

I hope this response is of assistance 



TRADE UNIONS 

35. TUAC (Trade Union Advisory Committee to the OECD) 

I. Introduction  

1. The Trade Union Advisory Committee to the OECD (TUAC) welcomes the consultation by the 

OECD Working Group on Bribery in International Business Transactions (OECD Working Group on 

Bribery) on the Review of the OECD Instruments on Combating Bribery of Foreign Public Officials in 

International Business Transactions Ten Years after Adoption to determine the steps that might be taken to 

strengthen their implementation.  

2. TUAC congratulates the OECD Working Group on Bribery on the comprehensive scope of the 

Consultation Paper (CP), which forms the basis of the external consultation. This provides for an extremely 

open process, with stakeholders having the opportunity to comment on a wide range of issues.  

3. The remaining elements of this submission are structured as follows:   

Section II provides TUAC‘s views on the overall effectiveness and implementation of the OECD anti-

bribery instruments (Question 1);  

Sections III and IV summarise TUAC‘s position on a selected number of cross-cutting issues for 

Criminalisation and Prevention and Detection respectively, under the headings:   

 Additional insights (Question 2); 

 Next steps (Question 3).   

Section V discusses additional key issues identified by TUAC.  

II. Effectiveness and Implementation   

4. TUAC considers that the OECD Anti-bribery Convention, as the first international instrument 

focused on the supply-side of corruption, represents a significant landmark in the international fight against 

corruption and for good global governance.  

5. TUAC recognises the valuable work that has been carried out by the OECD Anti-corruption Unit 

and the OECD Working Group on Bribery. In particular it considers the creation of a rigorous, peer-

review-based follow-up monitoring system, which comprises in-country consultations with key 

stakeholders, including trade unions, to have enhanced the credibility of the anti-bribery instruments and 

the reputation of the OECD.   

6. TUAC considers, however, that there are still key challenges to be overcome:  



  

 

prosecutions: the number of prosecutions is still low overall, thus minimising the deterring effect of 

the Convention;   

awareness: the low level of awareness of the Convention among key constituencies more than ten 

years after the Convention came into force, represents a major obstacle to improved 

effectiveness;   

unequal implementation: there is an urgent need to take steps to assure effective and equal 

implementation levels by all parties. Analysis of the Working Group‘s own reports (the Phase 2 

reports and the Mid-term Review), as well as the Annual Progress reports of Transparency 

International on the Enforcement of the OECD Convention on Combating Bribery of Foreign 

Public Officials, reveals a picture of uneven implementation and enforcement. The decision in 

December 2006, of the UK‘s Serious Fraud Office to halt the investigation into BAE and the Al 

Yamamah arms contract has brought this issue into sharp relief. TUAC believes both the reality 

and perception of unequal response by Parties to be highly detrimental to instruments whose 

foundations were built on the recognition of the need for multilateral action and whose success 

depends on uniform multilateral action;  

loopholes: there are a number of well-recognised loopholes in the anti-bribery instruments, identified 

both during and after the Negotiating Process: the so-called ‗five issues‘125, as well as the 

protection of whistleblowers126 and the bribery of foreign private sector representatives.
127

 

7. TUAC urges the Working Group to seize the opportunity of this Review to address the remaining 

challenges. TUAC recognises the strength of functional equivalence as a flexible and practical approach to 

the development of the anti-bribery instruments, but calls on the Working Group to be more prescriptive 

and set minimum standards in those areas where evaluations show the effects of the steps taken by States 

to be neither effective nor comparable. TUAC also urges the Working Group, building on its past success, 

to develop a rigorous post-Phase 2 monitoring and follow-up programme, which is targeted, transparent 

and participatory.    

8. TUAC further urges States Parties to the Convention to demonstrate their political commitment 

by allocating the necessary resources and expertise to ensure that the OECD Anti-bribery Convention 

succeeds in detecting, prosecuting and ultimately deterring bribery in international trade.    

III Cross-cutting Issues: Criminalisation  

1. Offence of Bribing a Foreign Public Official 

1.1 Bribes paid through intermediaries  

Additional insights 
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  Political party officials and political parties; candidates for public office; Offshore Centres (OFCs); money 

laundering; and foreign subsidiaries. 

126
 TUAC has long campaigned for the anti-bribery instruments to provide for the protection of whistleblowers.   

127
 The ICC has been at the forefront of the campaign for the anti-bribery instruments to cover foreign private sector 

bribery. The text of the 1997 Revised Recommendation instructs the Working Group to examine ―the 

feasibility of broadening the scope of the work of the OECD to combat international bribery to include 

private sector bribery…‖. 



9. There is widespread evidence that bribes to foreign public officials are paid through a wide 

variety of intermediaries including agents, consultants, foreign subsidiaries and political party officials. 

Indeed it is likely that the use of intermediaries increased as a result of the OECD Anti-bribery 

Convention. According to a former executive of Alcatel, the effect of the OECD Anti-bribery Convention 

was to ‗pass the problem down the line‘ to agents and consultants. Whereas in the 1980s, commissions paid 

to officials were insignificant, in 2000 when France adopted laws outlawing bribery, the problem was 

transferred to agents.
128

 A former employee of Siemens similarly described how bribes, once paid using 

secret accounts, became formalised through sub-contractors and consulting contracts.
129

  

Next steps   

10. TUAC considers it imperative that Parties prohibit the payment of bribes through the full range 

of intermediaries and urges the Working Group to amend the Commentaries to Article 1 to include:   

a broad definition of an intermediary;  

clarification that all parties are required to expressly cover bribery through an intermediary.  

1.2 Bribes paid to third parties 

Additional insights 

11. The analysis presented in the CP states that the Convention requires the coverage of cases where 

a bribe is offered or given to a foreign public official ―for that official or for a third party‖ and that it 

would be a “significant obstacle to the effective implementation of the Convention if a briber were able to 

avoid liability for the foreign bribery offence by transferring the benefit directly to a third party‖.  

12. Yet, recent research
130

 into the awarding of infrastructure concessions in Indonesia during the 

1990s and early 2000s presents a scenario in which bribes paid for the benefit of third parties fall outside 

the scope of the OECD Anti-bribery Convention. The research describes how OECD Multinational 

Companies (MNCs) used the creation of partnerships and joint ventures with relatives and close friends of 

high level public officials as the means by which to win concessions. The cases fall outside the scope of 

the OECD Anti-bribery Convention because there was no actual involvement of or direct benefit to the 

foreign public official.  

Next steps  

13. TUAC considers it unlikely that this is a one-off example and therefore requests the Working 

Group to consider how such a scenario might be addressed by amendments to either the Commentaries to 

Article 1, or to the Revised Recommendation.  

14. More broadly, TUAC considers that these shifting patterns of bribery (from slush funds to agents 

and consultants and ‗gift‘ partnerships) point to the need for a periodic analysis of cases (successes and 

failures) to identify ‗new‘ methods for evading foreign bribery laws and their implications for the 
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Convention. It would be timely to conduct such an analysis within the context of the current Review, if this 

has not already been done.   

 

 

1.3 Facilitation payments  

Additional insights  

15. The exception of facilitation payments provided by Commentary 9 has long been a source of 

controversy. TUAC contends that it is also a source of potential abuse, confusion and reputational damage:  

first, not all Parties apply Commentary 9 and those that do, do so in a variety of ways;  

secondly, an analysis of the Phase 2 reports shows for the Parties that exempt facilitation payments, 

these exceptions provide potential sources of breaches of other Convention standards;  

thirdly, the exception presents practical difficulties for employees at the coal face of corporate 

compliance: 

 A recent article
131

 describes facilitation payments as:  ―a violation of foreign law (no 

country permits you to bribe their officials…), an invitation to books and records 

violations (few employees can bring themselves to record these bribes accurately) and 

corrosive of good governance more generally ….‖; 

 A host of industry standards require or encourage the elimination of facilitation payments 

including, since 2005, the International Chamber of Commerce Rules of Conduct and 

Recommendations to Combat Extortion and Bribery: ―It should be noted that during the 

revision of the Rules in 1996, more time was spent debating the facilitation payments 

exception than any other subject. This time, there was a consensus among the Commission 

that the Rules should go one step further and clearly prohibit facilitation payments…‖
132

; 

finally, TUAC considers that the exception brings reputational risks. Public sector trade unionists 

engaged in fighting corruption in developing and transitional countries have questioned the moral 

and political message sent by the Convention and the OECD in explicitly providing for such an 

exception.  

Next steps   

16. TUAC understands that the purpose of the Convention is to tackle grand corruption rather than 

‗small‘ inducements to carry out official duties and notes that Commentary 9 condemns such grease 

payments as a ―corrosive phenomenon‖. Nonetheless, TUAC considers that the effect of Commentary 9 is 

to undermine the integrity of the anti-bribery instruments and considers that the Working Group should 

remove this exception through the most appropriate means: either the amendment or deletion of 

Commentary 9.  
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1.4 Definition of a foreign public official  

Additional insights   

17. TUAC is concerned that, as discussed in the CP, not all Parties have established an autonomous 

definition of a public official, relying instead on the (varying and mostly unknown) definition of a public 

official that exists under the law of the host country.  

18. In an interview with Transparency International in February 2008
133,

 a senior German prosecutor 

identified the failure of Parties to adopt a common definition of a foreign public official as a key obstacle 

to the effective implementation of the Convention:   

―Another point is to define more clearly and to standardise the group of people to be punished for 

bribing in international business transactions, e.g. who is regarded as a ‗public official‘ and who 

shall be treated alike? The SIEMENS/ENEL case highlighted this problem as ‗public official‘ has 

a different meaning according to the individual definitions of the OECD Convention, German 

law and Italian law.‖  

Next steps  

19. TUAC considers this to be a high priority and requests the Working Group to expand the 

Commentaries to Article 1 to make it clear that Parties should adopt a special definition of a public official, 

in line with the Convention.  

1.5 Bribery of foreign political parties and their officials  

Additional insights  

20. TUAC agrees with the analysis provided in the CP concerning the importance of the payment of 

bribes paid to political parties or their officials.   

Next steps  

21. TUAC supports the recommendation of TI that ―the OECD should ensure that bribe payments to 

foreign political parties and their officials are effectively prohibited through its instruments‖.  

1.6 Bribery of foreign private sector agents   

Additional insights  

22. TUAC considers the lack of criminalisation of foreign private sector bribery by Parties to the 

Convention to represent a major loophole. Privatisation has served to blur the boundaries between the 

public and private sectors with privately owned companies now undertaking what were formerly ‗public 

functions‘ in corruption prone sectors, such as utilities.  The lack of criminalisation of bribery of foreign 

private sector agents means that:  

the bribery of a foreign representative of a privatised utility whose ownership falls outside the scope 

of the definition of ‗public enterprise‘ provided in Commentary 14 is not illegal;  
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there is likely to be considerable confusion in cases where Parties have not adopted an autonomous 

definition of a public official of what constitutes a private or public official: 

 In the SIEMENS/ENEL case, for example, the defendants, whilst admitting making the 

payments, argued that they were not illegal bribes ―because the Enel managers who got 

them were businessmen and not civil servants…even though Enel was controlled by the 

Italian state at the time.‖
134

 

Next steps  

23. TUAC supports the request made by the International Chamber of Commerce (ICC), referred to 

in the CP, to either amend the existing, or adopt a new, Revised Recommendation, which strongly 

recommends Parties to take steps to criminalise foreign private sector bribery.   

2. Liability of Legal Persons for Bribing a Foreign Public Official: Form and Standards 

Additional insights  

24. TUAC is greatly concerned that not all Parties have put in place effective measures for 

establishing the liability of companies (legal persons). Bribery of a foreign public official is a crime that is 

almost always committed by employees on behalf of and for the benefit of their companies. According to 

Professor James Gobert, an expert in corporate liability:    

―Few individuals pay bribes on their own behalf. Companies create the overall context. The company 

puts the individual in the position to bribe: provides the finance; creates the pressure and the 

incentives; and either fails to supervise or turns a blind eye to the possibility of illegality…White 

collar criminals do not consider themselves criminals. They rationalise their behaviour in terms 

of their company‘s benefit…it is the company that is the problem.
135 

 

25. TUAC further notes the case of a State Party being able to claim (correctly) that it is in formal 

compliance with the Convention even though its legal system for engaging corporate liability is known to 

be wholly ineffective in the context of the decentralised decision-making structures of today‘s companies.    

United Kingdom: in its 2008 consultation on the Reform of the Bribery Laws the Law Commission 

states that the UK is ‗broadly compliant‘ with its international obligations.
136

 Similarly, at a 

seminar on Corporate Liability hosted by the Crown Prosecution Service (CPS) in 2005, a 

representative of the UK‘s Home Office stated that ―The criminal liability of a legal person for a 

mens rea offence is based on the identification principle, involving finding a “directing mind.‟ 

This is the system of liability which is „in accordance with‟ our „legal principles‟. The UK is in 

compliance with Article 2, so the OECD‟s recommendation does not raise a Convention 

compliance issue‖. 
137

    

26. TUAC recognises that corporate liability is an evolving area of law but draws the Working 

Group‘s attention to emerging best practice. Experts at the above-mentioned seminar recommended 
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establishing a test for liability based on corporate fault or corporate culture, which has the advantage of 

making the company directly liable (thus addressing the issues raised in paragraphs 27 and 28 of the CP), 

as well as providing the means for holding parents accountable for the acts of their foreign subsidiaries.  

Next steps   

27. TUAC welcomes the suggestions made in the CP to assess the effectiveness of the various forms 

of liability for foreign bribery cases once a sufficient body of enforcement is available and to require 

Parties to demonstrate that the form of liability chosen is effective:  

TUAC suggests that the Working Group could usefully expand the categories of the OECD report, 

Steps taken by State Parties to Implement and Enforce the OECD Convention and require Parties 

to provide information on the number of investigations and prosecutions and to indicate whether 

they involve natural or legal persons or both.  

28. TUAC also urges the Working Group to introduce additional Commentaries to Article 2, which 

provide guidance on standards of liability. These could indicate primary and secondary recommendations 

thus encouraging the adoption of (emerging) best practice. They could also state which standards of 

liability would fall short of compliance. For example, for those jurisdictions that recognise criminal 

liability, the Commentaries could primarily encourage a direct test of corporate liability based on corporate 

fault. They could also make it clear that a test by which bribery by senior managers only would engage the 

criminal liability of a legal person, would not comply with the Convention.  

3. Monitoring and Follow-up  

Additional insights 

29. TUAC considers that effective monitoring and follow-up is essential to the successful 

implementation of the Convention.  

30. TUAC commends the Working Group for developing a rigorous, two-phased, peer-review-based 

monitoring system, comprising country visits including consultations with trade unions, business and other 

NGOs, publication of detailed reports containing recommendations to governments, and provision for 

follow-up. In particular, TUAC believes that the country visits provide an opportunity for engaging trade 

unions and other stakeholders in the work of the anti-bribery instruments, as well as providing a 

mechanism for vital feedback on the activities of governments and companies.   

31. Whilst TUAC considers the OECD monitoring and follow-up process to represent international 

best practice, it has, in previous submissions to the Working Group, identified the following weaknesses:    

Parties: national level: so far there is little evidence of States Parties putting in place formal structures 

to engage trade unions, business and NGOs on an on-going basis at national level. Whilst a 

number of governments have initiated national consultation arrangements
138,

 overall the 

involvement of non-governmental actors at national level is limited. The result of this lack of 
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involvement is that the outputs of a strong inter-governmental process are being largely under-

utilised at national level. Increasing engagement could potentially yield a range of benefits 

including raising awareness and national mobilisation around key issues identified in the review 

reports;  

Non-signatory states – no role: to date there is no role in the OECD monitoring process for actors 

from non-Party States – where many of the foreign bribery offences are most likely to occur;  

Limited transparency: whilst the OECD publishes the final and oral/written follow-up reports, 

publication of the government response to the standard and country specific questionnaires is 

discretionary. Furthermore, there is no systematic publication of Phase 1 and Phase 2 country 

reports or other OECD outputs at national level, and no translation of key outputs into national 

languages. 

Next steps  

32. TUAC welcomes the decision of the Working Group to develop a post-Phase 2 monitoring and 

follow-up procedure that builds on Phase 1 and 2 and urges the Working Group to ensure that it is:      

Targeted: address shortcomings identified in the Phase 1 and Phase 2 reviews, and assess functional 

equivalence on key horizontal issues;  

Participative: involve consultations in-country and with the OECD Working Group with trade unions 

and other stakeholders;   

Transparent: provide for a higher level of public reporting on an on-going basis by expanding the 

categories and the periodicity of the OECD report, Steps taken by State Parties to Implement and 

Enforce the OECD Convention and thereby support monitoring by trade unions, civil society and 

other stakeholders, as well as peers;  

Include non-signatory states: the OECD should develop structures to provide actors from non-

signatory countries with a formal role in the monitoring process.  

 

33. TUAC also urges governments to put in place national monitoring structures, publish and 

disseminate key documents and translate into national languages. 
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TABLE 1: SUMMARY ON CROSSING-CUTTING ISSUES: CRIMINALISATION  

 
ISSUE RELATED ISSUES TUAC RECOMMENDATION PRIORITY „FIVE 

ISSUES‟ 

REVISED 

RECOMM

. 

 

OFFENCE OF BRIBING A FOREIGN PUBLIC OFFICIAL   

   

Bribes paid  

through 

intermediaries  

• Bribes paid to foreign  

political parties/officials 

• Bribes that benefit third 

parties 

• Foreign subsidiaries 

• Amend the Commentaries to Article 1 to include a broad definition of an 

intermediary and clarification that all parties are required to expressly cover 

bribery through an intermediary.  

 

 

HIGH / / 

Bribes that 

benefit third 

parties  

• Definition of a public 

official 

• Consider how to address ‗gift‘ partnerships involving close relatives and friends 

that do not directly involve the foreign public official;   

• Conduct a periodic analysis of cases (successes and failures) to identify ‗new‘ 

methods for evading foreign bribery laws and their implications for the aims of 

the Convention. 

HIGH / / 

Facilitation 

payments  

• Foreign subsidiaries • Remove this exception through the most appropriate means: either the 

amendment or deletion of Commentary 9.  

HIGH   

Definition of 

foreign public 

official  

• Private sector bribery • Expand the Commentaries to Article 1 to require Parties to adopt a special 

definition of a public official, in line with the Convention.  

   

Bribery of 

foreign political 

parties  and their 

officials 

• Bribes paid through 

intermediaries  

• Bribes that benefit third 

parties 

• Definition of a foreign 

public official 

• Trading in influence 

• Lobbying 

• TUAC supports the recommendation made by Transparency International and 

discussed in the CP that ―the OECD should ensure that bribe payments to foreign 

political parties and their officials are effectively prohibited through its 

instruments.‖  

HIGH YES  

Bribery of 

foreign private 

sector agents 

• Definition of a foreign 

public official 

• State-owned companies  

• TUAC supports the request made by the International Chamber of Commerce 

(ICC) to either amend the existing, or adopt a new, Revised Recommendation, 

which strongly recommends Parties to take steps to criminalise foreign private 

sector bribery.   

HIGH  YES 



  

 145 

ISSUE RELATED ISSUES TUAC RECOMMENDATION PRIORITY „FIVE 

ISSUES‟ 

REVISED 

RECOMM

. 

 

 

 

 

CORPORATE LIABILITY  

   

Form of Liability   • TUAC supports proposals to assess the effectiveness of forms of liability for 

foreign bribery offences and that each Party to the Convention demonstrate that 

the form of liability chosen is effective. 

• TUAC suggests that States Parties report on the number of investigations and 

prosecutions and to indicate whether they involve natural or legal persons or 

both.  

   

Standard of 

Liability  

• Foreign subsidiaries • Introduce additional Commentaries to Article 2, which provide guidance on 

standards of liability including encouraging the establishment test for liability 

based on corporate fault or corporate culture, which has the advantage of making 

the company directly liable, as well as providing the means for holding parents 

accountable for the acts of their foreign subsidiaries.  

HIGH   

 

MONITORING 

AND FOLLOW-UP 

 

• All 

 

OECD Working Group level:  

• Develop a targeted, transparent and participatory post-phase 2 assessment 

procedure.  

Country level:  

• Parties should establish structures for national monitoring and report on these in 

the OECD Working Group report, Steps taken by State Parties to implement and 

enforce the OECD Convention.  

• Key documents should be translated into national languages 

   

 

OTHER KEY ISSUES
139

 

   

FOREIGN • Intermediaries • TUAC considers it essential that bribes paid by foreign subsidiaries are covered HIGH  YES  
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ISSUE RELATED ISSUES TUAC RECOMMENDATION PRIORITY „FIVE 

ISSUES‟ 

REVISED 

RECOMM

. 

SUBSIDIARIES • Corporate liability 

• Accounting provisions 

by the Convention. This can be achieved through a combination of measures, 

some of which have been discussed above including: establishing a broad 

definition of intermediaries; requiring all parties to expressly cover bribery 

through an intermediary; establishing direct corporate liability based on corporate 

fault or culture; and requiring companies to adopt corporate compliance 

programmes that apply to their controlled subsidiaries.   

CANDIDATES FOR 

OFFICE AS A 

PUBLIC OFFICIAL  

• Trading in influence 

• Intermediaries 

• Definition of a public 

official 

• TUAC considers it essential that candidates for public office should be covered 

by the Convention. 

HIGH YES  
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IV Cross-cutting Issues: Detection and Prevention  

1. Need for Increased Awareness of Foreign Bribery 

Additional insights 

34. TUAC shares the concerns expressed in the CP over the low level of awareness of the anti-

bribery instruments amongst key stakeholders, the ‗serious consequences‟ for implementation and 

enforcement and the impact on public complacency. 

35. TUAC confirms that the awareness of trade unions remains low in both party and non-party 

States:    

Parties: In May 2007, the UK‘s Department for International Development (DFID) and the Trades 

Union Congress (TUC) co-organised a seminar on ―Strategies for Tackling International 

Bribery‖ that targeted primarily
140

 trade unionists from defence, construction and engineering and 

extractive. Attendees included workers from companies, as well as national and international 

trade union officers. The discussions confirmed that that there was no awareness of the anti-

bribery agenda, despite representing corruption-prone industries, which had created business-led 

anti-corruption forums.    

Non-Parties: The OECD and TUAC arranged an OECD Labour/Management Programme meeting in 

January 2006, which was attended by trade unionists from developed, developing and transitional 

countries. Trade unionists from developing and transitional countries similarly stated that there 

was simply no awareness of the OECD Anti-bribery Convention in their countries and regions:  

 a trade unionist from Sierra Leone commented that ―The OECD Anti-Bribery Convention 

may not be well-known in Africa, but corruption is…‖.
141

  

 a trade unionist from Romania observed that ―there is very little knowledge of the OECD 

Anti-Bribery Convention in Eastern Europe in general. It needs to be made better known, 

not just to trade unions but also to officials in these countries. International tools are vital 

and people should be aware of them‖.
142

 

Next steps  

36. TUAC considers that increasing awareness is vital for the future success of the anti-bribery 

instruments in both party and non-party States:  

Working Group: TUAC urges the Working Group to amend the 1997 Revised Recommendation and 

include an instruction to the Working Group to develop a three-year Promotional Strategy 

working with TUAC, BIAC, TI and other key stakeholders in coordination with other OECD 
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instruments, including the OECD Guidelines for Multinational Enterprises, the OECD Policy for 

Investment, and other OECD initiatives, including the Asia Development Bank/OECDAnti-

corruption Initiative for Asia-Pacific and the Anti-corruption Network for Eastern Europe and 

Central Asia.     

Parties: TUAC supports the suggestion made in the Mid-term review that the Working Group should 

consider establishing a minimum standard of awareness-raising. TUAC suggests that Parties be 

requested to report on these activities in the OECD report, Steps taken by State Parties to 

Implement and Enforce the OECD Convention. 

2. Detecting and Reporting of Foreign Bribery in the Public Sector 

2.1 Officials from agencies with contractual relationships with business: ODA and ECAs  

Additional insights    

37. TUAC welcomes the efforts made to strengthen the guidance on the reporting of foreign bribery 

to law enforcement authorities by official export credit support officials made in the recommendations of 

the OECD Working Group Phase 2 Reports, the 2000 Action Plan and then the OECD Council 

Recommendation on Bribery and Officially Supported Export Credits of 14th December 2006.  

38. TUAC notes, however, that the 2006 Recommendation requires members to develop and 

implement ―procedures to disclose to their law enforcement authorities instances of credible 

evidence…‖.TUAC is surprised that the Recommendation sets such a high reporting threshold especially 

given that the CP reports that “(a) “Almost half of the Parties provide an express statutory 

requirement…for reporting suspicions of foreign bribery directly to the law enforcement authorities;” and 

that “(b) some Parties provide a non-statutory reporting obligation;…”. 

Next steps     

39. TUAC urges the Working Group to clarify the discrepancy between the guidance to ECA 

officials that they must only report credible evidence of bribery to the reporting authorities, and the wider 

obligation on public officials to report suspicions of bribery.  

2.2 Reporting by public officials from agencies not having contractual relations with businesses: 

Whistleblower protection   

Additional insights    

40. TUAC agrees with the analysis in the CP that ―in the absence of comprehensive whistleblower 

protections, public officials are unlikely to report suspicions of bribery of foreign public officials…‖ and is 

gravely concerned that a number of parties do not provide adequate protection.  

41. TUAC also notes the widespread recognition of the role of whistleblowers more generally in the 

fight against international bribery:   

According to past experiences they [whistleblowers] play an essential role. In contrast to other crimes, 

there are no direct victims with an interest in detection and prosecution in corruption cases. So 

many cases would not have been uncovered without the help of insiders‖.
143
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Next steps  

42. TUAC considers that the OECD Anti-bribery Convention is out of step with other international 

anti-corruption instruments by failing to encourage Parties to protect whistleblowers from retaliation. It 

urges the Working Group to amend the 1997 Revised Recommendation such that Parties are strongly 

recommended to
144

:  

Provide effective and proportionate protections for reprisals against persons who report in good 

faith to: 

a) their employer, 

b) an appropriate authority, or 

c) where justified and reasonable, the wider public 

d) that in their reasonable belief an offence of bribery of a foreign public official has occurred, is 

occurring or is likely to occur 

3. Foreign Bribery in Relation to Official Export Credit Support  

Additional insights  

43. TUAC notes that none of the Working Group‘s anti-bribery instruments expressly refers to 

foreign bribery in relation to official credit support.  

Next steps   

44. TUAC requests the Working Group to consider incorporating the 2006 OECD Council 

Recommendation on Bribery and Officially Supported Export Credits into the 1997 Revised 

Recommendation. The precedent has already been set with the incorporation of the DAC recommendation 

in 1997. Such a step would help promote coherence within the body of OECD instruments.  

4. Co-operation with Non-Parties to the Convention  

4.1 Solicitation 

Additional insights  

45. TUAC considers that a key strength of the OECD Anti-bribery Convention is its focus on the 

supply-side of the bribery of foreign public officials.    

46. In relation to the role of the Working Group in addressing solicitation, TUAC highlights two 

recent examples of prosecutions of companies for foreign bribery offences in the home country triggering 

investigations of public officials in the host country: 

Siemens (Germany): ―President Umaru Yar'Adua ordered an investigation after a German court fined 

Siemens 201 million euros in October for bribes paid to Nigerian, Russian and Libyan officials 

by a former manager of one of the group's telecoms equipment units. Details of the Munich court 
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ruling were not made public at the time but the Wall Street Journal published them a month later, 

naming five Nigerian former ministers and two other officials as recipients of the bribes.‖
145

 

Wilbros (USA): ―ABUJA, Nov 7 (Reuters) - Nigeria will investigate senior government officials 

implicated by a U.S. oil executive who has pleaded guilty to bribery, the justice minister said on 

Wednesday.‖
146

 

 

47. TUAC understands that the current anti-corruption climate in Nigeria, to some extent, makes it a 

special case. Nonetheless, it believes that these examples illustrate the potential impact that Convention 

enforcement could have on solicitation (to the extent that high profile prosecutions of public officials in the 

host country will have some sort of deterring effect).   

Next steps  

48. TUAC urges the Working Group to give further consideration to how the network of prosecutors 

established at the 10th Anniversary meeting in Rome in November 2007, as well as OECD initiatives in 

Asia and Eastern Europe, could be used to strengthen links between prosecutors in both party and non-

party States, so as to establish a basis for cooperation that results in the prosecution – and thereby the 

deterrence – active and passive bribery.    

4.2 Accession 

Additional insights  

49. TUAC notes recent allegations of foreign bribery involving companies of China, India
147 

and 

Russia:  

COUNTRY COMPANY HOST COUNTRY DATE 

China ZTE The Philippines 2007  

India Arcelor-Mittal  Kazakhstan 2008 

Russia UC Rusal in Nigeria Nigeria 2004 

Next steps   

50. TUAC urges the Working Group to involve China, India and Russia in their activities as a key 

priority.   
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TABLE 2: SUMMARY ON CROSSING-CUTTING ISSUES: DETECTION AND PREVENTION  

 
ISSUE 

 

TUAC  RECOMMENDATION PRIORITY 

 

NEED FOR INCREASED 

AWARENESS  

 

• Amend the 1997 Revised Recommendation to include an instruction for the Working Group to develop a 

Promotional Strategy in conjunction with its institutional stakeholders.  

• Establish minimum awareness-raising standards for Parties.  

 

 

HIGH 

 

DETECTING AND REPORTING OF FOREIGN BRIBERY IN THE PUBLIC SECTOR 
Officials from agencies with 

contractual relationships with 

business: official export credit 

support.  

Clarify the discrepancy between the requirement in the 2006 OECD Council Recommendation on Bribery and 

Officially Supported Export Credits for officials of ECAs to report credible evidence of bribery to the reporting 

authorities and the obligations of public officials more generally to report suspicions.  

 

 

Officials from agencies not 

having contractual relationships 

with business:  

whistleblower protection  

Amend the 1997 Revised Recommendation as follows
148

:  

It is strong recommended that each Party provides effective and proportionate protections for reprisals against 

persons who report in good faith to  

a) their employer,  

b) an appropriate authority, or  

c) where justified and reasonable, the wider public  

that in their reasonable belief an offence of bribery of a foreign public official has occurred, is occurring, or is likely 

to occur. 

 

HIGH 

 

FOREIGN BRIBERY IN 

RELATION TO OFFICIAL 

EXPORT CREDIT SUPPORT 

 

 

TUAC requests the Working Group to consider incorporating a reference to the 2006 OECD Council 

Recommendation on Bribery and Officially Supported Export Credits into the 1997 Revised Recommendation.  
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 This clause was prepared by Public Concern at Work, a UK-based whistleblower support organisation.  
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ISSUE 

 

TUAC  RECOMMENDATION PRIORITY 

CO-OPERATION WITH NON-PARTIES 
Solicitation  TUAC urges the Working Group to give further consideration to how the network of prosecutors established at the 

10th Anniversary meeting in Rome in November 2007, as well as OECD initiatives in Asia and Eastern Europe, could 

be used to strengthen links between prosecutors in both party and non-party States so as to establish a basis for 

cooperation that results in the prosecution of active and passive bribery.    

 

Accession TUAC considers that the Working Group should take urgent steps to involve China, India and Russia in its activities.   
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V Additional Issues identified by TUAC  

 

TABLE 3: ADDITIONAL ISSUES
149

   

 

ISSUE 

 

TUAC RECOMMENDATION 

 

 

PRIORITY 

 

REPORTING BY 

PARTIES 

 

Expand the categories and the periodicity of the OECD Working Group 

report, Steps taken by State Parties to Implement and Enforce the OECD 

Convention. The report should include the following:   

• Awareness-raising activities; 

• Resources allocated to investigating and prosecuting foreign bribery; 

• Numbers of investigation and prosecutions of natural and legal persons 

respectively; 

• Number of MLA requests received, answered and outstanding;  

• National reporting structures/initiatives. 

 

 

HIGH 

 

PUBLIC 

REPORTING OF 

ALLEGED 

FOREIGN 

BRIBERY 

OFFENCES TO THE 

ENFORCEMENT 

AUTHORITIES  

 

 

All Parties should provide, where possible, one central contact point for 

the public to use to report allegations of foreign bribery offences. The 

information should be easily accessible on the internet with key 

information translated into the main international languages. Where there 

is more than one reporting point, information should be provided to guide 

users on the role of each.
150

 

 

HIGH 

 

MEASURES FOR 

DEALING WITH 

POTENTIAL 

BREACHES OF 

THE CONVENTION  

 

TUAC is concerned that recent events in the UK – the halting of the 

investigating into the Al Yamamah arms deal – have created a crisis of 

confidence in the Convention. It asks the Working Group to review the 

extraordinary measures available to it for dealing with possible breaches 

by parties of the Convention, to ensure that these are adequate for 

preserving the integrity of – and Parties‘ and public confidence in – the 

Convention.  

 

 

HIGH 
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 These issues are not discussed in the Consultation Paper, but are discussed here due to TUAC‘s view of their 

importance.   

 

150
 The Anti-corruption NGO, the Corner House, is currently developing a web site (www.reportbribery.org) that will 

bring together the reporting points of the thirty-seven Parties to the Convention.   

http://www.reportbribery.org/

