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RELEVANT NEW ZEALAND LEGISLATION

Source: Trade Negotiations Division,
Ministry of Trade and Foreign Affairs, New Zealand

Appendix 1.2  Complicity

Crimes Act 1961

Section 66.  Parties to offences -

(1) Every one is a party to and guilty of an offence who -

(a) Actually commits the offence; or
(b) Does or omits an act for the purpose of aiding any person to commit the offence; or
(c) Abets any person in the commission of the offence; or
(d) Incites, counsels, or procures any person to commit the offence.

(2) Where 2 or more persons form a common intention to prosecute any unlawful purpose, and to
assist each other therein, each of them is a party to every offence committed by any one of them in the
prosecution of the common purpose if the commission of that offence was known to be a probable
consequence of the prosecution of the common purpose.

Appendix 1.3  Attempt and/or conspiracy

Crimes Act 1961

Section 72.  Attempts -

(1) Every one who, having an intent to commit an offence, does or omits an act for the purpose of
accomplishing his object, is guilty of an attempt to commit the offence intended, whether in the
circumstances it was possible to commit the offence or not.

(2) The question whether an act done or omitted with intent to commit an offence is or is not only
preparation for the commission of that offence, and too remote to constitute an attempt to commit it, is a
question of law.

An act done or omitted with intent to commit an offence may constitute an attempt if it is immediately or
proximately connected with the intended offence, whether or not there was any act unequivocally showing
the intent to commit that offence.
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Appendix 2.1 Criminal responsibility of “legal persons”

Acts Interpretation Act 1924

Section 6.  Application of penal Acts to bodies corporate -

(1) In the construction of every enactment relating to an offence punishable on indictment, or on
summary conviction, the expression “person” shall, unless the contrary intention appears, include a body
corporate.

Where under any legislative enactment any fine or forfeiture is payable to a party aggrieved, the same
shall be payable to a body corporate where such body is the party aggrieved.

Appendix 3.2  Criminal penalties

Criminal Justice Act 1985 (relevant provisions)

Section 26.  General discretion to impose fines -

(1) Subject to subsections (2) and (3) of this section, where under any enactment a court may
sentence an offender to imprisonment, or to imprisonment or a fine, the court may sentence the offender to
pay a fine in addition to or instead of sentencing the offender to imprisonment, unless there is express
provision to the contrary in that enactment.

Section 27.  Means of offender and amount of reparation to be taken into consideration in fixing amount
of fine -

(1) In fixing the amount of any fine to be imposed on an offender, a court shall take into
consideration, among other things, the means and responsibilities of the offender so far as they appear or
are known to the court.

Appendix 3.6  Seizure & confiscation

Proceeds of Crime Act 1991 (relevant provisions)

Section 2.  Interpretation -

“Proceeds”, in relation to a serious offence, means any property that is derived or realised, directly or
indirectly, by any person from the commission of the offence:

“Property” means real or personal property of any description, whether situated in New Zealand or
elsewhere and whether tangible or intangible; and includes an interest in any such real or personal
property:

“Serious offence” means an offence punishable by imprisonment for a term of 5 years or more:
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“Tainted property”, in relation to a serious offence, means -

(a) Property used to commit, or to facilitate the commission of, the offence; or
(b) Proceeds of the offence; -

and when used without reference to a particular offence means tainted property in relation to any serious
offence.

Section 8.  Application for confiscation order -

(1) Where a person is convicted on indictment of a serious offence, the Solicitor-General may, at
any time before the expiration of the relevant application period, apply to the appropriate Court for one or
both of the following orders:

(a) A forfeiture order against property that is tainted property in respect of the offence:
(b) A pecuniary penalty order against the person in respect of benefits derived by the person

from the commission of the offence.

Section 15.  Forfeiture orders -

(1) On the hearing of an application for a forfeiture order in respect of a person's conviction of a
serious offence, the Court may, if it is satisfied that property specified in the application is tainted
property in respect of the offence, order that such of the property as is specified by the Court is forfeited to
the Crown.

Section 25.  Pecuniary penalty orders -

(1) On the hearing of an application for a pecuniary penalty order in respect of benefits derived by a
person from the commission of a serious offence, the Court may, if it is satisfied that the person derived
benefits from the commission of that offence, -

(a) Assess, in accordance with sections 27 and 28 of this Act, the value of the benefits so
derived; and

(b) Order the person to pay to the Crown a pecuniary penalty not greater than the penalty
amount.

Appendix 5.1  Jurisdiction

Crimes Act 1961

Section 5.  Application of Act -

(1) This Act applies to all offences for which the offender may be proceeded against and tried in
New Zealand.

(2) This Act applies to all acts done or omitted in New Zealand.
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Section 6.  Persons not to be tried in respect of things done outside New Zealand -

Subject to the provisions of section 7 of this Act, no act done or omitted outside New Zealand is an
offence, unless it is an offence by virtue of any provision of this Act or of any other enactment.

Section 7.  Place of commission of offence -

For the purpose of jurisdiction, where any act or omission forming part of any offence, or any event
necessary to the completion of any offence, occurs in New Zealand, the offence shall be deemed to be
committed in New Zealand, whether the person charged with the offence was in New Zealand or not at the
time of the act, omission, or event.

Section 8.  Jurisdiction in respect of crimes on ships or aircraft beyond New Zealand -

(1) This section applies to any act done or omitted beyond New Zealand by any person -
(a) On board any Commonwealth ship; or
(b) On board any New Zealand aircraft; or
(c) On board any ship or aircraft, if that person arrives in New Zealand on that ship or aircraft

in the course or at the end of a journey during which the act was done or omitted; or
(d) Being a British subject, on board any foreign ship (not being a ship to which he belongs) on

the high seas, or on board any such ship within the territorial waters of any Commonwealth
country; or

(e) Being a New Zealand citizen or a person ordinarily resident in New Zealand, on board any
aircraft:

Provided that paragraph (c) of this subsection shall not apply where the act was done or omitted by a
person, not being a British subject, on any ship or aircraft for the time being used as a ship or aircraft of
any of the armed forces of a country that is not a Commonwealth country.

(2) Where any person does or omits any act to which this section applies, and that act or omission
would, if it occurred within New Zealand, be a crime under this Act or under any other enactment
(whether that enactment was passed before or after the commencement of this Act), then, subject to the
provisions of this Act and of that other enactment, he shall be liable on conviction on indictment or, in the
case of a crime to which Part I of the Summary Proceedings Act 1957 applies, either on conviction on
indictment or on summary conviction under that Part, as if the act or omission had occurred in New
Zealand:

Provided that where any proceedings are taken by virtue of the jurisdiction conferred by this section it
shall be a defence to prove that the act or omission would not have been an offence under the law of the
country of which the person charged was a national or citizen at the time of the act or omission, if it had
occurred in that country.

(3) Where at any place beyond New Zealand any person who belongs, or within 3 months
previously has belonged, to any Commonwealth ship does or omits any act, whether on shore or afloat,
not being an act or omission to which subsection (1) of this section applies, and that act or omission
would, if it occurred within New Zealand, be a crime, then this section shall apply in respect of that act or
omission in the same manner in all respects as if it had occurred on board a Commonwealth ship.
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(4) The provisions of this section shall have the same operation in relation to the Republic of Ireland
and to the citizens thereof, and to ships registered therein or belonging thereto, and to persons who belong
or have belonged to those ships, and to all other persons on board those ships, as if the Republic of Ireland
were a Commonwealth country and as if the citizens thereof were British subjects.

(5) This section shall be read subject to the provisions of section 400 of this Act.

(6) In this section, the expression “British subject” includes a British protected person within the
meaning of the British Nationality and Citizenship Act 1948.

(7) Nothing in this section shall apply with respect to any crime against the Shipping and Seamen
Act 1952.

Appendix 4.1  Investigation and prosecution

Crimes Act 1961

Section 106.  Restrictions on prosecution -

(1) No one shall be prosecuted for an offence against any of the provisions of sections 100, 101,
104, 105, 105A, and 105B of this Act without the leave of the Attorney-General, who before giving leave
may make such inquiries as he thinks fit.

(2) No Judge who holds his office subject to a power of removal by Her Majesty on an address of
the House of Representatives shall be prosecuted for any such offence except by the Attorney-General in
pursuance of a resolution of that House.

(Sections 100, 101, 104 & 105 relate to Judicial corruption, Bribery of judicial officers, and bribery and
corruption of law enforcement officers and “Officials” (as defined under section 99).  Sections 105A &
105B relate to the corrupt use of information.)

Appendix 7.1  Money laundering

Crimes Act 1961 (relevant provisions only)

Section 257A Money laundering -

(1) For the purposes of this section, -

“Conceal”, in relation to property, means to conceal or disguise the property; and, without limiting the
generality of the foregoing, includes -

(a) To convert the property from one form to another:
(b) To conceal or disguise the nature, source, location, disposition, or ownership of the property

or of any interest in the property:

“Deal with”, in relation to property, means to deal with the property in any manner and by any means;
and, without limiting the generality of the foregoing, includes -
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(a) To dispose of the property, whether by way of sale, purchase, gift, or otherwise:
(b) To transfer possession of the property:
(c) To bring the property into New Zealand:
(d) To remove the property from New Zealand:

“Interest”, in relation to property, means -

(a) A legal or equitable estate or interest in the property; or
(b) A right, power, or privilege in connection with the property:

“Proceeds”, in relation to a serious offence, means any property that is derived or realised, directly or
indirectly, by any person from the commission of the offence:

“Property” means real or personal property of any description, whether situated in New Zealand or
elsewhere and whether tangible or intangible; and includes an interest in any such real or personal
property:

“Serious offence” means an offence punishable by imprisonment for a term of 5 years or more; and
includes any act, wherever committed, which if committed in New Zealand would constitute an offence
punishable by imprisonment for a term of 5 years or more.

(2) Subject to subsections (6) to (6B), every one is liable to imprisonment for a term not exceeding 7
years who, in respect of any property that is the proceeds of a serious offence, engages in a money
laundering transaction, knowing or believing that all or part of the property is the proceeds of any serious
offence.

 (3) Subject to subsections (6) to (6B), every one is liable to imprisonment for a term not exceeding 5
years who obtains or has in his or her possession any property (being property that is the proceeds of a
serious offence committed by another person)-

(a) With intent to engage in a money laundering transaction in respect of that property; and
(b) Knowing or believing that all or part of the property is the proceeds of any serious offence.

(4) For the purposes of this section, a person engages in a money laundering transaction if that
person -

(a) Deals with any property; or
(b) Assists any other person, whether directly or indirectly, to deal with any property -

for the purpose of -
(c) Concealing that property; or
(d) Enabling another person to conceal that property.

(Subsection (6) provides a statutory defence.)

(6A) Subject to subsection (6B), this section does not apply if -

(a) Any property is alleged to be the proceeds of a serious offence; and
(b) The act that is alleged to constitute that serious offence was committed outside New

Zealand; and
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(c) The act was not, at the time of its commission, an offence under the law of the place where
the act was done.

(6B) If a person is charged with an offence under this section and the act that is alleged to constitute
the serious offence resulting in proceeds was committed outside New Zealand, it is to be presumed, unless
the person charged puts the matter at issue, that the act was an offence under the law of the place where
the act was done.

Appendix 8.1  Accounting prohibitions

Companies Act 1993 (relevant provisions only)

Section 194.  Accounting records to be kept -

(1) The board of a company must cause accounting records to be kept that-

(a) Correctly record and explain the transactions of the company; and
(b) Will at any time enable the financial position of the company to be determined with

reasonable accuracy; and
(c) Will enable the directors to ensure that the financial statements of the company comply

with section 10 of the Financial Reporting Act 1993 and any group financial statements
comply with section 13 of that Act; and

(d) Will enable the financial statements of the company to be readily and properly audited.

(2) Without limiting subsection (1) of this section, the accounting records must contain -

(a) Entries of money received and spent each day and the matters to which it relates:
(b) A record of the assets and liabilities of the company:
(c) If the company’s business involves dealing in goods -

(i) A record of goods bought and sold, except goods sold for cash in the ordinary course of
carrying on a retail business, that identifies both the goods and buyers and sellers and
relevant invoices:

(ii) A record of stock held at the end of the financial year together with records of any
stocktakings during the year:

(d) If the company’s business involves providing services, a record of services provided and
relevant invoices.

(3) The accounting records must be kept -

(a) In written form and in English; or
(b) In a form or manner in which they are easily accessible and convertible into written form in

English.

(4) If the board of a company fails to comply with the requirements of this section, every director of
the company commits an offence and is liable on conviction to the penalty set out in section 374(2) of this
Act.

(Section 374(2) provides for a fine on directors not exceeding $10,000.  References to the Financial
Reporting Act 1993 relate to time limits for reports and to signing of reports by directors.)
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Section 377.  False statements -

(1) Every person who, with respect to a document required by or for the purposes of this Act, -

(a) Makes, or authorises the making of, a statement in it that is false or misleading in a material
particular knowing it to be false or misleading; or

(b) Omits, or authorises the omission from it of, any matter knowing that the omission makes
the document false or misleading in a material particular -

commits an offence, and is liable on conviction to the penalties set out in section 373(4) of this Act.

(2) Every director or employee of a company who makes or furnishes, or authorises or permits the
making or furnishing of, a statement or report that relates to the affairs of the company and that is false or
misleading in a material particular, to -

(a) A director, employee, auditor, shareholder, debenture holder, or trustee for debenture
holders of the company; or

(b) A liquidator, liquidation committee, or receiver or manager of property of the company; or
(c) If the company is a subsidiary, a director, employee, or auditor of its holding company; or
(d) A stock exchange or an officer of a stock exchange, -

knowing it to be false or misleading, commits an offence, and is liable on conviction to the penalties set
out in section 373(4) of this Act.

(3) For the purposes of this section, a person who voted in favour of the making of a statement at a
meeting is deemed to have authorised the making of the statement.

Section 379.  Falsification of records -

(1) Every director, employee, or shareholder of a company who, with intent to defraud or deceive a
person, -

(a) Destroys, parts with, mutilates, alters, or falsifies, or is a party to the destruction,
mutilation, alteration, or falsification of any register, accounting records, book, paper, or
other document belonging or relating to the company; or

(b) Makes, or is a party to the making of, a false entry in any register, accounting records, book,
paper, or other document belonging or relating to the company—

commits an offence, and is liable on conviction to the penalties set out in section 373(4) of this Act.

(2) Every person who, in relation to a mechanical, electronic, or other device used in connection
with the keeping or preparation of any register, accounting or other records, index, book, paper, or other
document for the purposes of a company or this Act, -

(a) Records or stores in the device, or makes available to a person from the device, matter that
he or she knows to be false or misleading in a material particular; or

(b) With intent to falsify or render misleading any such register, accounting or other records,
index, book, paper, or other document, destroys, removes, or falsifies matter recorded or
stored in the device, or fails or omits to record or store any matter in the device -
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commits an offence, and is liable on conviction to the penalties set out in section 373(4) of this Act.

(Section 373(4) provides a penalty of imprisonment for a term not exceeding 5 years or a fine not
exceeding $200,000.)

Financial Reporting Act 1993

Section 3.  Meaning of “generally accepted accounting practice” -

For the purposes of this Act, financial statements and group financial statements comply with generally
accepted accounting practice only if those statements comply with -

(a) Applicable financial reporting standards; and
(b) In relation to matters for which no provision is made in applicable financial reporting

standards and that are not subject to any applicable rule of law, accounting policies that -
(i) Are appropriate to the circumstances of the reporting entity; and
(ii) Have authoritative support within the accounting profession in New Zealand.

Appendix 9.2  Dual criminality, mutual assistance

Mutual Assistance in Criminal Matters Act 1992 (relevant provisions only)

Section 27.  Refusal of assistance -

(2) Subject to subsections (3) and (4) of this section, a request by a foreign country for assistance
under this Part of this Act may be refused if, in the opinion of the Attorney-General, -

(a) The request relates to the prosecution or punishment of a person in respect of conduct that,
if it had occurred in New Zealand, would not have constituted an offence against New
Zealand law; or

(b) The request relates to the prosecution or punishment of a person in respect of conduct that
occurred, or is alleged to have occurred, outside the foreign country and similar conduct
occurring outside New Zealand in similar circumstances would not have constituted an
offence against New Zealand law.

Appendix B.4.1  Recommendation Section V: accounting controls, principles

Companies Act 1993 (relevant provisions only)

Section 199.  Qualifications of auditors -

(1) A person must not be appointed or act as an auditor of a company unless -

(a) A chartered accountant (within the meaning of section 19 of the Institute of Chartered
Accountants of New Zealand Act 1996); or

(b) The person is an officer of the Audit Department authorised in writing by the Controller and
Auditor-General to be an auditor of a company for the purposes of this section; or
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(c) The person is a member, fellow, or associate of an association of accountants constituted
outside New Zealand where -

(i) The association is, by notice in the Gazette, approved for the time being for the purposes
of this section by the Registrar; and

(ii) The person is eligible to act as an auditor in the country, state, or territory in which the
association is constituted; or

(d) The person, not being a person to whom paragraph (c) of this subsection applies, is -
(i) Eligible to act as an auditor in a country, state, or territory outside New Zealand; and
(ii) Approved for the time being for the purposes of this section by the Registrar by notice in

the Gazette.

(2) None of the following persons may be appointed or act as auditor of a company:

(a) A director or employee of the company:
(b) A person who is a partner, or in the employment, of a director or employee of the company:
(c) A liquidator or a person who is a receiver in respect of the property of the company:
(d) A body corporate:
(e) A person who, by virtue of paragraph (a) or paragraph (b) of this subsection, may not be

appointed or act as auditor of a related company.

Section 204.  Auditor to avoid conflict of interest -

An auditor of a company must ensure, in carrying out the duties of an auditor under this Part of this Act,
that his or her judgement is not impaired by reason of any relationship with or interest in the company or
any of its subsidiaries.

Section 205.  Auditor’s report -

(1) The auditor of a company must make a report to the shareholders on the financial statements
audited by him or her.

(2) The auditor’s report must state the matters required to be stated in an auditor’s report under the
Financial Reporting Act 1993.

Section 206.  Access to information -

(1) The board of a company must ensure that an auditor of a company has access at all times to the
accounting records and other documents of the company.

(2) An auditor of a company is entitled to require from a director or employee of the company such
information and explanations as he or she thinks necessary for the performance of his or her duties as
auditor.

(3) If the board of a company fails to comply with subsection (1) of this section, every director
commits an offence and is liable on conviction to the penalty set out in section 374(2) of this Act.

(4) A director or employee who fails to comply with subsection (2) of this section commits an
offence and is liable on conviction to the penalty set out in section 373(2) of this Act.
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(5) It is a defence to an employee charged with an offence against subsection (4) of this section if he
or she proves that -

(a) He or she did not have the information required in his or her possession or under his or her
control; or

(b) By reason of the position occupied by him or her or the duties assigned to him or her, he or
she was unable to give the explanations required, -

as the case may be.

Section 207.  Auditor’s attendance at shareholders’ meeting -

(1) The board of a company must ensure that an auditor of the company -

(a) Is permitted to attend a meeting of shareholders of the company; and
(b) Receives the notices and communications that a shareholder is entitled to receive relating to

a meeting of shareholders; and
(c) May be heard at a meeting of shareholders which he or she attends on any part of the

business of the meeting which concerns him or her as auditor.

(2) If the board of a company fails to comply with subsection (1) of this section, every director of
the company commits an offence and is liable on conviction to the penalty set out in section 374(2) of this
Act.

Financial Reporting Act 1993 (relevant provisions only)

Section 16.  Auditor’s report on reporting entities -

(1) Where, pursuant to section 15 of this Act or the Companies Act 1955 or the Companies Act
1993, the financial statements of a reporting entity or group financial statements are required to be
audited, the auditor’s report on the financial statements or group financial statements must state -

(a) The work done by the auditor; and
(b) The scope and limitations of the audit; and
(c) The existence of any relationship (other than that of auditor) which the auditor has with, or

any interests which the auditor has in, the reporting entity or any of its subsidiaries; and
(d) Whether the auditor has obtained all information and explanations that he or she has

required; and
(e) Whether, in the auditor’s opinion, as far as appears from an examination of them, proper

accounting records have been kept by the reporting entity; and
(f) Whether, in the auditor’s opinion, the financial statements and any group financial

statements comply with generally accepted accounting practice, and if they do not, the
respects in which they fail to comply; and

(g) Whether, in the auditor’s opinion and having regard to any information or explanations that
may have been added by the reporting entity pursuant to section 11(2) or section 14(2) of
this Act, the financial statements and any group financial statements give a true and fair
view of the matters to which they relate, and, if they do not, the respects in which they fail
to give such a view.
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(2) Where the auditor’s report indicates that the requirements of this Act have not been complied
with, the auditor must, within 7 working days after signing the report, send a copy of the report and a copy
of the financial statements and any group financial statements to which it relates, to the Registrar who
must, in turn, forthwith send copies of the report and statements to the Board and, if the reporting entity or
group to which the report and statements relate is an issuer, to the Securities Commission.

(Under the Financial Reporting Act 1993, “Board” means the Accounting Standards Review Board.)

Section 36.  Offences by directors of reporting entities -

(1) Where -

(a) Financial statements in relation to a reporting entity are not completed and signed within
the time specified in section 10 of this Act; or

(b) Group financial statements in relation to a group comprising a reporting entity and its
subsidiaries are not completed and signed within the time specified in section 13 of this Act,
-

every director of the reporting entity commits an offence and is liable on summary conviction to a fine not
exceeding $100,000.

(2) Where the financial statements of a reporting entity or group financial statements in relation to a
group comprising a reporting entity and its subsidiaries fail to comply with an applicable financial
reporting standard, every director of the reporting entity commits an offence and is liable on summary
conviction to a fine not exceeding $100,000.

Section 41.  False statements -

(1) Every person who, with respect to a document required by this Act, -

(a) Makes, or authorises the making of, a statement in the document that is false or misleading
in a material particular knowing the statement to be false or misleading; or

(b) Omits, or authorises the omission, from the document of any matter knowing that the
omission makes the document false or misleading in a material particular—

commits an offence and is liable on conviction on indictment to imprisonment for a term not exceeding 5
years or to a fine not exceeding $200,000.

(2) For the purposes of this section, a person who voted in favour of the making of a statement at a
meeting of directors or members or shareholders of an entity is deemed to have authorised the making of
the statement.


