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Ref: Discussion Draft on the Application of Article 17 (Artistes and Sportsment) of the 
OECD Model Tax Convention. 23 April 2010 to 31 July 2010. 
 
According to the CTPA invitation I respectfully submit the following commentaries: 
 
1. The text of Article 17 continues to be confusing, primarily since the use of different 
terms such as entertainer, artiste and sportsman are obscure when trying to determine the 
application to performing and non performing activities. 
 
2. Hence, paragraph 3 of the OECD Commentary on article 17 should address the matter 
establishing a general concept for tax treaty purposes, which includes the necessary 
objective and subjective elements for discerning between different situations, together with 
a non exhaustive list of cases that illustrate the application of the article in OECD Model 
Tax Treaties.  
 
This general to the specific approach could create uniformity, predictability and certainty 
for international artists, since it would help to mitigate double taxation between competing 
jurisdictions.  
 
3. For purposes of a general concept it is not clear that the term entertainer brings more 
clarity than the term artiste in order to avoid problems of interpretation, since the 
significance of the latter seems less ambiguous for the practical application of Article 17 
between different jurisdictions. 
 
4. A general concept of the term “artiste” should include situations where a person derives 
income in a Contracting State, from the performance of creative or cultural activities, 
developed from the intellectual or physical skills of the person exercising them, regardless 
of their mastery level, in which an intention to amuse or entertain an audience or public 
predominates.  
 
 
 
 
 
 
 
 
 
 
 



Definition Element Commentary 
Person This allows to include both the individual 

artist himself and/or the Star Company 
using a look through approach. 

Performance of creative or cultural 
activities; 

Creative or cultural activities could include 
a wide array of performances in an artistic, 
athletic, political, social, religious or 
charitable context. 

Developed from intellectual or physical 
skills; 

Intellectual or physical skills from the 
person exercising the activities are present. 

Any artistic level Independent of the level of mastery or 
refinement of the performer. 

Intention to Amuse or Entertain The underlying intention to amuse or 
entertain is predominant. 

Existence of Audience or Public. Targeted to an audience. 
 
5. Athletic activities should comprise activities in which a person exercises physical and/or 
intellectual abilities in a competition environment of any athletic level.  
 
6.  Activities made in connection with an artistic or athletic performance, which are not 
consubstantial to the nature of that specific performance, should fall out of the scope of 
article 17.  However, in deciding between the application of article 17, 12 and 7, special 
priority should be given to article 17 as lex specialis, whenever the occurrence of an 
“artistic or athletic performance” triggers other streams of income. If no artistic or athletic 
performance occurs then article 12 should be applied in accordance with the PE proviso.     
 
7. Activities in which there is a predominance of scientific or technical skills or the use of 
intangible or intellectual property such as patents, trade marks, image rights, know –how 
or software programs should fall out of the scope of article 17. 
 
I  appreciate the opportunity to provide comments and would be pleased to participate in 
any further discussion on these matters. 
 
Best Regards, 
 
 
J.D. Cristián Gárate LL.M. Ph. D. c 
 


