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RSM Tenon is the UK’s 7th largest accounting firm with a fee income in excess of 
£250m, employing nearly 3,000 people in over 50 offices across the UK.  In addition, 
we are members of RSM International, the 6th largest global accounting network with 
over 730 offices in more than 70 countries, and in excess of 30,000 people 
worldwide. 
 
In the UK practice, our specialist entertainment team in the London office provide tax 
advice to a large number of elite sportspeople and artistes.  We have lobbied the UK 
Government for some time to change the way it applies the UK legislation in this area 
in relation to non-resident sportspeople, as the UK tax authorities seek to tax non-
resident sportspeople on a proportion of their global endorsement income. 
 
We have reviewed the discussion draft issued on 23 April 2010 in relation to the 
application of the Article 17 of the OECD Model Tax Convention.  We have 
commented by exception on areas which we feel require particular attention, and we 
set out our comments below: 
 
Section 3 & 4 
 
The final paragraph of page 5 suggests adding the following subparagraph to the 
proposed paragraph 9.1 of the Commentary on Article 17: 
 

Preparation and training are parts of the normal activities of an entertainer or 
sportsman. If the entertainer or sportsman is remunerated for time spent on 
preparation and training in a State (which would be unusual for self-employed 
individuals but would be fairly common for employed entertainers and sportsmen), 
the relevant remuneration, as well as remuneration for time spent travelling in that 
State for the purposes of performances, preparation or training, would be covered 
by the Article. This would apply regardless of whether or not such preparation or 
training is related to specific public performances taking place in that State (e.g. 
remuneration that would be paid with respect to the participation in a pre-season 
training camp would be covered).  

 
We welcome the confirmation of the OECD’s view that “Preparation and training are 
part of the normal activities of an entertainer or sportsman” in this paragraph.  
However, in section 4 on “Source and allocation rules” we do not believe the 
proposed amendments make clear the fact that preparation and training time in a 
particular state should be factored in to the apportionment calculation. 
 
In the UK, the tax authorities seek to tax a proportion of income earned under 
contracts for services – even if that income is earned by a personal service company 
– on the basis of competition days in the UK.  For a golfer who competes in 12 days 
out of a total 100 in the UK, 12% of total service income will be taxed in the UK.  
However for a marathon runner who will typically compete in only 2 events per year 
(despite training every single day of the year), if one is the London Marathon, 50% of 
his/her global endorsement income will be subject to UK income tax.  This cannot be 
correct, and we would appreciate the guidance clearly outlining the OECD’s view on 
this.  We believe if the athlete was in the UK for a week for the London Marathon and 



did not return in a given tax year, but could demonstrate that he/she trained on every 
day of the year (as many marathon runners do) then 1/52 of global income for 
services should fall within the UK tax net; broadly 2%, rather than 50%. 
 
In addition to contracts for services, these allocation rules also apply to global 
endorsement contracts; these contracts are covered in more detail later in this 
response document. 
 
In addition to this, and as a general comment on both the current commentary and 
the revised commentary, the wording seems to grant preferential status to employed, 
rather than self-employed sportspeople.  In particular, the suggestion that it is 
unusual for self-employed individuals to be paid to train is not strictly correct: 
 

• In the UK, personal service companies are looked through, so if a contract 
includes clauses specifying annual payments, part of which relates to 
preparation and training required, this links directly to the individual 

• Additionally, self-employed sportspeople have contracts which include the 
fact that products must be used in training as well as competition. 

• Finally, actors may need to undertake preparation for specific roles (e.g. a 
role requiring him/her to ride a horse); in that case they will need to train for 
the role, but the days spent in training will form part of the work in relation to 
the film fee. 

 
Finally, in relation to the importance of including training and preparation time, 
towards the end of section 4 the proposed new paragraph 9.3 highlights certain 
examples to illustrate certain principles in relation to allocation: 
 
 

The following examples illustrate these principles:  
 
– Example 1: a self-employed singer is paid a fixed amount for a number of 
concerts to be performed in different states plus 5% of the ticket sales for each 
concert. In that case, it would be appropriate to allocate the fixed amount on the 
basis of the number of concerts performed in each state but to allocate the 
payments based on ticket sales on the basis of where the concerts that generated 
each such payment took place.  

– Example 2: a cyclist is employed by a team. Under his employment contract, he is 
required to travel with the team, appear in some public press conferences organised 
by the team and participate in training activities and races that take place in 
different countries. He is paid a fixed annual salary plus bonuses based on his 
results in particular races. In that case, it would be reasonable to allocate the salary 
on the basis of the number of working days during which he is present in each 
State where his employment-related activities (e.g. travel, training, races, public 
appearances) are performed and to allocate the bonuses to where the relevant races 
took place  

 
In the first example, no account is taken of preparation/rehearsal time in relation to a 
performer.  If a payment is received for a concert tour performed over 30 nights, but 
which requires 20 days worth of preparation in a specific country prior to the tour, this 
preparation time should be taken into account. 
 
In the second example, in both Moto GP and Formula 1 the riders/drivers have 
similar contracts with their teams, but are still treated as self-employed for tax 



purposes.  It would seem clear that self-employed people should still factor training 
time into the apportionment of income to a particular state. 
 
Section 5 
 
The suggested changes to Paragraph 9 of the commentary on Article 17 seek to 
clarify the existing Article in relation to what constitutes a “performance”; linking 
income to this performance would therefore bring income into the tax net of a 
particular jurisdiction.  The relevant paragraph is attached below: 
 

Besides fees for their actual performances, entertainers and sportsmen 
often receive income in the form of royalties or of sponsorship or advertising 
fees. In general, other Articles would apply whenever there was no direct link 
between the income and the performance of activities in the country 
concerned. Royalties for intellectual property rights will normally be covered 
by Article 12 rather than Article 17 (cf. paragraph 18 of the Commentary on 
Article 12), but in general advertising and sponsorship fees will fall outside the 
scope of Article 12. Article 17 will apply to advertising or sponsorship income, 
etc. which is related directly or indirectly to performances or appearances in a 
given State (e.g. payments made to a tennis player for wearing a 
sponsor’s logo, trade mark or trade name on his tennis shirt during a 
match). Similar income which could not be attributed to such performances 
would fall under the standard rules of Article 7 or Article 15, as appropriate. 
Payments received in the event of the cancellation of a performance are also 
outside the scope of Article 17, and fall under Articles 7 or 15, as the case 
may be. Various payments may be made as regards merchandising; 
whilst the payment to an entertainer or sportsman of a share of the 
merchandising income related to a public performance would normally 
fall under Article 17, merchandising payments derived from sales in a 
country that are not related to performances in that country and that do 
not constitute royalties would normally be covered by Article 7. 

 
The revised paragraph states that other Articles will apply whenever there is no direct 
link between the income and the performance of the activities, but then clarifies this 
point by stating that advertising and sponsorship income which is related directly or 
indirectly to performances in the given State will fall within Article 17. 
 
We believe that there is a real need for clarity in this area in order to prevent 
significant confusion.  There is a real difference in the way various types of income 
are treated in different jurisdictions.  In mentioning advertising and sponsorship but 
ignoring endorsement income (and we believe a clear distinction can be drawn 
between the three) there is scope for significant ambiguity.   We believe a sensible 
approach would be to build some clear definitions into the commentary, although it is 
clear from our work that definitions of the types of contract vary between country.  
 
In the UK for example, we would broadly draw a distinction between three different 
types of income; advertising income, sponsorship income and endorsement income:   
 

1.) Advertising income is loosely defined as a payment to an artiste or sports star 
for "off court" activities which is reproduced in print or on TV but is not by its 
nature "live".  It is difficult to envisage a single example of where a live 
advertisement has taken place at the sporting venue. It is not practical in 
terms of a photoshoot or filming a commercial.  

 



2.) Sponsorship income is in many ways similar in nature to endorsement income 
(see 3 below).  The difference is that it has historically involved payments to a 
tax resident and has been restricted to the territory of residence. It usually 
involves some kind of barter deal whereby the athlete associates their name 
with a local supplier in return for a product such as a car and is more 
prevalent during the early stages of the athlete’s career. Most athletes find the 
demands from the local sponsoring company to be too intrusive on their time 
and as soon as they can afford to buy their own car they do so. In recent 
times, the distinction between sponsorship and endorsement income has 
become blurred. 

 
3.) Finally, endorsement income usually involves the athlete actually endorsing 

the product by using it (usually in competition), and in addition allowing their 
image to be associated with the product. This is very different from 
sponsorship where the athlete simply (for example) drives a sponsored car 
featuring the sponsor’s logo out of competition, rather than associating it 
personally with them.   

 
Clearly there is a grey area here where internationally renowned athletes 
wear patches in competition, as this clearly associates their name with a 
brand; in this context, payments for these patches are more akin to 
endorsement income. 

 
In the US however, in relation to advertising and sponsorship a distinction is drawn 
between where the athlete is simply performing a service (limited or no use of the 
players rights) and a situation where the players image is clearly utilised in promoting 
a product or event.  Most contracts cover both, i.e. require the use of image, name 
and fame as well as a personal service.  In relation to endorsement income there are 
two distinctions; between “on-court” contracts and “off-court” contracts.  “On-court” 
contracts relate to items which are used during competition, and can be clearly linked 
to performance, whereas “off-court” products (like watches) are not linked to the 
athletes performance, and are subsequently not taxed.   
 
This is a complex area which Article 17 effectively offers little guidance on.  We 
believe that more detailed analysis is required in relation to the definitions the income 
which should be taxed under Article 17.  Further discussion with stakeholders would 
be required, but we feel it is vitally important to establish these principles, and 
whether the various types of income should in fact be subject to tax under Article 17.  
A clear analysis of contracts in each case would be required to establish the nature 
of the relationship.  In almost all instances in the UK, the tax authorities seek to 
establish a “direct link” between the contract and performance in the UK, when in 
many cases it simply is not there; e.g. a watch for a tennis player.  Under the US 
approach, a watch which is not worn during a match would be classed as “off-course” 
income and not subject to tax under Article 17. 
 
It seems clear to us that other articles apply apart from Article 17 where there is no 
direct link between the contract and performance in the State and the exemptions in 
those articles should apply.  This is where many significant issues arise with Article 
17.    
 
This view is supported by the proposed Paragraph 9.5 (reproduced below) in the 
Commentary, which makes it clear that payments in relation to an athletes “image” is 
not connected to performance.  In the UK, the tax authorities do not accept that the 
athletes “image” has a value, and seek to argue that 100% of the value of an 
endorsement contract relates to an athletes performance, and can therefore be 



apportioned and taxed in the UK.  This cannot be correct, and it would be extremely 
helpful if the guidance could clarify this point. 
 

It is frequent for entertainers and sportsmen to derive, directly or 
indirectly, a substantial part of their income in the form of payments for 
the use of, or the right to use, their “image rights”, e.g. the use of their 
name, signature or personal image. Where such uses of the 
entertainer’s or sportsman’s image rights are not connected to the 
entertainer’s or sportsman’s performance in a given State, the relevant 
payments would generally not be covered by Article 17 (see paragraph 9 
above). There are cases, however, where payments made to an 
entertainer or sportsman who is a resident of a Contracting State, or to 
another person, for the use of, or right to use, that entertainer’s or 
sportsman’s image rights constitute in substance remuneration for 
activities of the entertainer or sportsman that are covered by Article 17 
and that take place in the other Contracting State. In such cases, the 
provisions of paragraph 1 or 2, depending on the circumstances, will be 
applicable.  
 

Finally, this paragraph appears slightly ambiguous about the application of Article 17 
to payments which relate to an athletes image, or how this can be ascertained.  If 
possible, examples of the kind of payments for the use of a sportsperson’s image 
which the OECD feels do and do not fall within the ambit of Article 17 would be 
helpful. 
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