
COMMENTS ON THE DISCUSSION DRAFT ON  
 

THE APPLICATION OF ARTICLE 17 (ARTISTES & SPORTSMEN) 
 

OF THE OECD MODEL TAX CONVENTION 
 
 
 
 
 

1. The OECD have proposed changes to the Commentary of the OECD Model Tax Convention 

resulting from the work of the Committee on Fiscal Affairs sub-group Working Party on Tax 

Conventions and Related Questions. The OECD has asked for comments on the discussion 

draft. 

 

2. The OECD Model Tax Convention and the OECD Commentary on the OECD Model Tax 

Convention are used in varying degrees by many sovereign states and are, therefore, very 

influential.  The Commentary is particularly influential in determining how to interpret the 

Model Tax Convention.  Many elements of the Model Tax Convention have been 

incorporated in double tax treaties between sovereign states and the OECD Commentary has 

been relied on by both citizens and sovereign states in interpreting the double tax treaty 

where it is based on the OECD Model Tax Convention.  It is, therefore, very important that 

the Model Tax Convention and the Commentary are subjected to rigorous analysis and 

debate.  We therefore welcome the OECD invitation to comment on the discussion draft of 

the revised Commentary. 

 

3. The Managers Music Forum (MMF) is a voluntary trade association whose members 

manage the business and creative affairs of artistes and entertainers.  More than any other 

organisation we have first hand experience of the complexities of the whole international 

music entertainment industry.  Our clients are, in the main, performers, writers, composers 

and music producers in the pop and rock music industry, although our members also 



represent performers, composers and writers in other areas, including but not limited to jazz, 

classical, opera, folk and choral music.   

 

4. It is important that the Commentary is consistent in its application so that live entertainment 

activities are subject to a level playing field in respect of taxation.  Inconsistencies in the 

treatment of different live entertainment activities lead to perceived preferential treatment, 

abusive avoidance devices and bring the Commentary into disrepute.  It is therefore vital to 

ensure consistency of principles, interpretation and practise. 

 

5. Our comments are not restricted to issues that directly affect artistes/entertainers in the pop 

and music industry.   

 

6. Article 17 of the Model Convention is two paragraphs totalling 115 words.  The 

Commentary explaining Article 17 runs to 14 clauses or 26 numbered paragraphs.  In 

essence, Article 17 appears to set out principles with explanatory clarification with regard to 

definition and practical application provided in the Commentary. 

 

7. The OECD have provided a consolidated version of the Commentary on Article 17 that 

includes the proposed changes.  The references to the Commentary below are to the 

consolidated version. 

 

8. Paragraph 3 of the consolidated version of the Commentary attempts to clarify the definition 

and application of the term “entertainer”.  The Commentary appears confused in its 

definition of what constitutes an entertainer.  The Commentary notes that “activities which 

involve a political, social, religious or charitable nature, if an entertainment character is 

present” may still be caught by Article 17.  However, Paragraph 3 goes on to note that fees 



to a former politician for a speaking engagement are outside the scope of Article 17.  

Similarly, fees to a model performing as such are outside the scope of Article 17.  So even if 

there is an element of entertainment, Article 17 will not apply to former politicians and 

models appearing as such!   

 

9. Not only is the Commentary inconsistent in that it ignores the entertainment element of ex-

politicians and models, it also ignores celebrity status peculiar to the modern entertainment 

industry.  The late Jade Goody was undoubtedly a celebrity in the UK.  Ms Goody appeared 

on a number of television shows, but could not be classed as a performer as she had no 

particular performing skills.  If Ms Goody was an entertainer it was by reason of her 

celebrity.  Entertainers may achieve celebrity status and celebrities may be entertaining.  

However, the Commentary would appear to allow that celebrities of a similar nature to Ms 

Goody would not be taxed on appearances in other territories by that territory! 

 

10. Where an ex-politician receives fees for lectures - the source, the tree that gives rise to the 

fruit, is the celebrity status, which attracts the attention of a fee paying audience.  An 

example of this would be Tony Blair - the ex-prime minister of the UK, who, when he is 

lecturing, attracts an audience who want to know what the ex-politician (if indeed Tony Blair 

is to be considered as an ex-politician!) has to say about political matters past and present.  

Blair’s celebrity basis is rooted in his once being a politician – he is no longer a politician 

but a celebrity! 

 

11. However, it is clear that some ex-politicians are also entertainers and some entertainers are 

also politicians.  In the history of the English-speaking popular music world there have been 

a number of musicians/composers/writers who have gone into politics, not least Sonny Bono 

(Sonny & Cher - USA), Billy Bragg (UK) and Peter Garrett (Midnight Oil - Australia).  If 



Billy Bragg were to stand for parliament and then give up his political career he would be an 

ex-politician.  If Bragg then played a political concert in Berlin and received a fee for it, 

would the fee be taxable under Article 17?  Clearly if the concert was for political purposes 

the fee would fall under the exclusion provided by the Commentary as Bragg is an ex-

politician and the purpose of the meeting would be to raise political awareness.  The point 

here is that the exclusion of ex-politicians from Article 17 will not be able to be applied 

consistently or evenly, due to the changing nature and exceptions that will be found in the 

real world.  It would seem appropriate to ensure that there is a level playing field and ex-

politicians should be regarded as performers as much as any other public speaker, who is not 

currently and directly involved in politics.   

 

12. Models on the other hand are more analogous to actors; both dress up in costumes and both, 

to varying degrees, perform.  The job of a model is to perform in a way that displays the 

clothes to their best effect.  Models are performers and as a result of their performance many 

such models, i.e. Kate Moss and Naomi Campbell, also enjoy celebrity status which enables 

them to command larger fees and spin-off their celebrity status into other profit making 

ventures.  The whole model/fashion industry is built around the performance that exhibits 

the clothes.  This is directly analogous to actors performing lines to exhibit the play/film to 

its best effect.  Models divest themselves of “self” and perform as choreographically 

directed.   

 

13. It is important that the defining attitude of the Commentary should fix on the nature of the 

performance. A politician debating a speech is still performing, but is distinguished from 

actors and models in that the politician does not step into any other character (either by 

dressing up or rehearsing somebody else’s lines or being choreographically directed), or 

trying to be someone other than who they are.  The politician is presenting themselves and 



more importantly their politics.  Both the model and actor perform as someone other than 

who they really are and both perform in costume. 

 

14. If models are considered exempt, this could lead to much mischief.  For example, an 

entertainer agrees to undertake an engagement on the same day at different locations; one as 

entertainer and one as a model.  The modelling fee would be exempt, but the fee for 

entertainment would not be exempt from Article 17.  The problem is that the definition of 

entertainer by excluding models leads to an inconsistency.  The definition of entertainer 

needs to consider the character in which the performance takes place.   

 

15. Religious leaders for example often dress in clothes peculiar to their religion and undertake a 

performance.  However, what distinguishes religious leaders from actors and models is that 

they are enacting a religious ritual, not as entertainment, but as a religious activity and this 

distinguishes them from the entertainment character of the actors and models.   

 

16. Paragraphs 5, 6 and 7 all deal with sports people.  Here the significant attribute that brings 

individuals within Article 17 is the element of entertainment inherent in the activity.   

 

17. Paragraph 9 provides that “Royalties for intellectual property rights will normally be covered 

by Article 12, rather than Article 17.”  It is not clear under which circumstances Article 12 

will give way to Article 17 and no explanation is provided by the Commentary.  

 

18. Article 12 of the OECD Model Convention is quite clear: 

 “Royalties arising in a Contracting State and beneficially owned by a resident of the 

 other Contracting State shall be taxable only in that other State. 

 



The term “royalties” as used in this Article means payments of any kind received as a 

consideration for the use of, or the right to use, any copyright of literary, artistic or scientific 

work, including cinematograph films, any patent, trade mark, design or model, plan, secret 

formula or process, or for information concerning industrial, commercial or scientific 

experience.” 

 

19. Article 12 clearly identifies royalty income as arising from copyright.  In other words 

royalties are the fruit of the tree of copyright. 

 

20. Article 17 on the other hand, considers income: 

“Derived by a resident of a Contracting State as an entertainer, such as a theatre, motion 

picture, radio or television artiste, or a musician, or as a sportsman from his personal 

activities as such exercised in the other Contracting State, may be taxed in that other State.” 

 

21. Clearly a copyright is the result of the activity of the copyright originator.  Generally, for the 

purposes of the music industry this would be the writer or composer.  However, the right to 

record a performance is subject to a copyright.  The performer must give their consent to the 

recording and future use of that recording.  At this level, a performance carries within it the 

potentiality for a fee for the actual performance and a fee for the recording copyright.  There 

are, therefore, instances where the payment for an activity may need to be split between the 

performance carried out in the territory and the copyright source.   

 

22. For the International Music Industry, when merchandise is available and sold at the venue 

where the entertainer performs then the default position of some tax authorities is to say that 

that income is derived by the entertainer from the performance.  In such circumstances, the 



tax authorities will seek to levy tax on any payments in respect of merchandise to the 

performer. 

 

23. Merchandise sales may be accountable to the entertainer, either as royalties where the 

entertainer owns the copyright in various logos and/or images, which the merchandiser is 

using and is paying a copyright royalty for, or is a straight commission on sales where there 

is no copyright issue.   The two income sources are different and taxed differently.   

 

24. Payments for use of a copyright, such as a trade mark name, or a copyright picture on a tee-

shirt, would be royalty income exempt from Article 17 and caught by Article 12.  Where 

there is no such copyright issue and the commission derives entirely from the sales at the 

performance then, arguably, this income is caught by Article 17 and not Article 12. 

 

25. The sentence:  “Royalties for intellectual property rights will normally be covered by Article 

12 rather than Article 17”, should be amended deleting “will normally be” and substituted 

with “are”.  The whole of the final sentence in Paragraph 9 should be deleted.  This sentence 

does not provide clarification or explanation, but confuses the situation with regard to the 

separation of the two income streams of copyright income and performance income.   

 

26. The examples in Paragraph 9.1 require clarification. The issue of entertainer/sportsman 

reporting or commenting at an entertainment or sports event is, according to the 

commentary, not within the scope of Article 17.  However, it is clear that the 

entertainer/sportsman is commenting in their role as an entertainer or sportsman.  If Tiger 

Woods – a US sportsman, came to the UK and presented commentary on a golf match and 

nothing else, then according to the commentary he would be outside the scope of Article 17.  

Similarly, an actor who came to deliver a commentary or speech regarding a film they had 



appeared in would be within the scope of Article 17!  In both cases Woods and the actor are 

promoting their own careers and receiving payment for an appearance/performance in their 

character as a sportsman or actor.  Both are appearing as celebrities.  It is inconsistent that 

entertainers/sports people should not be caught within Article 17 for appearances in 

character.  This is wholly different from the professional commentator whose singular role is 

to provide commentary.  As such, the professional commentator will be outside the scope of 

Article 17. 

 

27. The final paragraph of Paragraph 9.1 should be amended.  The phrase “preparation and 

training” should be amended to read “preparation, rehearsal and training”.  There should be 

no confusion that preparation includes rehearsal. 

 

28. Paragraph 9.4 confuses the income sources and requires greater clarification.  Where a 

broadcast of a performance takes place, the payment for the performance may be subject to 

Article 17, however, payments may cover the performance and the right to record the 

performance for later and/or multiple broadcasts.  Payment for this right is a copyright 

payment covered by Article 12.  

 

29. In some situations the payment, with regard to the performance for a broadcast being 

recorded, will be paid to a record company.  Even though the artiste has no direct interest in 

the fee, they may be entitled to a part of it under their contract with the record company.  So 

payment for the live performance may benefit the performer, but still be outside Article 17.  

Many artistes own their own copyrights and the payment will be made to their own loan-out 

companies.  This does not undermine the nature of the payment, which is a copyright 

payment within the scope of Article 12 and not a payment for a performance, which is in the 

scope of Article 17. 



30. Paragraph 11.2 provides that prize money derived by the owner of a horse or a race car from 

the result of the horse or car during a race will not be caught by Article 17.  Does this mean 

that all money paid in respect of animals is outside of Article 17?  If an entertainer appears 

with an animal as part of the act, then payment to the animal’s owner for use of the animal 

(its public appearance) should be outside the scope of Article 17.  If this is correct, then 

where artistes own an animal that features in their stage act, payment for the animal is not 

caught by Article 17. 

 

31. The idea that the public display and performance of animals and cars should not be caught 

by Article 17, leads to some absurd anomalies.  Performers will be tempted to use animals in 

their stage acts to escape part of the fee (the amount paid for the animal) being outside 

Article 17.  The performance of animals and cars is in the nature of entertainment and it is an 

economic activity that is being performed.  When these activities take place in another 

territory this is trading in that State and not with it from outside.  The provision of the 

animals and cars in the territory means that the economic activity takes place in that 

territory.  It is not clear on what principle it is sought to tax one form of entertainment that 

takes place in the territory and to exclude others!   Entertainment of all sorts should be dealt 

with consistently.  Paragraph 11.2 should be withdrawn. 

 

32. The problem that the Commentary does not tackle is the enormous difference in treatment of 

visiting entertainers by various OECD member states.  The different tax treatments of 

visiting entertainers has led to a restraint of trade and encouraged the adoption of avoidance 

devices by entertainers.  In some territories a form of withholding tax is levied that makes 

touring in such territories economically prohibitive.  The level of withholding tax makes it 

uneconomic and/or the cost of filing Returns to claim repayment of tax is prohibitive.  It 

should not be the case that legions of international accountants and lawyers are required in 



order to advise entertainers so that they can tour and perform in different territories.  As a 

result of the complexities of different tax jurisdictions it is clear that some entertainers will 

try to ignore the rules.  This contempt for the rules is not so much contempt for their 

responsibility to pay tax, but contempt for systems that require expensive professional advice 

in order to be able to tour.  The failure to harmonise the withholding tax rules for foreign 

entertainers has brought the various national systems, OECD Model Treaty and 

Commentary, into disrepute. 

 

33. The complexities of differential tax treatments mitigates against unknown and minority taste 

avant-garde artistes being able to economically perform in other territories.  This in itself 

produces a powerful impetus to international cultural conformity, where only the rich who 

can afford legions of professionals can afford to tour other territories.  Where there should be 

encouragement of cultural diversity the silence of the OECD on the tax differential 

treatments becomes a silent conspirator to cultural conformity. 

 

34. In conclusion we recommend the following amendments to the commentary: 

 

1. Paragraph 9 of the Commentary is rewritten as per paragraph 25 above. 

2. That the references to ex-politicians and models being exempt from Article 17, be 

deleted and it be made clear such activities fall within Article 17. 

3. That the exclusion of prize money for performances by animals and cars is deleted and 

it be noted that such income should be considered as caught by Article 17. 

4. That the OECD urgently consider the tax differential issue with regard to performing 

artistes and seeks to harmonise the various systems into a more consistent, easily 

understandable and workable arrangement, which does not mitigate against unknown, 

minority taste and avant-garde performers. 



Eric Longley- Assets Accounting 

Reading, England, RG47DH  

01189464700 

 


