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Comments on the OECD Report on Tax Treaty Issues Related to Common 
Telecommunication Transactions 

 
9.1 Satellite operators and their customers (including broadcasting and telecommunication 
enterprises) frequently enter into “transponder leasing” agreements under which the satellite 
operator allows the customer to utilise the capacity of a satellite transponder to transmit over large 
geographical areas. Payments made by customers under typical “transponder leasing” agreements 
are made for the use of the transponder transmitting capacity and will not constitute royalties 
under the definition of paragraph 2: these payments are not made in consideration for the use of, 
or right to use, property, or for information, that is referred to in the definition (they cannot be 
viewed, for instance, as payments for information or for the use of, or right to use, a secret process 
(whether or not such a process is a secret process) since the satellite technology is not transferred 
to the customer ).nor is the fee paid by the customers to the satellite operators in the nature of these 
items in the definition.  As regards treaties that include the leasing of industrial, commercial or 
scientific (ICS) equipment in the definition of royalties, the characterisation of the payment will 
depend to a large extent on the relevant contractual arrangements. Whilst the relevant contracts 
often refer to the “lease” of a transponder, in most cases the customer does not acquire the physical 
possession of the transponder but simply its transmission capacity: the satellite is operated by the 
lessor and the lessee has no access to the transponder that has been assigned to it. The mere fact 
that the customer is able to decide the content being uplinked, or the number of times of such 
uplink or the time zone of such uplink to the transponder located in the satellite does not mean that 
the customer is in control or possession of the tranponder.  In such cases, the payments made by 
the customers would therefore be in the nature of payments for services, to which Article 7 applies, 
rather than payments for the use, or right to use, ICS equipment. A different, but much less 
frequent, transaction would be where the owner of the satellite leases it to another party so that the 
latter may operate it and either use it for its own purposes or offer its data transmission capacity to 
third parties. In such a case, the payment made by the satellite operator to the satellite owner could 
well be considered as a payment for the leasing of industrial, commercial or scientific equipment.  
 

Why the above changes are suggested in the commentary text:- 

There has been a lugubrious lucubration recently in various court Rulings in countries like 
India, China – where courts have decided that the payments made by customers like TV 
channels, telecommunication agencies etc. to satellite transponsder providers are in the nature 
of Royalty both under their respective domestic laws as well as the treaties entered into by 
these countries with others.  Hence the above changes are being suggested in the interests of 
the objective of the OECD in bringing these commentary texts in the OECD Model 
Commentary being achieved in future. 

I believe that if these words are added in the commentary, they would effectively, in express 
terms, address the rather incorrect basis on which the courts have concluded that the 
payments are in the nature of royalty.   



(a) Whether the term process should necessarily a secret process or not is a vexed 
question in the context of payments for use of transponder capacity.  Hence the first 
marked change is suggested to the commentary text. 

(b) The second addition is suggested to bring it very clear that the fee paid for use of the 
transponder capacity does not fit into the definition of Royalty.  Sans this sentence, in 
countries where even the mere provision of a service or the output of a process which 
does not involve the transfer of technology could still be pulled into the term Royalty; 
to avoid such a view, it is suggested to have the sentence “nor is the fee paid by the 
customers to the satellite operators in the nature of of these items in the definition” 

(b)(c) The third addition suggested is again to address a wrong view taken in certain 
quarters.  .It is obvious that it is absurd to hold that customer controls or possesses the 
transponder merely by being able to decide the content, the timing etc.  Hence the 
suggestion to add the sentence as shown.  The word “number of times” is used in the 
suggestion instead of “frequency’, since the latter could be misunderstood as the 
frequency of the transmission pertaining to the chosen satellite band. 
 

 


