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RE: Public Discussion Draft: Tax Treaty Issues Related to Common Telecommunication 
Transactions 

Dear Mr. Owens and Ms. Bennett: 
 
We write on behalf of the Software Coalition,1 an industry association representing many of 
the world’s leading computer software companies, to respectfully offer our comments on the 
November 25, 2009 Discussion Draft on Tax Treaty Issues Related to Common 
Telecommunication Transactions (the “Discussion Draft”).   

We commend Working Party 1 on Tax Conventions and Related Questions for addressing 
the issues discussed in the Discussion Draft, and are pleased that WP1 has proposed useful 

 
1 The Software Coalition, which was originally formed in 1990, is now a group of approximately 30 
United States-based software companies, hardware manufacturers with software operations, and 
software product distributors, all of which engage in international trade, either through foreign 
subsidiaries or directly with unrelated third parties.   
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clarifications to Commentary regarding the characterization of payments to satellite 
operators, roaming payments, payments for the use of underseas cables and pipelines, and 
payments under spectrum licenses.  The Discussion Draft proposes useful additions to the 
Commentary on Articles 5 and 12, and is a helpful step toward maintaining the Commentary 
as a useful and up-to-date guide for characterizing payments made pursuant to modern 
information delivery methods.   

Comments on Payments to Satellite Operators  

The Software Coalition commends WP1 for addressing the characterization of payments to 
satellite operators in “transponder leasing” arrangements in a logical and principled manner.  
In particular, we believe that the Discussion Draft’s distinction between (i) physical 
possession of the transponder, and (ii) mere access to the transponder’s transmission 
capacity, to characterize payments by customers as rents or, alternatively, payments for 
services is appropriate, and produces the correct characterization result.   

While no member of the Software Coalition operates satellites, the Coalition notes that the 
principles expressed in the Discussion Draft relating to satellite operators will be applicable 
to payments for a variety of computer-based hosting services which are becoming quite 
common.  For example, a hosting services provider may provide access to equipment on 
which users execute applications, store data, download applications (particularly to third 
parties), or perform other similar activities.  Normally, the hosting services provider will 
own or lease the equipment and be responsible for the maintenance of a secure and 
controlled environment for the equipment.  The user, however, is able to execute the 
applications, manipulate the data, or manage the files for download from a remote location 
without the hosting services provider’s involvement. 

Hosting service providers are able to provide access to their equipment to users in any 
jurisdiction with internet access.  Accordingly, these businesses create substantial cross-
border payment flows.  Customers pay for the use of server capacity, but the user normally is 
not in physical possession of the computer equipment. 

We believe that these business models are analogous to the arrangements regarding the use 
of satellite transponders addressed in the Discussion Draft.   We believe that the conclusions 
expressed in the Discussion Draft under Article 12 similarly apply to data and other hosting 
arrangements. 

As in the case of typical “transponder leasing” arrangements, payment for data or other 
hosting services do not constitute royalties under the definition in Article 7, as they are not 
made in consideration for the use of, or the right to use, property, or for information.  As 
with the satellite payments, payments for hosting services cannot be regarded as payments 
for the use of, or the right to use, a secret process, as the technology embedded in the 
computer equipment is not transferred to the user.  As regards treaties that include the 
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leasing of industrial, commercial or scientific (ICS) equipment in the definition of royalties, 
these payments normally will not constitute payments for the use of, or right to use, ICS 
equipment because the user does not acquire the physical possession of the server. This 
conclusion is appropriate even though the user may be able to manipulate remotely the 
software application or the data which is hosted on the server. Accordingly, payments for 
hosting services normally will constitute business profits under Article 7.   

Therefore, the Software Coalition expresses its support for the Discussion Draft’s treatment 
of transponder leasing, and urges that this text be included in the next update to the Model 
Tax Convention and Commentary.   

Additionally, we believe that expressly adding a discussion of computer hosting 
arrangements would provide valuable additional guidance in a highly analogous 
circumstance.  Issues have arisen in practice regarding the characterization of such 
payments, so clarification in the Commentary would be useful to resolve such questions. We 
would be pleased to provide any further assistance you may desire, if WP1 is interested in 
adding an example dealing with hosting arrangements. 

Comments on Roaming Payments, Payments for the use of Undersea Cables and 
Pipelines, and Payments under Spectrum Licenses 

The Software Coalition believes that the Discussion Draft reaches appropriate conclusions 
with respect to the characterization of roaming payments, payments for the use of underseas 
cables and pipelines, and payments under spectrum licenses.  As such, we respectfully 
encourage the OECD to include this language in the next update to the Model Tax 
Convention and Commentary.  

Thank you for this opportunity to submit our comments on this issue.  We would be happy to 
provide any additional information that you may find useful, or to further discuss with you 
the Discussion Draft’s possible implications for the software industry. 

Respectfully submitted, 

Gary D. Sprague 

 

Kavan G. Lee 

 
cc: Software Coalition Members 


