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Milan, 5 February 2010 
 
 
 
Mr Jeffrey Owens, Esq. 
OECD Centre for Tax Policy and Administration 
2, rue André Pascal 
75775 Paris Cedex 16 
FRANCE  
 
 
Dear Mr Owens,  
 
Re: Discussion draft on the granting of treaty benefits with respect to 
the income of collective investment vehicles 
 
Maisto e Associati is pleased to provide its comments in response to 
the OECD Centre for Tax Policy and Administration’s public 
invitation to comment on the discussion draft of the report “The 
granting of treaty benefits with respect to the income of collective 
investment vehicles”, released on 9 December 2009 (the “Discussion 
Draft”). 
 
Firstly, we commend the OECD for its efforts to update the OECD 
Commentary on the Model Tax Convention to deal with the issue of 
application of tax treaties to the collective investment vehicles 
(“CIV”). 
 
The points below set out specific comments referring to one or more 
paragraphs of the Discussion Draft. We hope they may be useful in 
amending the OECD Commentary on the Model Tax Convention. 
 
Introduction – Paragraph 4 
 
“For purposes of this Report, the term ‘CIV’ is limited to funds that are widely-held, 
hold a diversified portfolio of securities and are subject to investor-protection 
regulation in the country in which they are established.… However, issues of treaty 
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entitlement with respect to investments through private equity funds, hedge funds or 
trusts or other entities that do not fall within the definition of CIV set out in this 
paragraph were not considered during the preparation of this Report.” 

 
This paragraphs defines the term “CIV” for the purpose of the Report. 
There are three main requisites for a fund to qualify as a “CIV”: 
– the fund must be widely-held; 
– the fund must hold a diversified portfolio of securities; and  
– the fund must be subject to investor-protection regulation in the 

country in which it is established. 
 
The first requirement is quite vague since it does not indicate when a 
fund can be considered as “widely-held”. How many investors are 
necessary for this purpose? Is it necessary to have the “thousands” of 
investors mentioned in paragraph 37? Other parts of the Discussion 
Draft seem to indicate that “widely” implies hundreds or thousands of 
investors. This can also be inferred from paragraph 11 which indicates 
that “the CIV manager typically will have hundreds or thousands of 
employees”. We are not convinced that this is always the case, 
especially in Continental countries; in any event, it is our opinion that 
consideration should be given to the fact that a manager may establish 
a plurality of funds, and some of them may not be as widely held as 
others. We suggest that further consideration be given to this issue 
since what seems to be determining is (i) that there is a plurality of 
investors and (ii) that these investors are not entitled to influence the 
management of the funds, which is left to full discretionary powers of 
the manager. 
 
In addition, 
(i) it would be useful to state the general principle that where an 

investor represents itself as a “pool of investors” (such as a 
pension fund, a partnership or other funds) a look-through 
approach should be applicable to verify the plurality of investors 
test; and 

(ii) some CIVs may be established as umbrella funds, with a number 
of sub-funds or sub-classes of investors; in such a case the CIV as 
a whole may be widely held but the test should more likely apply 
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at the level of each sub-fund or sub-class. Such point should be 
clarified in the Discussion Draft. 

 
The second requirement excludes funds investing in instruments other 
than securities, such as real estate funds, commodity funds or art 
funds. It may be convenient to clarify the reasons for such an 
exclusion. 
 
Finally, the last sentence of the paragraph (“However, issues of treaty 
entitlement with respect to investments through private equity funds, 
hedge funds or trusts or other entities that do not fall within the 
definition of CIV set out in this paragraph were not considered during 
the preparation of this Report”) is quite misleading since it can be read 
in two different ways: 
(i) private equity funds, hedge funds and other entities may qualify as 

CIVs if they meet the three above-mentioned requirements; or 
(ii) these funds never fall into the CIV definition.  

 
We support the first interpretation; if the opposite should prevail 
further explanation would be convenient. 
  
Paragraph 8  
 
“CIVs allow small investors to gain the benefits of economies of scale even if they 
have relatively little invested. They provide access to a number of markets that 
might be closed to the small investor. These benefits are provided in a form that is 
highly liquid, as securities issued by a CIV may be redeemed on a frequent (daily, 
weekly or monthly) basis at net asset value (‘NAV’) or can be transferred with 
minimal restrictions. CIVs also allow for highly efficient reinvestment of income. 
Distributions on portfolio securities held by the CIV can be reinvested by the CIV. It 
would be difficult for individual investors to reinvest small distributions on an 
efficient basis.” 

 
This paragraph refers to a specific frequency for the redemption of the 
units: daily, weekly or monthly. We would consider it appropriate to 
clarify that this is for illustrative purposes only and the conclusions 
reached in the Discussion Draft are not altered if the redemption is 
allowed on a different basis (e.g. semi-annual). 
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Paragraph 9 
 
“In addition, investors in CIVs benefit from the market experience and insights of 
professional money managers. The cost of these money managers is spread over all 
of the CIV’s investors. Moreover, a small investor who buys interests in a CIV can 
instantly achieve the benefits of diversification that otherwise would require much 
greater investment. For example, an employee who puts $100 each month into his 
employer’s retirement plan or a personal savings plan that is invested in a broad 
market index has diversified his risk of loss as much as if he had bought a share of 
stock in each company in the index, but at a substantially lower cost than if he had 
bought the individual stocks.” 

 
The example given in this paragraph is not entirely clear, as it refers to 
a retirement plan (which is not a CIV) investing in an index (which is 
not a CIV). It might be worthwhile instead that reference is made to a 
retirement plan investing in a CIV whose underlying investment is an 
index. 
 
Paragraph 11 
 
“CIVs typically are organised by financial services firms (including securities firms, 
banks and insurance companies). The organising firm often is referred to as the 
CIV’s ‘manager’. The CIV manager typically will have hundreds or thousands of 
employees.” 

 
As mentioned above, in practice, the CIV manager will not have 
hundreds or thousands of employees in all countries and in all cases. 
We therefore suggest that the last sentence be deleted. 
 
Paragraph 21 
 
“CIVs typically calculate NAV every day because it is the basis for subscriptions 
and redemptions. In calculating the NAV, the CIV must take into account amounts 
expected to be received, including any withholding tax benefits provided by treaty. 
If the withholding tax benefits ultimately obtained by the CIV do not correspond to 
its original assumptions about the amount and timing of such withholding tax 
benefits, there will be a discrepancy between the real asset value and the NAV used 
by investors who have purchased, sold or redeemed their interests in the CIV in the 
interim. Accordingly, CIVs require certainty regarding their qualification for treaty 
benefits. Unfortunately, for the reasons described in the following section, certainty 
is in short supply.” 

 
This paragraph indicates that typically CIVs calculate NAV every day. 
We believe that the frequency of NAV calculations is not decisive in 
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determining whether a fund qualifies as a CIV under the Report 
(certain funds have monthly or semi-annual NAV calculations but still 
meet the requirements for being considered as CIVs). This issue 
should be clarified. 
 
Paragraphs 23 – 26: Is a CIV a “person”? 
 
We agree on the underlying principle that no special rules shall be 
stipulated to determine whether a “CIV” is a “person”. Ordinary rules 
and interpretation shall apply, following the reasoning developed for 
trusts and partnerships. 
 
Paragraph 23 
 
“The determination of whether a CIV is a person begins with the legal structure of 
the CIV. CIVs take different legal forms in OECD member countries. In Canada and 
the United States, both companies and trusts are commonly used. In Australia, New 
Zealand and Japan, the trust is the predominant form; this also used to be the case in 
the United Kingdom, but that country has recently introduced corporate vehicles. In 
many European countries, both joint ownership vehicles (such as fonds communs de 
placement) and companies (such as sociétés d’investissement à capital variable) are 
commonly used. In all of these countries, of course, there are also forms of 
custodianship arrangements that are purely contractual in nature.” 

 
In the list of legal forms we suggest that limited partnerships be 
added, which are also mentioned in paragraph 1. 
 
Paragraph 26 
 
“The issue may be less clear in the case of a CIV that is structured as a trust. Under 
the domestic tax law of most common law countries, the trust, or the trustees acting 
collectively in their capacity as such, constitutes a taxpayer. Accordingly, failing to 
treat such a trust as a person would also prevent it from being treated as a resident 
despite the fact that, as a policy matter, it seems logical to treat it as a resident when 
the country in which it is established treats it as a taxpayer and a resident. The fact 
that the tax law of the country where the trust is established would treat it as a 
taxpayer would be indicative that the trust is a person for treaty purposes….” 

 
The paragraph suggests that the absence of a definition of “body of 
persons” in the country applying the treaty should lead to other 
sources of interpretation, including the tax relevance of the CIV in the 
country in which it is established. In our view such interpretation 
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would not be a relinquishment of the application of the laws of the 
country applying the treaty but rather the use that such country would 
make in determining the meaning of “body of persons” in the absence 
of a definition under its own tax and non-tax laws. In other words, the 
tax features other than characterization as a taxable entity in the 
foreign country become part of the context of bilateral conventions 
and improve clarity in their interpretation.  
 
In our view such interpretation should not be limited to CIVs but 
should be considered by the Commentary as a general principle 
applicable in all the cases where in the State of source a definition of 
“body of persons” is absent. 
 

Paragraphs 27 – 35: Is a CIV a “resident” of a Contracting State? 
 
We agree on the underlying principle that no special rules shall be 
stipulated to determine whether a “CIV” is a “resident” of a 
Contracting State. Ordinary rules and interpretation shall apply, 
following the reasoning developed for trusts, partnerships and exempt 
organisations such as pension funds. 
 
It is worth noting that these paragraphs (as well as Paragraphs 23–26) 
refer to the State in which the CIV is established as if that State were 
always the State of residence. We suggest considering, however, that 
CIVs may be established in a State other than the State of residence of 
the manager (see the so-called UCITS IV Directive). In this case, the 
State of residence of the manager may consider that the CIV is 
“resident” therein even though established in another State. We would 
recommend to clarify that a CIV which is a resident of a State other 
than that of establishment – on the basis of the internal legislation of 
the latter State – may qualify as resident of such State for the purposes 
of the application of tax treaties. 
 
Paragraph 29 
 
“Under the principles of paragraph 8.5 of the Commentary on Article 4, a CIV may 
be ‘liable to tax’, and therefore a resident of a Contracting State, even if that State 
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does not in fact impose any tax on the CIV. However, the mechanism by which 
neutrality is accomplished will affect the treaty analysis. A CIV that is transparent 
for tax purposes in the State in which it is established will not be treated as a 
resident because it is not liable to tax in that State, nor will a CIV that is totally and 
unconditionally exempt from income taxation (i.e. without regard to the type of 
income it receives or its distribution policy). However, a CIV that is treated as 
opaque in the Contracting State in which it is established will be treated as a resident 
of that Contracting State even if the specific items of income it receives are exempt 
from taxation, or if it receives a deduction for dividends paid to investors, or it is 
subject to a lower rate of tax on its income. This analysis would apply to any entity 
that has satisfied the ‘person’ requirement. Accordingly, for purposes of the 
residence test, the legal form of the CIV is relevant only to the extent that it affects 
the taxation of the CIV in the Contracting State in which it is established. So, for 
example, with respect to those countries that, for tax purposes, treat all CIVs in the 
same manner, regardless of legal form, all CIVs established in that country should 
be treated as residents, or none of them should, for treaty purposes.” 

 
This paragraph clarifies that a CIV which is opaque in the State in 
which is established may be regarded as liable to tax if the specific 
items of income it receives are exempt from taxation; by contrast, 
such CIV is not regarded as liable to tax if it benefits from a total and 
unconditional exemption.  
 
The provision should be better coordinated with paragraph 8.5 of the 
Commentary to Article 4, which – in referring to pension funds, 
charities and other organisations – clarifies that these entities may still 
be regarded as liable to tax if “exempted from tax” provided that “they 
are exempt only if they meet all the requirements for exemption 
specified in the tax laws”.  
 
Paragraph 8.5 of the Commentary to Article 4 refers to a subjective 
exemption regarding pension funds, charities and other organisations 
which depends on certain requirements (mentioned also in Paragraph 
28 of the Discussion Draft), whilst Paragraph 29 of the Discussion 
Draft refers on the one hand to objective exemption on specified items 
of income (which still makes the CIV liable to tax) and on the other 
hand to total and unconditional subjective exemption (which does not 
make the CIV liable to tax).  
 
The paragraph might better clarify that a CIV which as a person is 
exempt from tax is still liable to tax, provided that the exemption is 
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subject to certain requirements, along the lines set out for pension 
funds and further confirmed in Paragraph 6.12 at page 20. 
 
Paragraph 31 
 
“In a few cases, CIVs have been denied treaty benefits because the relevant source 
country has taken the position that a CIV can never be the beneficial owner of the 
income that it receives. Because the term ‘beneficial owner’ is not defined in the 
Model, it ordinarily would be given the meaning that it has under the law of the 
State applying the Convention, unless the context otherwise requires. Accordingly, a 
Contracting State might arguably be able to decide effectively the question with 
respect to CIVs investing in that State, even if the country of residence would take 
the opposite view. Because such a position would affect an entire, significant class 
of investors, it is particularly important to develop a broad consensus on this issue.”  

 
The issue raised in the paragraph is whether the determination of who 
is the beneficial owner of a certain item of income should be left to the 
State of source. As mentioned in the same paragraph, this is the case 
“unless the context otherwise requires” and such conclusion is 
consistent, for instance, with Paragraph 12 of the Commentary to 
Article 10 based on which “the term ‘beneficial owner’ is not used in 
a narrow technical sense rather, it should be understood in its context 
and in light of the object and purposes of the Convention, including 
avoiding double taxation and the prevention of fiscal evasion and 
avoidance”. The reading of the Commentary indicates that the context 
includes the view taken in the other Contracting State. This principle 
is made explicit with respect to partnerships:  
(i) Paragraph 6.3 of the Commentary to Article 1 states that “the State 

of source should take into account, as part of the factual context in 
which the Convention is applied, the way in which an item of 
income, arising in a jurisdiction, is treated in the jurisdiction of the 
person claiming the benefits of the Convention as a resident”; 

(ii) Paragraph 6.4 of the Commentary to Article 1 states that if the 
partnership is regarded as a flow-through entity income paid to the 
partnership is appropriately viewed as paid to the partners and 
adds that such principle applies even if as a matter of domestic law 
of the State of source the partnership would not be regarded as 
transparent for tax purposes (with the sole derogation in case the 
partnership is resident in the State of source). It would be 
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contradictory to look though the partnership for determining to 
whom the income is paid, without applying the same look-through 
principle for determining who is the beneficial owner of such 
income; and 

(iii) Paragraph 8.7 of the Commentary to Article 4 states that in case of 
a transparent partnership “the partners are the persons who are 
liable to tax on that income and are thus the appropriate persons to 
benefit of the conventions concluded by the contracting states of 
which they are residents” and adds that “this latter result will be 
achieved even if, under the domestic law of the State of source, 
the income is attributed to the partnership which is treated as a 
separate taxable entity”.  

 
We believe that the principle developed with respect to partnerships 
should equally apply to CIVs, even though the practical consequences 
of the look-through approach may be more important. One issue to 
further consider, for instance, is whether a CIV is obliged to pass to 
the relevant investor the benefits arising from the treaty entitlement of 
such investors. This may be particularly difficult, especially because 
normally there is one NAV for each class of investors. 
 
Paragraph 35 
 
“For these reasons, a widely-held CIV, as defined in paragraph 4, should be treated 
as the beneficial owner of the income it receives, so long as the managers of the CIV 
have discretionary powers to manage the assets on behalf of the holders of interests 
in the CIV and, of course, so long as it also meets the requirements that it be a 
‘person’ and a ‘resident’ of the State in which it is established. This conclusion, 
however, relates only to those economic characteristics that are specific to a CIV. It 
does not suggest that a CIV is in a different or better position than other investors 
with respect to aspects of the beneficial ownership requirement that are unrelated to 
the CIV’s status as such. For example, where an individual receiving an item of 
income in certain circumstances would not be considered as the beneficial owner of 
that income, a CIV receiving that income in the same circumstances could not be 
deemed to be the beneficial owner of the income.” 

 
We support the conclusion of the Report and we share the view that in 
principle the investors are not the beneficial owners of the income 
received by the CIV since they have no power to select investments or 
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disinvestments and do not have any right to receive (e.g. through a 
distribution in kind) the assets owned by the CIV. 
 
We also share the view that the identification of the beneficial owner 
differs depending on whether the CIV is transparent or opaque. In this 
respect the Discussion Draft should expressly point out that the 
principles set forth by the Partnership Report are applicable and, 
therefore if the CIV is transparent, one should look at the treaty 
position of the investors. If the CIV is opaque, the issue is whether 
one should also look at the treaty with the investor if the State of 
residence of the investors considers the latter as the persons liable to 
taxation on the CIV’s income. In conclusion, from a technical 
perspective, we believe that the solution should be the same adopted 
for partnerships, although practical problems can be massive (each 
investor should file the request and the CIV may have difficulties in 
allocating the benefit to a particular investor only).  
 
Paragraphs 52 – 57: Potential for Treaty Shopping through CIVs 
 
The concern regarding the potential use of CIVs for treaty shopping 
contradicts the general assumption that (i) the CIV is widely held, 
even by thousands of investors, (ii) the authority to determine the 
investments is in the hands of the manager, which is not subject to any 
influence from the investors, and (iii) investments in the CIV are 
substantially different from investments in the underlying securities 
(see Paragraph 6.14 to the Commentary on Article 1 at page 21). If the 
investors cannot influence the investment strategy in terms of 
categories and geographical distributions, it is unreasonable to believe 
that they are practising treaty shopping. This remark is consistent with 
the comment at Paragraph 57 of the Discussion Draft, although the 
latter is limited to publicly traded CIVs.  
 
Paragraphs 58 – 59: Potential deferral of income 
 
The underlying reasoning is not clear: deferral should be a matter of 
concern for the State of residence of investors rather than source 
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States. If the CIV is “resident” of the State in which it is established, 
the CIV may invoke the treaty without regard to any further tax 
ramifications for the investors.  
 
Paragraphs 60 – 61: Loss of Preferential Benefits  
 
The recommendations made in these paragraphs require a derogation 
to general principles and should be used in a very limited way. 
Technically, it is difficult to understand why certain investors (such as 
pension funds) can personally invoke the treaty whilst others cannot. 
Moreover, it would be difficult for the CIV to pass the benefits to 
specific investors only. 
 
Paragraph 6.9 to the Commentary on Article 1 
 
“The primary question that arises in the cross-border context is whether a CIV 
should qualify for the benefits of the Convention in its own right. In order to do so 
under treaties that, like the Model Convention, do not include a specific provision 
dealing with CIVs, a CIV would have to qualify as a ‘person’ that is a ‘resident’ of a 
Contracting State and, as regards the application of Articles 10 and 11, that is the 
‘beneficial owner’ of the income that it receives.” 

 
This paragraph seems to state that the “beneficial owner” requirement 
only applies with respect to Articles 10 and 11. This is a long-debated 
issue but we believe that treaty entitlement always requires the 
beneficial ownership of the relevant income, even if not falling into 
the scope of Articles 10 or 11 (see also Paragraph 6.34 to the 
Commentary on Article 1 at page 27).  
 
Paragraph 6.10 to the Commentary on Article 1 
 
“The determination of whether a CIV should be treated as a ‘person’ begins with the 
legal form of the CIV, which differs substantially from country to country and 
between the various types of vehicles. In many countries, most CIVs take the form 
of a company. In others, the CIV typically would be a trust. In still others, many 
CIVs are simple contractual arrangements or a form of joint ownership. In most 
cases, the CIV would be treated as a taxpayer or a ‘person’ for purposes of the tax 
law of the State in which it is established; for example, in some countries where the 
CIV is commonly established in the form of a trust, either the trust itself, or the 
trustees acting collectively in their capacity as such, is treated as a taxpayer or a 
person for domestic tax law purposes. In view of the wide meaning to be given to 
the term ‘person’, the fact that the tax law of the country where such a CIV is 
established would treat it as a taxpayer would be indicative that the CIV is a 
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‘person’ for treaty purposes. Contracting States wishing to expressly clarify that, in 
these circumstances, such CIVs are persons for the purposes of their conventions 
may agree bilaterally to modify the definition of ‘person’ to include them.” 

 
We suggest that partnerships be included among the possible legal 
forms that a CIV can have. 
 
Paragraph 6.17 to the Commentary on Article 1 
 
“The same considerations would suggest that treaty negotiators address expressly 
the treatment of CIVs. Thus, even if it appears that CIVs in each of the Contracting 
States would be entitled to benefits, it may be appropriate to include a provision 
confirming that reciprocal treatment or otherwise to confirm that position publicly 
(for example, through an exchange of notes) in order to provide certainty. For 
example, such a provision could read: 
 

[   ] Notwithstanding the other provisions of this Convention, a collective 
investment vehicle which is established in a Contracting State and which 
receives income arising in the other Contracting State shall be treated for 
purposes of applying the Convention to such income as an individual that is a 
resident of the Contracting State in which it is established and as the beneficial 
owner of the income it receives (unless an individual who is a resident of the 
first-mentioned State who would have received the income in the same 
circumstances would not have been considered to be the beneficial owner 
thereof). For purposes of this paragraph, the term “collective investment 
vehicle” means, in the case of [the first Contracting State], a [     ] and, in the 
case of [the other Contracting State], a [    ], as well as any other investment 
fund, arrangement or entity established in either Contracting State which the 
competent authorities of the Contracting States agree to regard as a collective 
investment vehicle for purposes of this paragraph.” 

 
The suggested provision indicates that a CIV shall be assimilated to an 
individual, even if it has the legal form of a company. This may have 
an impact on the rate of withholding tax applicable to dividends in 
those treaties that differentiate that treatment of companies and other 
persons. 
 
We suggest that such point should be expressly clarified. 
 

*** 
 
We appreciate the opportunity to provide our comments on the 
Discussion Draft and thank you for your attention to this matter.  
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Please feel free to contact us with any questions or comments 
concerning this letter. 
 
Respectfully, 
 
 


