
  

Date:    January 29, 2010 
 
To:       Dr. Jeffrey Ownes   Jeffrey.Owens@oecd.org 
          Centre for Tax Policy and Administration  
          OECD  
From:     Korean CIV Consultation Group ("KC2G")  
 
Re:       Comments on the Proposed Model Treaty Commentaries on CIV  
 
 
Dear Dr. Ownes: 
 
This document is intended to set forth the comments on the report that contains 
proposed changes to the Commentary on the OECD Model Tax Convention concerning 
the Granting of Treaty Benefits with Respect to the Income of CIVs.  The report was 
dated December 9, 2009 (the "Report").  
 
By way of introduction, KC2G was formed by several CIV related tax experts in Korea 
for the purpose of responding to the OECD's series of initiatives on granting tax treaty 
benefits to a CIV's investors.  See Annex 1 of the members of the group.  We have 
provided comments as to the first set of reports a year ago.  
 
We appreciate the BIAC/ICG and OECD’s continuous efforts to grant tax benefits to a 
CIV's investors.  The Report in general is an improvement of the first report.   
 
1.  Additional Policy Issue Raised by the Current Treatment of CIVs  
 

We welcome the introduction of the policy issues section in the Report.  
Inclusion of another important issue described below may be useful in making 
policy decision for a few Member States who did not adopt the multi-tiered 
intermediaries system in regard to their domestic CIVs and securities industry.  
Those Member States are frequently the source countries in which companies 
paying dividends and interest reside rather than the resident countries where 
investors or CIVs reside.  We understand that a few Member States do not 
have in their domestic legislature the detailed rules as to income flow under the 
environment where multi-tiered intermediaries exist between a securities 
issuing company and final investors.  Those Member States’ domestic 
structure of intermediaries is single tiered at least as to the holding of securities.  
Accordingly, securities issuing companies keep a list or ledger of shareholders 
on an investor's real name basis, while custodians maintain records that also 
show shareholders on an investor's real name basis.  Custodian's record is 
based on the intermediary's customer account.  No pooling of assets exists in 
this direct securities holding system.  

 
Due to domestic industry practice and rules, such countries are not likely to 
adopt, at least in foreseeable future, the indirect holding system that supports a 
multi-tiered intermediary structure.  One of the reasons is that the size and 
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volume of securities traded is such that a direct holding system is adequate for 
the securities market and the adoption of an indirect holding system can be 
disruptive and arguably overburdening to the securities industry.  

 
For these Member States, it is indeed an important policy issue whether the 
multi-tiered intermediary structures that exist in the treaty partner but not in its 
own domestic industry should be the background for its tax law.  Tax laws are 
to be based on business environment that is defined in commercial law and 
securities related law that are widely known to that source country as well as 
the resident country.  In the process of introducing the tiered intermediaries, 
those Member States (source country) would be able to use the OECD 
commentaries that should contain explanation as to the indirect and direct 
securities holding systems comparatively.  All of the Member States should 
eventually introduce to its legislature a separate regime in order to facilitate 
reporting of income earned by investors who reside outside of the source 
country.   

 
In Paragraphs 18 and 19, the present draft describes only the indirect holding 
system without mentioning at all the rather exceptional, but still existing direct 
holding system.  The Geneva Securities Convention of 2009 as recently 
finalized by the International Institute for the Unification of Private Law 
(Unidroit) deals with these two systems rather on a balanced manner.  
Functional analysis was applied to cope with the different systems in the draft 
convention.  

 
In this regard, we strongly recommend that an additional policy issue be 
inserted to Paragraphs 18 and 19 of the Report.  Alternatively, the relevant 
Member States should be permitted to take additional time to study and form 
their views on the four present policy issues.  

 
2.  Paragraph 50 should include the treatment of a CIV's resident and nonresident 

investors in addition to the treatment of CIV itself.  More complication seems 
to arise as to the different combination of the tax treatments to investors in a 
CIV than the treatment of CIVs.  Most of the countries appear to have some 
form of special treatment of a CIV and its investors.  The issue is a different 
combination of the treatment, for example, of foreign tax paid by CIV in regard 
to passing it to investors.  Paragraph 51 provides a basic direction to the 
country in negotiation of a treaty.  Guidance should also be provided in 
Paragraph 50 to include some implication to a CIV and its investors in regard to 
foreign source income.  

 
3.  Paragraph 52:  We suggest that a clause after the first sentence be added that 

states: "Some countries' concern is based on technical, procedural issues that 
pose difficulty in identifying good investors where a multi-tier intermediary 
structure exists.”  

 
4.   Paragraph 59:  We suggest adding to the first sentence, "recognizing that an 

investment may require a longer term to realize a return."   Investment 
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companies have been emphasizing that an investment for a limited term of one 
year is not the best product for managers to operate the funds.  The managers 
need a longer term.   

 
5.  Proposed Changes to the Commentary to Address CIVs  
 

Paragraph 6.26 dealing with a bilateral arrangement for the resident of one State 
may well be introduced before Paragraph 6.21 where the equivalent beneficiary 
is included.  For those Member States that have no domestic securities law for 
indirect securities holding system, it is more logical and rational to have a 
simpler arrangement first and then an alternative provision for residents of other 
additional countries.  Adopting a provision that affect residents of multiple 
treaty countries would be extreme and more unpractical than a bilateral 
arrangement.  

 
In Paragraphs 6.17, 6.21, 6.26 and 6.32, a sample provision may replace the 
double negative in a parenthetical clause. We wonder whether "provided an 
individual who is a resident of the first-mentioned State who would have 
received the income in the same circumstances would have been considered to 
be the beneficial owner thereof" would carry the same condition that had been 
intended there.  Or, the implication of using the double negative form in a 
phrase should be clearly mentioned.   

 
In Paragraph 6.28, we recommend that reference be made to Paragraph 69 of 
the Commentary on Article 18.  Such reference may be inserted at the end of 
the second sentence, in that "[under the terms of the relevant treaty] that 
adopted a provision same as or similar to those set forth in Paragraph 69 of the 
Commentary on Article 18."  This reference should be useful for those 
Member States that have never adopted such exemption clause in their existing 
treaty but may consider adopting it in the future.  

 
Any response may be directed to wtkimm@kornet.net  
 
With best regards, 
 
W.T. Kim



  

Annex 1 
 
Members of Korean CIV Consultation Group ("KC2G")  
 
Administrative Supports by:  
 
Woo Taik Kim, Kim & Chang,  
Tel. (82-2) 3703-1020; mobile (82-10) 5227-2747; wtkimm@kornet.net   
 
Young Cheol Sohn, Tax Advisor to Korea Financial Investment Association  
 
Members:  
 
Joong Kil Lee 
Head of Collective Investment Market, Korea Financial Investment Association   
 
Hang Jin Huh, Korea Securities Depository  
 
Sang Bum Lee, Kookmin Bank 
 
Jay Shim, Daniel Joe, and Kyu Dam Choi, Kim & Chang  
 
Seong Hoon Moon, Hallym University  
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