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Subject: Invitation to comment on revised discussion draft of a new article 7 (Business 

Profits) of the OECD model tax convention released on 24 November 2009 

Dear Mr. Owens, 

CMS Bureau Francis Lefebvre generally supports the revised version of the Discussion Draft 

(“DD”), as modified made by the OECD Committee on fiscal affairs to accommodate some 

public comments on the initial version. 

At this stage of the discussion, CMS Bureau Francis Lefebvre would like to raise a concern 

on one item of the DD. This is a confirmation of one previous comment. 

According to Para. 19 of Article 7 "a functional and factual analysis is undertaken which will 

lead to […] the identification of significant people functions relevant to the attribution of 

economic ownership of assets". 

In this commentary, as well as in the Report on the Attribution of Profits to Permanent 

Establishments, we note that there is no special provision in order to deal with the specific 

situation of shares, for instance where shares are recorded as an asset of a PE. Since the mere 

holding of shares does not require any people functions, we think that they should not follow 

the treatment of other intangible and tangible assets. We believe that recording the 

shareholding in the books of the PE adequately materialises the company's intention to give to 

the PE economic ownership of shares. 

Allocating the shares to the head office or to the PE should, in our view, be the free decision 

of the enterprise. We accordingly disagree with the statement against this position contained 

in Para. 32 of the Commentary on Article 10: "It has been suggested that the paragraph could 
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give rise to abuses through the transfer of shares to permanent establishments set up solely 

for that purpose in countries that offer preferential treatment to dividend income. Apart from 

the fact that such abusive transactions might trigger the application of domestic anti-abuse 

rules, it must be recognised that a particular location can only constitute a permanent 

establishment if a business is carried on therein and, as explained below, that the requirement 

that a shareholding be effectively connected to such a location requires more than merely 

recording the shareholding in the books of the permanent establishment for accounting 

purposes." 

We would like to stress that this statement creates significant insecurity for taxpayers. We 

therefore believe that this statement should be deleted, or that the matter should be more 

precisely addressed in the final version of the commentaries. 

For instance, it could be stated that, where a tax administration does not take an explicit 

position along the line recommended by the new commentaries concerning the tax treatment 

of shares, taxpayers should not be prevented from freely deciding to allocate shares to a 

permanent establishment in their balance sheet.   

Otherwise, and if the recording of the shareholding in the books of the PE is not considered 

sufficient, it would then remain unclear what requirement is needed so as to deem the shares 

effectively connected to a foreign PE. 

  

We would appreciate your consideration of this comment and we remain available for further 

discussions on this matter and, more generally, on any further revisions of the current draft. 

  

With kind regards, 

  

 

 

CMS Bureau Francis Lefebvre 


