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January 20, 2010 
 
Mr. Jeffrey Owens 
Director, Centre For Tax Policy and Administration 
Organization For Economic Co-Operation and Development 
2, Rue Andre-Pascal 
75775 Paris 
France 
 
Re:  New Article 7 (Business Profits) Of the OECD Model Tax Convention 
 
Dear Mr. Jeffrey Owens: 
 
Respectfully, and pursuant to your request and that of the OECD, please find 
contained herein comments and suggestions which specifically reference 
“New Article 7” (Business Profits) of the OECD Model Tax Convention. 
We are pleased once again to be of assistance in these international tax 
matters and look forward to working with you, the OECD, and Working 
Party No. 6  towards the goal of voluntary tax compliance and clarity both 
for the relevant taxing authority and the taxpayer respectively.  
 
The OECD’s work on the attribution of profits along with its work on 
Business Restructurings relative to Transfer Pricing and Alternative Profits 
Based Approaches are all critical and necessary elements in the 
determination of Arm’s Length Transfer Pricing pursuant to International 
Tax Treaties and Conventions. It is our view that OECD and all its work  
in the Transfer Pricing Field should not be considered in a vacuum, but 
holistically and in conjunction with its other Transfer Pricing Initiatives 
which we have already opined on informally and formally as a Delegate to 
the OECD. 
 
The OECD’s current work on the attribution of profits is crucial to 
multinational companies seeking to avoid double taxation and or unexpected 
controversy relative to tax planning. It is also our opinion that the OECD’s 
guidance and work in this area will not only assist taxpayers in determining 
the appropriate attribution of profits, but also the respective tax authorities of 
OECD members or treaty partners. It is therefore critical and necessary that 



the OECD proceed methodically in search of methods and means that 
provide the most guidance and increase certainty. 
 
We have participated as a Delegate to the OECD with regard to “Business 
Restructuring and Transfer Pricing” and therefore realize that conclusions 
relative to New Article 7 (“Article 7”) may necessarily impact conclusion on 
issues such as tax planning, business structuring and or restructuring, and 
commercially rationale behavior and economic substance.  The author has 
also provided guidance on profits based approaches with regard to the 
OECD regulations and recognizes the need for a concerted effort in revising 
the OECD Guidelines. Pursuant to the objective we respectfully propose 
several comments and suggestions for your review and consideration. 
 

1. This author recognizes the importance of multinationals to avoid the 
prospect of double taxation and would ask the OECD to monitor its 
decision to not amend or modify Paragraph 26 of Article 7 through the 
continued input and commentary of practitioners, Working Party No. 
6, and Delegates to the OECD. While this author views the OECD’s 
current approach as a conservative intermediate step, concerns do 
arise that relief for nonmember countries or non-treaty member 
countries may not be achieved for protection from double taxation in 
some cases. While Competent Authority does provide a venue of 
relief for multinationals facing double taxation it should not be the 
first step in resolving a matter of this nature as the Competent 
Authority Process is already properly performing its functions and 
should not be overburdened when more certainty for multinationals 
can be achieved through further refinement of the OECD Guidelines 
or other various and mandatory forms of alternative dispute 
resolution. 
 

2.  This author believes that further refinement and clarity of the OECD 
Guidelines is required pursuant to intangible property assets as 
distinguished from tangible property, services or financing 
transactions between related parties. Entities in question that design, 
develop, fund, or contribute to the development of intangible property 
may, in fact, be true PE’s. Assessment of risks, functions, and asset 
utilization may signify that the entity in question is not meeting the 
“de minimis” threshold of permitting auxiliary or preparatory 
activities and may alternatively rise to the level of a true PE. A 
perfunctory analysis conducted via a two-sided functional analysis 



interview could potentially lend confidence in international tax 
planning scenarios and or potentially render an impact on withholding 
taxes. This author would respectfully urge the OECD and its relevant 
Working Party No. 6 to provide further guidance and or monitor this 
portion of the Guideline on a go-forward basis. 

 
3. This author believes that a two-sided functional analysis would be 

appropriate when determining the nature of a potential permanent 
establishment as is typically done by competent tax authorities and 
practitioners alike. These Guidelines with respect to Transfer Pricing 
should bind a multinational’s advisors to perform, at a minimum, a 
limited PE risk analysis and determination in order to determine if 
transfer pricing issue such as if documentation is required if a PE is 
present. 

 
4. This author observes that some of the characterizations, nomenclature, 

concepts, and phrases from Article 7 are in some cases repeated in 
Article 9 potentially causing some confusion on requirements for 
achieving an Arm’s Length Transfer Price and or alternatively 
meeting Transfer Pricing Documentation Requirements. This author 
believes that additional clarity can be achieved for both tax authorities 
and practitioners alike if the OECD provided additional clarity 
between PE’s under Article 7 and related party companies under 
Article 9 relevant to the OECD Transfer Pricing Guidelines. 
Additionally, and moreover, this author urges the OECD and Working 
Party No. 6 to further clarify the controlling authority under the 
OECD Guidelines with respect to the OECD’s various iterations 
where revised Article 7 does not provide guidance or address the pre 
2008 iteration and the revised 2008 iteration of the Guidelines. 

  
Thank you for the opportunity to once again opine on these all important 
International Tax Matters.  Please do not hesitate to contact me directly with 
any question regarding the above aforementioned comments and 
suggestions. 
 
Sincerely 
 
John K. Drewno, B.A., M.A., J.D. 
Partner, Econometrics Decision Sciences (London) 
 



  
 
 
 
 
  
 
 
 


