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Dear Jeffrey, 
 
 
Thank you very much for providing the public with the opportunity to comment on an such an important 
tax matter.  Since I recognize that I am a last second submitter, my comments shall be brief.   
 
Please note that I would like to present a message primarily from the business side.  I am an employee of 
BearingPoint, a global management and technology consulting firm, a member of a German industry 
working committee on transfer pricing and a graduate from the European Tax College (Leuven / Tilburg).  
However, the following views are strictly my own and not intended to represent those of BearingPoint or 
any other institution. 
 
 
1.            The commentary should include a very strong clarification that service activities on customers’ 
premises in general do not constitute a PE and that activities not fulfilling the criteria of a provision such as 
that mentioned in the proposed para. 42.23 automatically do not fulfill the criteria of Article 5 para. 1 
either.  This must be logically the case, because the new paragraph should only be at a test if  Article 5 
para. 1 fails to constitute a PE on its own.  To facilitate or substantiate this, it should be made clear that 
facilities at customers’ premises are generally not at the disposal of the service provider and shall therefore 
not constitute a fixed place of business through which the enterprise conducts its business.   
 
To be fair, consulting contracts quite frequently contain a clause which governs that service providers are 
granted either a particular number of or at least some rooms or work places / stations, telecommunication 
means, batches, access to the customer IT network and other office facilities like copy machines, fax, 
printers and the like.  However, I would see the historic development of the PE provisions in contradiction 
to the assumption that materials or facilities made available by a customer to a service provider can truly be 
considered those of the latter. Such grant is generally in the interest of the customer to ensure effective and 
eventually more cost efficient project completions and this is by far not comparable to renting or leasing 
arrangements. 
 
2.                   The reference to the use of the 183 day rule of Article 15 is very welcome. It presents 
accepted practice and avoids new uncertainties connected to some 6-months rules found e.g. in Slovakia 
and Czech Republic and in some treaties. It also largely does away with uncertainties relating to interim 
breaks and questions as to the intensity during a particular time frame.  Something that you can easily 
count and document and that you often need for individual tax as well as for immigration and work permit 
purposes anyway helps to increase certainty in this still difficult area.  Work days would potentially be a 
second-best solution, but much more vulnerable to manipulations. 
 
3.                   In terms of who is considered an employee of the service providing entity the clarification in 
proposed para. 42.30, which states that services performed by employees of a separate enterprise are 
outside the scope of the application for the initial entity, is very welcome.  You may want to consider, 
though, adding a clarification that employees who are seconded from a related entity to the service 
providing entity may well be included for calculating the decisive number of days.  Something similar may 
apply to employees leased from respective hiring-out of labour providers.  Bottom line, you may want to 
state that all employees who can be economically considered an employee of the service provider should 
be included, irrespective of their legal relationship for work or civil law purposes.  Potentially such 
reference to the economic employer / employee relationship can enhance or even partially replace the 
proposed para. 42.42. 
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4.                   I understand proposed para. 42.40 to say that connected projects can only materialize if there 
are projects performed for the same enterprise or its related parties in the same host country. This correctly 
reflects my view that services delivered to various branches or entities belonging to particular entity or 
group of companies in that country would have to be seen in geographic and commercial coherence. In 
contrast, services rendered to unrelated customers in a particular countries should be evaluated separately.    
As to the characterization “of the same or of a similar nature”, the clarification should encompass 
economic and legal references.   They should be used as indicators, but do not need to exist cumulatively to 
trigger fulfillment of the criterion “connected”.    
 
As to the legal reference, you may want to use the existence of a master service agreement which governs 
various individual projects as an indicator for “connected projects”. If projects or tasks are homogeneous 
enough to be included into one agreement they may well be considered “connected” for tax purposes, too.  
Please note that in practice issues other than tax govern the contractual set-up, namely liability and 
performance measurement.  Accordingly, the general assumption should be that the existence of various 
independent contracts is not an indicator of abuse. As to the economic references, the use or application of 
the same resources in performing services to the customer can be taken into consideration. This equally 
pertains to personnel and assets.  For instance, assigning the same personnel to prima facie different 
projects can be an indicator for connected projects.  Similarly, the application of the same software to 
various affiliates or activities relating to that same software may be an indicator.  Such activities could for 
instance comprise first a feasibility study, then the implementation, then go-live support and finally 
ongoing maintenance, all of which may be governed by separate contracts. 
 
5.           You may want to add a paragraph suggesting administrative simplifications. In practice, projects 
are often unexpectedly prolonged or extended beyond initial schedules. It would be helpful to ask that the 
retroactive recognition of a PE does not yield penalties or interest obligations for late tax return filings or 
tax payments.  This should be valid for corporate and individual tax matters (e.g. due to the sudden 
application of Article 15 para. 2 letter c).  The burden of proof may well be on the tax payer in that respect. 
Also, countries wishing to implement a new treaty provision such as that mentioned in the proposed para. 
42.23 should provide a “one-stop” tax office to ensure efficient compliance in cases where services are 
provided in various locations of the customer across the country. 
 
 
I truly hope the above is of help and please do not hesitate to contact me if you wish to discuss or would 
like a more detailed opinion. 
 
Best regards & have a nice weekend, 
 
Felix 
 
 
Felix Loose 
Finance Manager, Corporate Taxation EMEA 
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