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The members of IFA Korean branch had discussions on the proposed changes to the 
Commentary as well as the issues raised in the Annex of the discussion draft of ‘Application 
and Interpretation of Article 24(3 may 2007). Below IFA Korean branch’s opinions are 
provided following numerical order in the Annex. 

 

Ⅰ.  Proposed Changes  
 
A-1   General comments on the principles underlying Article 24  
 
The proposed addition should be useful by give general guideline to interpretation.  
 
A-2   Provisions applicable to group of companies  
 
The explanation of the group companies seems to become very technical and perhaps, a 
descriptive explanation should be useful for user of the Commentary.   
 
B-1  Application of paragraph 1 to companies  
 
As to the four examples (11.4 ~ 11.7) to be introduced to the Commentary, we suggest that an 
illustrative diagram or schedule should be provided for the better explanation of the differences 
of the treatment.  
 
 

Ⅱ.  Issues on the Annex  
 

1. Should there be changes to the Article to deal with other forms of tax discrimination?  
 
We found it necessary to develop and identify new forms of tax discrimination other than the 
existing ones, which is worthy of being included in the provisions of Article 24. The examples 
in the Annex might as well be mentioned in some place of the Commentary for the clarification 



of the meaning and scope of tax discrimination. As for the first example in paragraph 1 of the 
Annex, it may not be regarded as a form of tax discrimination in case the source country intends 
to utilize the provisions of the social security legislation of the residence country because the 
social security legislation of the source country does not provide any corresponding provisions 
for the pertinent foreigner. As for the second example, its main issue seems to be the prevention 
of international double taxation rather than the elimination of tax discrimination - the equal 
application of the tax benefit provision for the reorganization to the foreign corporation in the 
source country. 

 

2. Application of provisions of non-tax agreements to taxation and relationship between  
Article 24 and such other agreements  
 
Currently some of the non-tax agreements provide for their relationships with tax agreements 
(or some provisions of tax agreement). Provisions prescribed in those non-tax agreements 
explicitly give priority to tax agreements. There are technical differences in their meanings. 
However, as a substantive matter, there are no significant conflicts between the two because 
each of them does not exclude the application of the other. In reality the protection by the non-
tax agreements are more welcomed by the industries. But this will not mean that the tax 
agreements have to follow the pattern or words in non-tax agreements. It is  because each type 
of agreement has its own object and purpose. The Commentary may clarify the issues of the 
application of provisions of non-tax agreements to taxation and relationship between Article 24 
and such other agreements, though. 

 

3. Possible impact of European Community Law on Article 24  
 
For  a non-EC member State, the example explained in paragraph 6 may apply. The non-
discrimination provision may be adapted to cope with special problems raised between the 
contracting states. Possibly an EC member State may request non-EC member state for the 
revision of tax treaties to include such a provision as is shown in the paragraph 6 in the Article 
of non-discrimination. But this issue seems to be nothing more than one of routine agenda in 
bilateral treaty negotiation. Therefore it is doubtful whether such a situation has to be mentioned 
in the Commentary. 

 

4. Application of paragraph 1 to persons who are not residents of either States  
 



According to Article 1 of the OECD Model Tax Convention, tax treaties shall be applied only to 
residents of either contracting states. However, Article 24 explicitly provides exception to that 
principle. This exception has its own historical background that the protection has to be 
rendered based on the nationality rather than the residency in this topic. A home country where 
an individual has only nationality nexus and which is neither the source country nor the 
residence country may have legitimate reason to protect its nationals from the discriminatory 
taxation by the other contracting state. 

 

5. Inclusion of paragraph 2 of Article 24 in treaties  
 
In paragraph 1 (g) of Article 3 there is a definition of ‘national’. So either of the paragraph 2 of 
Article 24 or paragraph 1 (g) of Article 3 is redundant. For simplicity, one of the two may have 
to be deleted. However, it dose not pose as a serious issue at all because it seems to be  a 
matter of expression. 

 

6. Application of paragraph 1 to transparent entities  
 
As to a ‘partnership’ which is not treated as a national by the laws in force in its establishment, 
any state would not apply paragraph 1 of Article 24 to it. Because such a partnership may not 
become a ‘resident’ of either state, paragraph 2 of Article 24 may not be applied either. In case a 
partnership is a national but not a resident of a contracting state, it is entitled to claim the 
application of paragraph 1 of Article 24. But if it is not taxed at all in the source country because 
it is not treated as a resident in its establishment state, the argument against the application of 
any provision of tax treaties may have a merit. In some countries like Korea, partner of a foreign 
transparent entity is taxed on his share of the partnership’s income. Some partners may abuse 
the tax treaties in such situation by establishing a partnership in a 3rd state which has a tax treaty 
with Korea. Therefore the expression that ‘a national cannot base its complaint on the 
nationality of another non-national’ has a reasonable ground to be included in the Commentary. 
 

7. Meaning of "other or more burdensome taxation or any requirement connected 
therewith"  
 
Under Korean domestic tax laws, any differences between nationals and non-nationals in 
respect of taxation procedures or cash flow matters are not to be found. Procedural differences 
with reasonable ground should be allowed, which is also compatible with the bilateral FTAs and 



GATS. If an addition either to the provisions of or to the Commentary to the OECD Model Tax 
Convention follows the suit in this regard, it would be acceptable. 
 

8. Group regime issues related to paragraph 5 of Article 24  
 
In case of a State where no tax consolidation is allowed, like Korea, group regime issue is not 
relevant for foreign owned corporation in terms of non-discrimination. However, this issue 
would become relevant for domestic owned foreign corporations where group regime operates. 
Nevertheless this issue may not attract the attention of the government because treaty 
negotiation runs on a reciprocal basis. 

 

9. Treaty exemption that depends on VAT liability  
 
The issue described in paragraph 14 of the Annex is mainly about the procedure for the 
application of a tax treaty. A domestic VAT may be levied to a foreign supplied technical 
service. And if a provision of service falls under the taxable transactions, the pertinent VAT is 
to be levied irrespective of the nationality of the provider. Basically the procedure for the 
application of a tax treaty is left to the discretion of a country which applies it. However, the 
discretion in setting up the procedure should be reasonably exercised, e.g. from the perspective 
of efficient administration. Unjust association of matters should be avoided. Often the VAT 
laws adopt reverse charge system for the import of service and legal controversies may arise 
with respect to royalties, both of which entail complicated issues. Therefore to associate the 
application of tax treaty with the payment of VAT in such as manner described in paragraph 14 
may not be recommendable. 

 

10. Dispute resolution of issues related to Article 24  
 
We appreciate the court's interpretation of existing treaty languages. We suggest that member 
countries collect copies of relevant court decisions on this subject and develop summary sheets 
and make efforts to identify the courts’ trends.   
 
 


