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Via e-mail TransferPricing@oecd.org 
 

Dear Sirs, 
 

On 30 January 2014, Working Party No. 6 of the Committee on Fiscal Affairs of the OECD released a 
Discussion Draft on Transfer Pricing Documentation and CbC Reporting, for interested parties to provide 
written comments. 

A3F is pleased to respond to the OECD's request for comments on this discussion draft. 

A3F background 

A3F (French Women Tax Experts Association - Association Française des Femmes Fiscalistes) was founded in 
2005. A3F  is a French-based network of professional women from diverse horizons representing most 
players of the French and international tax system (experienced tax executives and expert tax advisors from 
a wide range of French and foreign companies and law firms, University professors, etc). The ever changing 
and rapidly evolving corporate and individual tax policies in France and around the world are a major 
concern for businesses. A3F provides its members with opportunities to exchange ideas and best practices, 
and to contribute to the shaping of tax policy through  participation in public debates. A3F currently counts 
115 members (of which two thirds are business representatives), all with a recognized work experience.  

The president of A3F is Ms Eva Memran, Tax Director for a large French MNC. Ms Memran can be reached 
at +33 6 77 76 90 76 or evamemran@gmail.com. 

Conclusion 

A3F appreciates this opportunity to provide its views on OECD Discussion Draft on Transfer Pricing 
Documentation and CbC reporting (outlined in the following pages). These comments were prepared by an 
ad-hoc A3F working group chaired by Ms Laurence Delorme. We will welcome an opportunity to participate 
in the subsequent public consultations and related discussions. 

Respectfully submitted, 

For Association Française des Femmes Fiscalistes 

Laurence Delorme 

laurence.delorme@transferpricing-avocat.com          
+33 1 45 61 19 04 
 

Other contributors of the A3F working group 

Ms. Catherine Damelincourt      
Ms. Marie-Noëlle Butaud-Attonaty  
Ms. Claire Goudet 
Ms. Caroline Mac Naughton 
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OECD DISCUSSION DRAFT ("DD") 30 JANUARY 2014 

ON TRANSFER PRICING DOCUMENTATION AND CbC REPORTING 

1.  KEY MESSAGES 

 We fully support the BEPS objective to harmonize TP documentation requirements with a view to "(iii) 
ensuring transparency while promoting increased certainty and predictability". We agree that "TP 
documentation requirements should be less burdensome and more targeted"1. 

 The TP Documentation information proposed in the DD does not strictly meet this objective. By 
widening the scope and detail of information needed, it seems to put the highest focus on 
transparency in a meaning that is not related to the transfer pricing analysis.  

The relevance to high level TP risk assessment of the addition of a  detailed CbC Reporting within the 
Masterfile is questionable.   

Putting together the tremendous amount of information proposed, at a very granular level 
(quantitative rather than qualitative), is actually moving away from the transfer pricing fundamentals, 
i.e. performing for each transaction a functional analysis and transfer pricing method selection. We 
believe that the scope of the information provided will rather create misinterpretations and therefore 
disagreements between tax authorities, to the detriment of the tax payer.  

In particular, assuming OECD guidelines on TP documentation and CbC Reporting as drafted are 
applied consistently by OECD member states, in practice information will be shared widely with non-
OECD members states, with no guarantee of reciprocity. We view a risk that the information provided 
will (i) lead to adjustments based on non-OECD methods, which will not be resolved under Mutual 
Agreement Procedures and (ii) fuel the existing debate between source - based income tax versus 
residence – based income tax, which could ultimately and unfortunately be in favour of the formulary 
apportionment method. 

 The information requested in the proposed CbC reporting template should be more aligned with 
Group’s constraints such as their organization and existing IT system reporting. It should not be 
expected from the Business to implement burdensome and costly adaptations to meet new 
compliance obligations.  We specifically question the availability, reliability and relevance of the 
information that would have to be aggregated in the CbC Reporting template, a document that could 
be a few pages or a hundred pages long depending on the size of the Group.  

The approach proposed is all the more confusing for the Business as it seems to lead us away from the 
specific objective related to the harmonization of TP Documentation and high level risk assessments  in 
a more efficient way.  

 If the goal, as we understand it, is to fight tax evasion and fraud, key information for high level risk 
assessment in the CbC Reporting template should focus on countries with high income and low tax2. 
We would therefore propose in our comments below an alternative template that we believe should 
be provided separately from the TP Documentation. 

 Finally, we insist that for confidentiality reasons the CbC Reporting template should only be provided 
to the tax authorities of the ultimate parent company of the Group and communicated to other tax 
authorities, with additional information if needed, through the Treaty exchange of information clause.  

                                                           
1
  BEPS Action Plan, Chap.3, page 21 

2
  Further, fixing well-known holes in specific country's local CFC regulations would resolve the perceived issue 

with international tax much better than adding new reporting burden on businesses operating internationally. 
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2.  INTRODUCTORY COMMENTS  

2.1 General concerns with the DD on TP documentation and CbC reporting template 

(i) Objectives to be achieved under Action 13 should be more clearly delineated and articulated, 
consistent with the BEPS Action Plan reflecting the G20 mandate to OECD 

As a reminder, we would like to quote an extract of the introductory comments to the BEPS Action 
Plan:  "The actions implemented to counter BEPS cannot succeed without further transparency, nor 
without certainty and predictability for business 3". Further, Action 13 falls (together with Actions 114, 
125 and 146) under the general heading (iii) "Ensuring transparency while promoting certainty and 
predictability". 

It seems to us that these above objectives should form the underlying guiding principle for addressing 
the various BEPS Actions, including Action 13. 

In this context, it is our opinion that Action 13 should be clearly understood (and presented) as 
addressing two completely separate objectives: 

- TP documentation: objective is to update/replace existing Chapter V of OECD Guidelines; 

- CbC Reporting has a wider objective: "information on MNE's global allocation of income, economic 
activity and taxes paid", in order to identify situations where an MNE may locate income in a place 
where it pays no or very low income taxes. 

The distinctions between these two very different objectives does not appear clearly enough in the DD 
as it stands, starting with the Preamble (page 1). 

Furthermore,  the DD preamble states that " As the call to develop a common template for country-by-
country reporting to tax authorities did not specifically limit the application of country-by-country 
reporting to transfer pricing administration, the OECD will be giving further consideration as to 
whether information relevant to other aspects of tax administration and the BEPS Action Plan should 
also be included in the common template":  this seems to indicate that the CbC reporting template 
may even be extended despite the fact that its current proposed format is already extremely wide and 
detailed, in order to cover in particular other items listed under BEPS Action 11, thereby creating an 
additional layer of compliance burden for taxpayers. We are very concerned about this potential 
extension. 

(ii) Action 13 addresses TP documentation and CbCR in isolation of all other BEPS actions and with an 
accelerated timeline (September 2014).  

We are concerned that this may create discrepancies between, on the one hand, the final  format 
resulting from Action 13, and, on the other  hand, the various international rules which may evolve in 
the future through the other BEPS actions output, and generate changes in methods of allocation of 
business profits. 

  

                                                           
3
  BEPS Action Plan Chapter 3, page 14 

4
  BEPS Action 11: Establish methodologies to collect and analyse data on BEPS and the actions to address it 

5
  BEPS Action 12: Require taxpayers to disclose their aggressive tax planning arrangements 

6
  BEPS Action 14: Make dispute resolution mechanisms more effective 
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As an example, several other related BEPS actions (with a targeted deadline of September 2015) have 
some ramifications with the outcome of Action 13 and should be therefore treated in parallel and 
consistently (content, outcome and timeline): 

- Action 4: Limit base-erosion via interest deduction s and other financial payments; 
- Action 5 : Counter harmful tax practices more effectively, taking into account transparency and 

substance; 
- Actions 8, 9 and 10 : Assure that TP outcomes are in line with value creation; 
- Action 11 : Establish methodologies to collect and analyze data on BEPS and actions to address it; 
- Action 14 : Make dispute resolution mechanisms more effective. 

Actions 8, 9 and 10 in particular, deal with assuring "that transfer pricing outcomes are in line with 
value creation", focusing on intangibles (action 8), risk and capital (action 9) and other high-risk 
transactions (action 10).  

By focusing the CbC reporting template on indicators unrelated to transfer pricing analysis such as 
sales, assets and headcount at such a level of detail, we consider there is a significant risk that the DD 
opens the door to formula-based allocation of income or systematic application of profit-split upon 
audit by some countries, ignoring the taxpayer's business and value creation model, functional analysis 
and related transfer pricing methodology. 

This creates a very significant risk of double taxation situations,  as competent authorities will not 
reach mutual agreement on so widely different approaches to the arm's length principle. 

(iii) No apparent link with other related OECD initiatives7  

The OECD Draft Handbook on TP Risk Assessment published in April 2013, in particular, is a 
comprehensive guide for assisting tax authorities in performing TP risk assessments and selecting 
cases for audits, by making a efficient use of their (and taxpayers') resources. It is mentioned once in 
DD paragraph 7, and described as "a useful tool to consider in conducting such risk assessment". 

However, the DD seems to aim at providing tax authorities with a lot of detailed information as part of 
the taxpayer TP documentation (including CbC reporting), although such information (or a large part of 
it) could be obtained by tax authorities using other sources listed in the Draft Handbook such as the 
exchange of information under Treaty, published consolidated accounts, internet websites, etc 

It is our view that CbC Reporting should in no way be used as a substitute for the risk assessment 
process to be conducted by tax authorities as per OECD Draft Handbook on TP Risk Assessment (once 
finalized), which should be equally promoted and enforced among OECD (and G20) countries. 

We do suggest that the accelerated path for the DD on TP documentation and CbC reporting template 
gets conducted in close coordination with the finalization of the OECD Draft Handbook on TP Risk 
Assessment. Indeed, there should be a balance between additional burden put on taxpayers and 
better coordination between tax authorities through effective standardization and guidelines applied 
by the latter when performing TP risk assessments  and conducting audits. 

  

                                                           
7  OECD Report on "Dealing effectively with challenges of transfer pricing" - January 2012 
 OECD Draft Handbook on TP Risk Assessment - 30 April 2013 
 OECD Project on Harmful Tax Practices 
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(iv) No apparent link with other related EU initiatives 8  

We note in particular that there is no reference in the DD to EU TPD (nor to other documentation 
guidance provided by international organisations9), although the Masterfile + Local File format is now 
frequently used in practice by EU and even non-EU MNEs where appropriate.  

Since the OECD White Paper on Transfer Pricing Documentation was published on 30 July 2013, the EU 
JTPF released at its meeting held on 5 November 2013 its most recent reports on the monitoring of 
the functioning of the EU TPD, based on responses obtained from 27 out of 28 Member States 10, and 
from 23 non-government stake-holders11. These two reports highlight significant progresses in the 
implementation of the Code of Conduct on EU TPD since its introduction in 2006 and its first 
monitoring report in 2009, and the first report states the following : 

"All MS consider their national practice to be in line with the EU TPD either by way of  

having their domestic rules explicitly aligned to the EU TPD or by way of accepting TP  

documentation in the EU TPD format.  

Responses submitted by MS emphasise the importance of the EU TPD as the first  

commonly established tool on structuring transfer pricing documentation. The concept of  

a masterfile and local country files which is central to the EU TPD is perceived to be  

widely used in practice by MNEs across the EU. It is recognised that the EU TPD has  

contributed to a better standard of documentation within the EU." 

See also a summary of the status of implementation of EU TPD by EU Member States in Exhibit 1. 

It appears that the OECD DD adds significant requirements to the existing  common format under EU 
TPD, whether in the Master File and Local File, or in the newly introduced CbC reporting template (see 
comments below on Annexes I, II and III, and comparison of the EU TPD approach and DD approach in 
Exhibit 2). This means that in practice, a taxpayer may have to comply with two (or even three) 
inconsistent sets of TP documentation rules (OECD, EU and domestic): which one should prevail? This 
appears very confusing for business, and does not seem to meet the objective of BEPS action (iii) 
(Ensuring transparency while promoting increased certainty and predictability). 

Furthermore, a number of questions which are raised for comments in the DD have already been 
addressed by the EU JTPF as part of its previous work (which runs in parallel to OECD work on most 
transfer pricing subjects), leading to consensus-based answers (Codes of Conduct and other reports). 
In order to reach consensus across OECD countries (and non-OECD G20 countries), it would seem 
more efficient if the OECD work on Action 13 would leverage (rather than depart) from such previous 
EU work representing the consensus view of all 28 EU Member States.  

                                                           
8
  EU Code of Conduct against harmful tax competition; EU Code of Conduct (Business Taxation);  

 EU Code of Conduct on TP documentation - June 2006;  
 EU Report on Transfer Pricing Risk Management - June 1013 

9
  The OECD White Paper on TP documentation (30 July 2013) describes in its section B the existing documentation 

guidance provided by international organisations such as EU JTPF (EU TPD - 2006), PATA (PATA documentation 
package - 2003), ICC proposals (2003). However, the January 2014 DD merely refers in its paragraphs 2 and 3 to 
OECD 1995 Guidelines on TP documentation (Chapter V), and to proliferation of local TP documentation 
requirements adopted since then, as if nothing had happened for harmonizing transfer pricing documentation 
requirements and practices since 1995. 

10  http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/forum/jtpf/ 
 2013/summary-ms.pdf 
11  http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/forum/jtpf/  
 2013/summary-ngm.pdf 



23 February 2014  6 
 
 

2.2 Specific concerns with the CbC Reporting template 

(i) A burdensome and onerous reporting, in contradiction with stated objective of BEPS  

A lot of information is already provided by taxpayers or available, as part of the consolidated financial 
reporting as well as transfer pricing documentation. Objectives should be to avoid duplication each 
time information is already available locally, and for the documentation to be based on information 
that is readily available in the bookkeeping and management reports of the MNE concerned. 

(ii) No guarantee about  the availability and reliability of the data based on MNEs' accounting reporting 
systems 

From a practical perspective, the OECD DD seems to consider that the provision of information and 
financial data is only a matter of good faith and cooperation from the taxpayer, as all requested 
information is assumed to exist, and to be completely available and totally reliable.  

However, accounting IT systems used by MNEs are primarily designed to provide information to 
comply with IFRS or local GAAP ; these systems are generally not programmed to provide transfer 
pricing data in the format required by the CbC Reporting 

Business anticipates a high level of cost and time will be required to adapt systems (or to create 
additional genuine reporting) to provide the data in the format proposed.  

Additionally, Business expects that some of the requested data is not currently captured in the 
accounting system; this data must be manually assembled, requiring a tremendous amount of time to 
identify/assemble/convert/etc.  This burdensome process  presents the question of data reliability. 
(please see examples under Q4. below). 

(iii) The relevance of the data requested is questioned for transfer pricing purposes  

 There is a general concern about the relevance of the very detailed information to be provided and 
how it will enable the local tax authorities to improve their high level risk assessment. It seems that 
quantity prevails over quality and that the overall objective ("big picture") is not achieved. 
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3 - COMMENTS ON SPECIFIC ISSUES AND QUESTIONS HIGHLIGHTED IN DD 

B. OBJECTIVES OF TRANSFER PRICING DOCUMENTATION REQUIREMENTS 

B.1. Transfer pricing risk assessment 
 

Q 1 Comments are requested as to whether work on BEPS Action 13 should include development of 
additional standard forms and questionnaires beyond the country-by-country reporting template.  

 

Action 13 focuses on TP documentation (updated Chapter V) and CbC reporting template, and does not 
call for any additional standard templates for the time being. 

In parallel, OECD should focus on harmonizing various tax authorities existing practices such as the use 
of standard TP forms and questionnaires (to be filed with tax return) already actually used in different 
countries for TP risk assessment (such as US, Canada, Mexico, India, ...), with very different formats, 
thereby creating administrative burden for taxpayers.  

The objective of this work should be to harmonize existing practices, rather than developing additional 
forms which would increase the burden put on taxpayers. 

 

Q1 Comments are also requested regarding the circumstances in which it might be appropriate for tax 
authorities to share their risk assessment with taxpayers.  

 
Sharing the risk assessments with the taxpayers is among the recommendations of both the OECD 
Draft Handbook on TP risk assessment (April 2013) and the EU Report on TP risk management (June 
2013). 

In our view, this is a good practice to be promoted among OECD and non-OECD G20 countries. 

Further, it is our view that a tax administration cannot perform a relevant risk assessment without 
discussing the local business operations with the company and understanding its role within the 
Group.  

 
B.3. Transfer pricing audit 
 

Q 2 Comments are specifically requested on the appropriate scope and nature of possible rules relating 
to the production of information and documents in the possession of associated enterprises outside 
the jurisdiction requesting the information. 

 

See paragraph 28 of EU TPD: " The sort of documentation that needs to be produced by an enterprise 
that is a subsidiary enterprise in a group may be different from that needed to be produced by a parent 
company, i.e. a subsidiary company would not need to produce information about all of the cross-
border relationships and transactions between associated enterprises within the MNE group but only 
about relationships and transactions relevant to the subsidiary in question". 

Domestic legislations may limit in any case the ability of the taxpayer to communicate information and 
documents in the possession of associated enterprises outside the jurisdiction requesting the 
information. 

See also discussion on disclosure of tax rulings under Q10 below.   
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C. A TWO-TIERED APPROACH TO TRANSFER PRICING DOCUMENTATION 

 
As a general comment, it should be noted that the Master file and Local file format has been developed 
under the EU TPD (2006) and implemented since then by most EU MS (see Exhibit 1). We therefore 
advocate for leveraging (rather than departing) from this existing format resulting from strong consensus of 
all 28 EU MS. 
A comparison between the Masterfile and Local File formats under the EU TPD and the DD is shown in 
Exhibit 2. 
 
C.1. Masterfile 
 

Q3 Comments are requested as to whether preparation of the master file should be undertaken on a 
line of business or entity wide basis.  

        Consideration should be given to the level of flexibility that can be accommodated in terms of 
sharing different business line information among relevant countries.  

        Consideration should also be given to how governments could ensure that the master file covers all 
MNE income and activities if line of business reporting is permitted.  

 
The choice for line of business or entity wide presentation of the master file should be left entirely to 
the taxpayer, who should have flexibility based on its management organization and associated 
information reporting systems. The DD should not be prescriptive on that point (see also paragraph 31 
of EU TPD). 

Similarly, there should also be flexibility on how information items are allocated in the Masterfile or in 
the Local File, and the DD should not be prescriptive either (see paragraph 6 of the EU TPD on that 
point). 

Below are two example of possible organization of the information in the master file and local files, 
and how these would be made available to the local entities. 

Example 1: 
- Master file "Corporate" (generic information common and relevant to ALL subsidiaries): available to 

all entities 
- Several Master files per BU (information specific to each BU and common to all entities in BU): 

available only to entities in BU, not to entities outside BU 
- Local Files (information specific to each local entity or to all entities in one country, e.g. in case of 

tax unity): available to each local entity in the country 

Example 2: 
- Master file (generic information common and relevant to all subsidiaries): available to all entities 
- Local File: available to each local entity in the country 

 
In any event, the taxpayer should apply consistently (over time and across countries) the selected 
format. 
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Country-by-Country Reporting 
 

Q4 A number of difficult technical questions arise in designing the country-by-country template on 
which there were a wide variety of views expressed by countries at the meeting of Working Party 
n°6 held in November 2013. Specific comments are requested on the following issues, as well on any 
other issues commentators may identify: 

 

 Should the country-by-country report be part of the master file or should it be a completely 
separate document? 

 

Action 13 does not call for the CbC reporting template to be part of TP documentation itself.  

Action 13 aims at "enhancing transparency for tax administrations, taking into consideration the 
compliance cost for business" by providing tax administrations with a "big picture" view of  taxpayer's 
global value chain. The CbC reporting template and the TP documentation are serving two very 
different objectives which should not be mixed. See our further comments on that point in paragraph 
2.1 (i) above. 

The CbC reporting should be kept separate from the master file. 

More generally, the CBCR reporting template as drafted  creates a number of difficult questions: 

- some indicators may not be computed at legal entity level and are not available because the Group 
has no need of this data at the statutory level; therefore, the IT systems does not provide it.  

- Some data indicators such as employee expense, capital and cumulated earnings etc., which are 
computed at statutory level may be inconsistent between legal entities (due to differences in local 
GAAP). As such, the rationale behind the data provision is unclear and any interpretation of data by 
the tax administrations without further details to reconcile the data would be hazardous and 
inappropriate  

- some indicators have no clear definition. As an example “Services fee” is misleading (is this 
corresponding to “support services fee”?). Similarly for “royalties”, is this corresponding to royalties 
for trademark, technology licence, or other royalties? 

 

 Should the country-by-country template be compiled using “bottom-up” reporting from local 
statutory accounts as in the current draft, or should it require (or permit) a “top-down” allocation 
of the MNE group’s consolidated income among countries?  
What are the additional systems requirements and compliance costs, if any, that would need to 
be taken into account for either the “bottom-up” or “top- down” approach? 

 

There should be flexibility for the taxpayer to choose for one approach or the other depending on 
what IT systems and the Group’s organization can most easily produce. 

Most of the time, the statutory financial statements are finalized after the consolidated statements, so 
the bottom up approach seems the most appropriate to get reliable information.  

However, it should be clarified that in no case, reconciliations could be asked by tax authorities 
between consolidated and aggregated statutory approach. Given differences in GAAP, currency, and 
particularly the absence of elimination of intercompany transactions if the bottom-up approach were 
used, it will be impossible to reconcile bottom-up figures to global consolidated financial data. 
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As already mentioned, accounting IT systems used by MNEs are designed to comply with  IFRS and/or 
local GAAPs requirements and have not been developed to provide a transfer pricing data.   

As such, from both IFRS and statutory perspectives, it is very unlikely that all data items (cash tax, 
WHT, etc.) and all of the data and information requested by the OECD CbC reporting template (per 
country, per legal entity, per transaction etc.) will be available through the IT systems of many MNEs. 
There will be needs to significant changes in IT systems which will generate one-off and ongoing costs 
and administrative burden.  

This information will however be not be available within short deadlines, so it will require either 
developing new IT tools in Group at significant cost or it will be a significant and highly manual 
exercise. 

In addition, when available, some information can only be roughly retrieved, requesting such  
significant amount of time to identify/convert them in order to be usable, that their reliability will 
clearly be questionable. 

Examples : 

- Most of the current versions of SAP used by MNEs do not allow to retrieve intercompany 
transactions one by one for each legal entity, and  when possible, some key information from a TP 
perspective (margins etc.) are not mentioned. The exercise performed by the MNE is already 
complicated as it is to prepare their TP Documentation. It should be taken into account that the 
increased requirements are adding on to this complexity.  

- Another example is the CBCR reporting template, where indicators such as WHT, Cash Tax or 
Capital and accumulated earnings may not be computed for all legal entities. In certain cases, MNE 
have no needs to follow their cash legal entity per legal entity (because Cash is generally analysed 
from a consolidated perspective, not at statutory level).  

 Should the country-by-country template be prepared on an entity by entity basis as in the current 
draft or should it require separate individual country consolidations reporting one aggregate 
revenue and income number per country if the “bottom-up” approach is used?  

 
The CbC reporting template should follow taxpayer's organisation, and the most relevant country view 
should prevail. We propose a simplified template under Appendix III below, which is based on one 
aggregate revenue and income number per country assuming the "bottom-up" approach is used. 
 

 

 Those suggesting top-down reporting usually suggest reporting one aggregate revenue and income 
number per country.  

In responding, commentators should understand that it is the tentative view of WP6 that to be 
useful, top-down reporting would need to reflect revenue and earnings attributable to cross-border 
transactions between associated enterprises but eliminate revenue and transactions between group 
entities within the same country.  

 
While we understand WP6's view, it would seem to be extremely complex to produce country 
aggregate revenue and income numbers eliminating only intragroup transactions between group 
entities within the same country, and not those attributable to cross-border transactions.  
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 Would a requirement for  separate  individual  country  consolidations  impose  significant additional 
burdens on taxpayers?  

What additional guidance would be required regarding source and characterization of income and 
allocation of costs to permit consistent country-by-country reporting under a top-down model? 

If the "top-down" approach is used, the DD should take into account the existence of fiscal unity 
regimes in some countries (France, USA, UK, Germany, Italy, Spain,...). In such cases, preparing a 
separate individual country consolidations in those countries would represent unnecessary 
duplication and administrative burden. 

More generally, if the "top-down" approach is applied, it should be based on existing group reporting 
(by country) without reconciliation with statutory accounts (in particular regarding allocation of 
costs). 

If the" bottom-up" approach is used, the CbC reporting should be prepared on the basis of country 
consolidation (aggregation of statutory accounts), and inside the country possibly by business unit, if 
there are several activities inside the country and if the IT systems track this information at BU level. 
Again, no reconciliation with consolidated accounts should be requested from taxpayer. 

 

 Should the country-by-country template require one aggregate number for corporate income tax 
paid on a cash or due basis per country?  

Should the country-by-country template require the reporting of withholding tax paid? 

 Would a requirement for reporting withholding tax paid impose significant additional burdens on 
taxpayers? 

  
 The CbC reporting template should require one aggregate number for corporate income tax paid on 

a cash basis, keeping however in mind that there may be multiple reasons why the implied tax rate 
resulting from such aggregated data at country level would differ from the applicable statutory tax 
rate (on account payments, imputations of tax credits, NOLs, etc). 

 It should also require the reporting of withholding tax paid. The amount of withholding tax paid is 
normally followed precisely at home country level in order to be able to obtain a credit for such 
foreign WHT against domestic income tax liability. 

Where a low (or nil) income tax is paid in a given country because of existence of  NOL's or tax 
credits, the taxpayer should get an opportunity to explain the situation upon request from the tax 
authority (rather than having to explain it in the CbC reporting. 
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 Should reporting of aggregate cross-border payments between associated enterprises be 
required?  
If so at what level of detail?  
Would a requirement for reporting intra-group payments of royalties, interest and service fees 
impose significant additional burdens on taxpayers? 

 
This is an extreme requirement for information to be included in the CbC reporting, which appears 
to be exceeding BEPS objective under Action 13. 

This information is already available in the local file. 

 

 Should the country-by-country template require reporting the nature of the business activities 
carried out in a jurisdiction?  

Are there any features of specialist sectors that would need to be accommodated in such an 
approach?  

Would a requirement for reporting the nature of the business activities carried out in a 
jurisdiction impose significant additional burdens on taxpayers?  

What other measures of economic activity should be reported? 

 
The CbC reporting template could indeed require reporting the nature of the business activities 
carried out in the country, making use of the suggested activity codes corresponding to entities 
present in the country. This may however not be particularly helpful for the purpose of a high level 
risk assessment, particularly in large MNEs with multiple activities operated in each country. 
 
 

C.2. Local File 
 

 In some cases, domestic regulations (in particular for the Local file part) differ from the OECD 
recommendations, which could result in a duplication of work to be performed.  

 Several domestic regulations also provide for the filing of specific forms (USA, Australia…) or Transfer 
pricing questionnaires (South Africa…), together with the annual tax return. Hence it should be clarified 
whether the template recommended by the OECD would aim at replacing all existing formats, with a 
view to limiting the number of reporting documents. 

  
D. COMPLIANCE ISSUES 
 
On all the following points, it should be noted that the EU JTPF has already done some substantial work 
through EU TPD and subsequent monitoring actions.  
 
D.1. Contemporaneous documentation 
 
TP information to be filed at the time of filing tax return should be limited to a short questionnaire. 
Masterfile and local file would be available upon request and/or audit by tax authorities 
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D.2. Time frame 
 
The time frame proposed in the DD, i.e. completing the master file and local file by the last day of the 
following fiscal year  of the ultimate parent entity of the MNE group, does not take into account that in 
some jurisdictions, tax filing deadlines may extend further to this date, rendering the collection of accurate 
information before the completion of the TP documentation all the more difficult. 
 
D.3. Materiality 

 

Q5 Comments are requested as to whether any more specific guideline on materiality could be 
provided and what form such materiality standards could take. 

 
Some specific guidelines on reasonable level amount of materiality are needed. 
Materiality  should take into account the point of view of MNE's ultimate parent (consolidated view), as 
well as the local entity (materiality of intragroup transactions and impact on local results, size of local entity 
on local market). 
 
D.5. Frequency of documentation updates 

 

Q6 Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues regarding 
consistent application of the most appropriate transfer pricing method? 

 
The suggestion in §34 is welcome, as some guidance and harmonization is needed so as to simplify 
administrative burden and reduce associated costs for taxpayers. 
 

D.6. Language 
 

Q7 Comments are requested regarding the most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments. 

 
We strongly advocate that the TP documentation should be prepared in one common language 
(English). Companies are not going to be able to suffer additional translation costs and delays. 
Moreover, selecting one common language is clear simplification measure, allowing central control of 
overall consistency of TP documentation across the group. 

Translation into local language could possibly be requested for the Local File, where appropriate, as 
part of a request for additional information from a taxpayer and/or upon audit. The fact that the TP 
documentation is written in English and not systematically translated should not be viewed as 
incomplete TP documentation triggering penalty for non-compliance. 

 
D.7. Penalties 
  

Paragraph 2 (Introduction to DD) states that "The previous language of Chapter V did not provide...clear 
guidance with respect to the link between the process for documenting transfer pricing, the 
administration of penalties and the burden of proof". 

Section D7 is however too vague and more guidance is needed for tax administrations and taxpayers on 
administration of penalties and burden of proof. 
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D.8. Confidentiality 
 

Q8 Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 

 
CbC Reporting (even under the proposed restrictive form) includes extremely sensitive information that 
should NOT be part of TP documentation. 

CbC reporting template should, at most, be sent to tax authorities in the country of the ultimate parent 
company, and then shared with other tax authorities upon request under Treaty exchange of 
information clauses. 

Including CbC reporting template in the Masterfile does NOT safeguard confidentiality. 

More generally, this question should be handled consistently with EU and OECD other related initiatives 
(EU TPD, EU Directive on Administrative Cooperation in the Field of Taxation, OECD Standard on 
Automatic Exchange of Information, OECD Global Standard for FATCA-type of information). 
 
 

E. IMPLEMENTATION 
 

Q9 Comments are requested regarding the most appropriate mechanism for making the master file and 
country-by-country reporting template available to relevant tax administrations. Possibilities 
include: 

 The direct local filing of the information by MNE group members subject to tax in the jurisdiction; 

 Filing of information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions; 

 Some combination of the above. 

 

 The second option would be workable. 

 It would have the merit of being fully consistent with the Model FATCA Inter Governmental 
Agreement providing for a reporting by financial institutions (in the signing countries) to their local 
tax authorities, which then exchange information on an automatic basis with the US tax authorities. 

 The same approach has been retained by the OECD in formalizing a Global Standard for FATCA-type 
information reporting and automatic sharing12 (released on 13 February 2014), which could be well 
seen as a good precedent for exchange of information between tax authorities. 

  

 

  

                                                           
12  See http://www.oecd.org/ctp/exchange-of-tax-information/Automatic-Exchange-Financial-Account-Information-Common-Reporting-

Standard.pdf 
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ANNEXES I & II TO CHAPTER V: TRANSFER PRICING DOCUMENTATION  

MASTERFILE & LOCAL FILE 

 

General comments: 

- DD requirements include very sensitive and confidential information, which  exceed the objectives set 
for Action 13 (see comments in paragraph 2.1 (iv) above 

- DD requirements should leverage (rather than depart) from existing requirements under EU TPD 

We have made a comparative exercise between the content of the EU TPD released in 2006, and the OECD 
DD on the major items of the master file and local file. Please refer to Exhibit 2. 

 

Q 10 Comments are specifically requested as to whether reporting of APAs, other rulings and MAP cases 
should be required as part of the master file. 

 

 The following principles should apply, consistent with the EU TPD approach 13: Restrict APAs and rulings 
to transfer pricing matters only, and to the extent relevant to documented entity, and included in Local 
file if local entity is a party to APA/ruling/MAP or if transfer price is directly impacted by an existing APA 
to which the audited entity is not a party. 

 The wording should clearly differentiate between APA's (agreement of Transfer Pricing methodology, 
which can be unilateral, bilateral or multilateral, and deals with the TP methodology applied by the 
taxpayer) and rulings (unilateral agreements on taxation regime applicable to an entity or to certain 
type of income, out of  the scope of transfer pricing and arm's length debate). Only the former would be 
listed in TP doc. 

 

Specific comments: 

Financial information and comparables 
Specific case of industries operating on long term projects  and/or with very long business cycles  
 
Such circumstances create problems of reconciliation between the TP methodology application and the 
annual financial statements. 

- Long business cycles and long term projects call for multi-year reporting and analysis of TP 
methodology (to be tested against multiple year benchmarking studies spreading over more than the 
usual 3 years of most benchmarking studies). Dividing the financial results over a calendar year basis 
and testing them against arm's length evidence on a year-by-year basis does not reflect the business 
model and the industry sector in which the MNE operates. Yet this approach is often imposed on 
taxpayers by domestic TP documentation requirements, and it is very hard to get the message across 
upon audit. 

 

                                                           
13

  See EU TPD paragraph 4.2 (h): "a list of cost contribution agreements, Advance Pricing Agreements and rulings 
covering transfer pricing aspects as far as group members in the EU are affected" 
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- In practice, when the local entity is involved in several multi-years projects, for which the local entity 

may have different functional profiles (Entrepreneur for one project, routine for another one etc.) and 
thereby requiring different transfer pricing policies, the reconciliation between TP policies application 
and annual financial statements may be difficult, extremely complicated to perform (notably on a 
yearly basis) and in the end meaningless for demonstrating that the TPM adhere to the arm's length 
principle. 

- Here, we believe that OECD could be of great help for raising the awareness of tax administrations  on 
such fact patterns, by including some reference and guidance in the revised Chapter V on the required 
flexibility which taxpayers should have for documenting compliance with the arm's length principle 
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ANNEX III TO CHAPTER V: MODEL TEMPLATE OF COUNTRY-BY-COUNTRY REPORTING 

 

 

Proposal for an alternative model of CBCR template 

Reminder: Action 13 calls for "information on global allocation of the income, economic activity 
and taxes paid among countries according to a common template". 

 

With this objective in mind, we propose that the CbC reporting template be restricted to the 
following data, aggregated by country: 

Country 

Constituent entities organised in the country  List with legal entity names (> 50% control) 

Important business activity code Per proposed codes in DD 

Revenues Aggregated for country 

Number of Employees Aggregated for country 

Pre-Tax Income  Aggregated for country 

Income Tax paid Aggregated for country 

WHT paid Aggregated for country 

 

Regarding reporting standards and currency applied to each Constituent Entity in the Country, 
taxpayer should have the choice to elect for "IFRS statutory" (ie group GAAP for consolidation, 
before elimination on intragroup transactions), or "Local statutory" (ie local GAAP for statutory 
accounts and tax return), depending on what is available in their IT system. 
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Exhibit 1 : Implementation of EUTPD (monitoring 2013) or legal action was t 

Summary of Member States’ responses (142 kB) to the Questionnaire on implementation of the EU TPD  

 

All MS consider their national practice to be in line with the EU TPD either by way of having 

their domestic rules explicitly aligned to the EU TPD or by way of accepting TP 

documentation in the EU TPD format. 

Responses submitted by MS emphasise the importance of the EU TPD as the first commonly 

established tool on structuring transfer pricing documentation. The concept of a masterfile and local 

country files which is central to the EU TPD is perceived to be widely used in practice by MNEs 

across the EU. It is recognised that the EU TPD has contributed to a better standard of 

documentation within the EU. 

 

 

Q1. A 

What administrative or legal action was taken to implement the EU TPD Code of 

Conduct in your Member State? 
 

16 MS took administrative or legal action to implement the EU TPD. As a result, these MS’ TP 

existing documentation rules/guidance were explicitly aligned with the EU TPD or such TP 

documentation rules/guidance were introduced for the first time. In some MS the EU TPD formed 

the basis of a national mandatory TP documentation standard. Other MS introduced the EU TPD as 

an optional regime. 

10 MS did not take any administrative or legal action to implement the EU TPD. This group 

includes (i) MS which do not have any specific rules/guidance on TP documentation (see answers 

to Q1.B below) and (ii) MS which considered that their existing rules/guidance were already 

sufficiently consistent with the EU TPD at the time of its adoption and saw no need for further 

action.  

 

Q1.B  

Do you have specific national transfer pricing documentation rules/guidance? 

Do you consider your national practice in line with the EU TPD? 
 

In all MS MNEs are expected to produce upon request transfer pricing documentation for the 

purposes of determining whether prices charged have been computed in accordance with the 

applicable transfer pricing rules. 

MS’ requirements range from no formal rules/guidance to rather comprehensive rules/guidance, but 

all MS state that their national practice is in line with the EU TPD. In MS with TP 

documentation rules/guidance, these rules/guidance are either fully aligned with the EU TPD, 

partially similar to it, or at least consistent with it. In MS without formal documentation 

rules/guidance, MNEs can submit their transfer pricing documentation in any format that allows 

them to effectively prove the arm’s length character of related party transactions, including the EU 

TPD. 

Documentation submitted in the EU TPD format would therefore be accepted in all MS. 

It should be noted that nevertheless some MS could still request additional information and/or 

translation of documentation in the local language. 

 

  

http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/forum/jtpf/2013/summary-ms.pdf
http://ec.europa.eu/taxation_customs/resources/documents/taxation/company_tax/transfer_pricing/forum/jtpf/2013/summary-ms.pdf
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Exhibit 2 : Comparison between EU TPD and OECD DD (content of Master file)  

 

  

EU TPD  Masterfile 
(2006)

OECD Draft Masterfile (2014)

Useful specifications 
improving EU TPD

Additions viewed as burdensome 
and/or irrelevant of TP documentation

Comments

“Blueprint” of the MNE Group 
and its transfer pricing 
system, relevant and available 
to all MS concerned

- Organizational structure (chart showing 
MNEs legal and ownership structure and 
geographical location of operating 
entities)

a) Description of the business 
and business strategy 

b) Description of MNE 

group’s organizational, 
legal and operational 
structure (incl’g org. chart 
and list of group members)

General written description of 
the MNE major business lines, 
including:

- Drivers of business profit
- Description main geographic 

market for material 
products and services

- Chart showing supply chain for material 
products and services 

Too detailed for large 
MNEs and already 
available  in Annual 

Accounts and on 
website, or 
alternatively in 
functional analysis

c) List of associated 
enterprises engaged in 
controlled transactions  
involving enterprises in the 
EU

- List of important related party agreements 
related to intangibles , principal research 
service agreement and license agreement

- List of members of the MNE providing 
central financing functions

Why the focus solely 
on intangibles and 
financial services?

d)  Description of intra-group
transactions (flows of 
tangible and intangibles 
assets, services, financial, 
invoices flows, amounts)

- Chart showing main service arrangements 
other than R&D services

- Special focus on financial activities with 
unrelated lenders

Why the focus solely 
on services and 
financing?

e)  General description of 
functions performed and 
risks assumed (and 
changes from previous 
year)

• Written functional analysis  
with principal contributions 
to value creation 

• Description of important 
business restructuring 
transactions, acquisitions

• f)  Ownership of intangibles 
and royalties paid or 
received

• Description of overall 
strategy of intangibles 

• List of material intangibles 

• Location of R&D facilities and 
management 

• Any material transfers of interests in 
intangibles (entities, countries, 
compensation)

• Too detailed

• Local file if applicable

g) Group Policy intercompany 
transfer pricing policy

• Description of the MNE general TP 
policies related to R&D and intangibles 

• Description of the MNE general TP 
policies related to financing 
arrangements

Description of MNE 
intercompany 
transfer pricing policy 
seems to be missing?

h)  List of CCA, APAs, rulings 
covering TP aspects (as far 
as group members in the 
EU are affected)

• List of MNE group’s applicable APA,
advance rulings

• Other tax rulings related to allocation of
income to particular jurisdiction

• List and brief description of TP matters 
under treaty MAP 

• See comments under 
Q10

• In local file only, to 
the extent local 
entity is a party

i)   An undertaking by each 
domestic taxpayer to 
provide supplementary 

information upon request

• MNE annual consolidated
financial statement

• The title and country of 25 most highly
compensated employees in the BU

• CbCR template

• Not relevant for TP 
documentation

• See comments under 
each question
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Exhibit 2 : Comparison between EU TPD and OECD DD (content of Local file)  

 

 

EU TPD  Local file 
(2006)

OECD Draft Local file (2014)

Useful specifications 
improving EU TPD

Additions viewed as burdensome 
and irrelevant of TP documentation

Comments

a) Detailed description of the 
business  and strategy

• Description of the management structure
(individuals to whom local management
reports and the country in which such
individuals maintain their principal
offices)

• Business restructuring and intangibles
transfers

b)  Description of intra-group
transactions (flows of 
tangible and intangibles 
assets, services, financial, 
invoices flows, amounts)

• Aggregate amount of
intercompany charges for
each category of transactions

• Identification of associated
enterprises

• Description of the controlled
transactions with context

• Identification of other controlled
transactions affecting directly or indirectly
the pricing of the controlled transaction
being documented

c)  Comparability analysis : 
characteristics of property 
é services; functional
analysis; contractual terms; 
economic circumstances ; 
specific business strategy)

• Functional analysis

d) Transfer pricing method 
(selection and application)

• Transfer pricing method

e) Internal and/or external
comparables, if available

• Choice of tested party
• Existence of comparables
• List of selected comparables

• Description of comparability
adjustments

• Summary schedules of
relevant financial data for
comparables used in the
analysis

f) Description of the 
implementation and 
application of the Group 
inter-company TP policy

• Important assumptions made
in applying the TPM

• Reasons for multi-year
analysis

• Description of the conclusion
showing that the transaction
is arm length

• Summary financial
information used in applying
the TPM

• Financial accounts for local entity
• Allocation schedule between financial

data used in applying the TP method and
the annual financial statements

Available upon 
request, but not to be 
part of Local File
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OECD DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION AND COUNTRY BY 
COUNTRY REPORTING (CBCR) TEMPLATE 

The UK Insurance Industry  

The UK insurance industry is the third largest in the world and the largest in Europe. It is a vital part 
of the UK economy, managing investments amounting to 26% of the UK’s total net worth and 
contributing £10.4 billion in taxes to the Government. Employing over 290,000 people in the UK 
alone, the insurance industry is also one of this country’s major exporters, with 28% of its net 
premium income coming from overseas business. 

Insurance helps individuals and businesses protect themselves against the everyday risks they face, 
enabling people to own homes, travel overseas, provide for a financially secure future and run 
businesses. Insurance underpins a healthy and prosperous society, enabling businesses and 
individuals to thrive, safe in the knowledge that problems can be handled and risks carefully 
managed. Every day, our members pay out £147 million in benefits to pensioners and long-term 
savers as well as £60 million in general insurance claims. 

The ABI 

The Association of British Insurers (ABI) is the voice of insurance, representing the general insurance, 
protection, investment and long-term savings industry. It was formed in 1985 to represent the whole 
of the industry and today has over 300 members, accounting for some 90% of premiums in the UK. 

The ABI’s role is to: 

• Be the voice of the UK insurance industry, leading debate and speaking up for insurers. 

• Represent the UK insurance industry to government, regulators and policy makers in the   UK, EU 
and internationally, driving effective public policy and regulation. 

• Advocate high standards of customer service within the industry and provide useful information to 
the public about insurance. 

• Promote the benefits of insurance to the government, regulators, policy makers and the public. 

Executive Summary 

The ABI welcomes the opportunity to comment on the important dialogue relating to the OECD 
Discussion Draft on transfer pricing documentation and country-by-country reporting. 

The UK insurance industry is supportive of being transparent with tax authorities. It also supports 
the principle of disclosure of information to tax authorities and providing them with a high level risk 
assessment tool that gives tax authorities around the world a better view of multinational groups as 
a whole. 

In the section headed “Responses to Questions” we provide a detailed response to the questions 
raised in the Discussion Draft. The key themes from our response are: 

 AP13 – the work should be restricted to the template itself and risk assessments should be 
shared with business by tax authorities. 
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 Confidentiality - it is essential that confidentiality is maintained irrespective of whether 
information is exchanged under Double Taxation Treaty (DTT) or exchanged where no treaty 
exists.  

 Purposes of the  CBCR template and the Master File Transfer Pricing documentation – these 
serve different purposes and keeping the two documents separate would help streamline 
both taxpayer compliance and tax authority administration of the reported information.  

 Flexibility over master file – it is not uncommon for insurance groups to operate on a line of 
business basis, with segmentation of operations between, inter alia, life insurance, non-life 
insurance, reinsurance, investment management and other financial services/products. In 
such cases, the preparation of global information on a group-wide basis may not be 
straightforward and may result in a master file document that is large and complex for 
businesses to prepare and unhelpful for tax authorities faced with an excess of potentially 
irrelevant data.  Flexibility should be provided for businesses to prepare their master file on 
a group-wide or business line basis. If prepared on a business line basis, a reasonable 
approach could be to state how that business line fits into the structure of the global 
business. 

 Objective of CBCR template – it is understood  that the original idea behind the CBCR 
template was for it to be a high level risk assessment tool for tax authorities and  business 
would be required to provide a limited number of key pieces of information that they 
already collect which would mean there would not be a need for new systems. This is not 
achieved by the current proposed template.  

 Format of CBCR template – the Discussion Draft recognises that the draft template is to be 
used by tax authorities as a risk assessment tool. The extent of the proposed information to 
be included in the CBCR template goes beyond what is required to provide a high level risk 
assessment. Including columns for revenues, earnings before tax, cash tax paid, employee 
numbers, assets and activity code should provide sufficient information for a high level risk 
assessment. We believe that the other proposed data points are not necessary for a high 
level risk assessment and should be considered as part of a review of the local file. 

 Flexibility on “top down” or “bottom up” approach - the draft template is solely based on 
local statutory accounts. Although the Discussion Draft does specifically ask for comments 
on the possibility of using a “top down” approach, the option to use a “top down” or 
“bottom up” approach is essential to avoid placing a disproportionate burden on business, 
both in terms of cost and time. Providing the option will still give tax authorities what is 
required to carry out a high level risk assessment and enables business to report from  more 
readily available information. 

 Flexibility on reporting on an entity or country basis – giving the option to report on an 
entity or country basis is again essential to avoid placing a disproportionate burden on 
business, both in terms of cost and time. Providng the option will still give tax authorities 
what is required to carry out a high level risk assessment and enables business to report 
from readily available information. 

 Materiality - guidance incorporating a reasonable level of materiality is critical in order to 
avoid creating a disproportionate burden on businesses and to allow tax authorities to focus 
on higher risk transactions.  

 Definition of entity – insurers undertake a broad range of business activities which will often 
mean they use different types of structures such as fund structures, Joint Ventures, 
partnership arrangements. If the legal entity approach is used then the treatment of such 
structures will need to be clearly set out in guidance.  

 Other CBCR initiatives – there are a number of different initiatives. For instance, in addition 
to the OECD Memorandum there are the separate requirements of Capital Requirements 
Directive IV. It is important that there is as much consistency of approach as possible 
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between these initiatives to keep the compliance burden manageable. Consistency is also 
important to avoid confusion. 

Responses to Questions 

We comment below on the questions asked in the Discussion Document. 

1. Comments are requested as to whether work on BEPS Action 13 should include development 
of additional standard forms and questionnaires beyond the country-by-country reporting 
template. Comments are also requested regarding the circumstances in which it might be 
appropriate for tax authorities to share their risk assessment with taxpayers.  

The ABI believe that the OECD should not seek to develop additional standard forms and 
questionnaires beyond the CBCR template until the use of that template has been fully 
evaluated. The ABI suggests that the CBCR template is evaluated after two years to check that it 
is meeting its objectives and is workable, before any consideration is given to the development 
of additional standard forms and questionnaires. 

The ABI’s view is that there should be an open and transparent relationship between tax 
authorities and businesses and we support the OECD’s work on Cooperative Compliance which 
improves trust between Tax Authorities and businesses. Openness and transparency enables 
both parties to reduce uncertainties over a company’s tax position more efficiently and 
effectively. Some tax authorities already share their risk assessment with businesses and we 
believe it would be good practice for all tax authorities to do the same.  From a practical 
perspective, the sharing of risk assessments would also allow Multi-National Enterprises (MNEs) 
to tailor local documentation, allowing for a more efficient risk based focus. 

2. Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

Tax authorities require access to relevant information in order to conduct transfer pricing audits 
and risk assessments, but a disproportionate burden should not be imposed on businesses.  
Businesses will make every reasonable effort to provide complete and adequate transfer pricing 
documentation to meet local documentation requirements.  Where a tax authority requests 
specific information which the local business does not have direct access to, tax administrations 
should use existing instruments, such as information-exchange mechanisms under a DTT, in 
order to obtain information in the possession of associated enterprises located outside their 
jurisdictions. 

Depending on the specific facts and circumstances, it may be possible and appropriate for the 
information to be requested/sourced directly by the business. In appropriate circumstances, 
there should not be any objection to it being requested provided  

 it is relevant to the tax affairs of the relevant enterprise i.e. similar to the Article 26 
requirements,  

 it is reasonable, proportionate to the risk under consideration, and not unduly onerous to 
produce, 

 the information is used appropriately 
 confidentiality is maintained. 

3. Comments are requested as to whether preparation of the master file should be undertaken 
on a line of business or entity wide basis. Consideration should be given to the level of 
flexibility that can be accommodated in terms of sharing different business line information 
among relevant countries. Consideration should also be given to how governments could  
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ensure that the master file covers all MNE income and activities if line of business reporting is 
permitted.  

It is not uncommon for insurance groups to operate on a line of business basis, with 
segmentation of operations between life insurance, non-life insurance, reinsurance, investment 
management and other financial services/products. In some cases, the preparation of global 
information on a group-wide basis may not be straightforward and may result in a master file 
document that is large and complex for businesses to prepare and unhelpful for tax authorities 
faced with an excess of potentially irrelevant data.  Flexibility should be provided for businesses 
to prepare their master file on a group-wide or business line basis. If prepared on a business line 
basis, a reasonable approach could be to state how that business line fits into the structure of 
the global business.  

The separate CBCR template should be prepared on a group-wide basis, which will provide 
comfort to governments that all MNE income and activities in any particular country are 
covered. 

4. A number of difficult technical questions arise in designing the country-by-country template 
on which there were a wide variety of views expressed by countries at the meeting of Working 
Party n°6 held in November 2013. Specific comments are requested on the following issues, as 
well on any other issues commentators may identify: 

4.1. Should the country-by-country report be part of the master file or should it be a 
completely separate document? 

CBCR was proposed by the G8 to provide “relevant information on the financial position of 
multinational enterprises1” which would allow tax authorities to “identify and assess tax 
risks”. Inclusion of the CBCR template in the master file as a transfer pricing matrix does not 
fit with the original mandate. We support the CBCR template as being a stand-alone 
document for the following key reasons:  

 The proposed information to be included in the CBCR template goes beyond what is 
required to provide a high level risk assessment for tax authorities. Including 
columns for revenues, earnings before tax, cash tax paid, employee numbers, assets 
and activity code should provide sufficient information for a high level risk 
assessment. We believe that the other proposed data points are not necessary for a 
high level risk assessment and should be considered as part of a review of the local 
file.  

 The proposed CBCR template would contain detailed group-wide information that is 
not generally available to local entities. It is also likely also to contain confidential 
information that should not be distributed to local tax authorities automatically 
unless it is relevant to the local tax position. This is an important reason why the 
CBCR template should be a stand-alone document. 

4.2 Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-
down” allocation of the MNE group’s consolidated income among countries? What are  

  

                                                           
1
 2013 Lough Erne G8 Leaders' Communique  
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the additional systems requirements and compliance costs, if any, that would need to be 
taken into account for either the “bottom-up” or “top- down” approach? 

The ABI’s membership are organised in different ways and use different systems to report 
financial information both internally and externally. We believe it is essential that there 
should be optionality over whether “bottom-up” or “top-down” approach is used in 
compiling the template. Providing this flexibility will still give tax authorities what is 
required to carry out a high level risk assessment without putting a disproportionate 
compliance burden on businesses.  

Since the purpose of the CBCR template is to provide a high level tax risk assessment within 
a particular MNE, it should be flexible enough to allow for completion using the most 
meaningful data compiled in the most realistically systematic way for each MNE. Any cost 
and burden associated with the preparation of the CBCR template should be commensurate 
with its purpose as a high-level risk assessment tool, and significant systems changes and 
updates should, if at all possible, be avoided. Mandating only one approach would 
unnecessarily impose further significant compliance costs without adding to what tax 
authorities need to carry out a high level risk assessment.  

As stated above, the level of detail in the current CBCR template draft is far greater than is 
needed for a tax authority to carry out a high level risk assessment and businesses cannot 
change their systems and processes overnight.  Therefore, initially giving as much flexibility 
in how the template is compiled and in limiting the range of information required will help 
to keep the administrative burden to the minimum possible. The CBCR template can then 
be evaluated after two years to check that it is meeting its objectives and is workable. If it is 
not then appropriate changes can be made.  

The ABI thought it would be helpful to explain the difficulties a UK headquartered insurance 
MNE could have if there was no option to use a “top down” approach. An example of this is 
set out in the Appendix. An MNE that consolidates its results by using a “bottom up” 
approach would also face difficulties in adapting processes were a “top down approach” 
mandated. So as stated elsewhere in this response the ABI believes it is essential for there 
to be optionality over whether “bottom-up” or “top-down” approach is used in compiling 
the template.   

It has been estimated that the compliance cost saving for an insurance group with “top 
down” reporting capability of being able to opt for a “top down” approach is about 10 man 
weeks, due to the laborious nature of the data collection process for the hundreds of legal 
entities it has within its group. 

4.3 Should the country-by-country template be prepared on an entity by entity basis as in the 
current draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is used? 
Those suggesting top-down reporting usually suggest reporting one aggregate revenue and 
income number per country. In responding, commenters should understand that it is the 
tentative view of WP6 that to be useful, top-down reporting would need to reflect 
revenue and earnings attributable to cross-border transactions between associated 
enterprises but eliminate revenue and transactions between group entities within the 
same country.  Would a requirement for separate individual country consolidations  
impose  significant additional burdens on taxpayers? What additional guidance would be  
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required regarding source and characterization of income and allocation of costs to permit 
consistent country-by-country reporting under a top-down model? 

The preparation of the CBCR template on an entity or country basis should once again be 
largely determined by the complexity of a group, as well as the reporting systems currently 
in place. Some groups will have hundreds or even thousands of entities and some level of 
country consolidation is likely to be required to ensure that the volume of data is 
manageable and that the information is therefore useful for tax authorities’ high level risk 
assessments. For smaller groups, preparing the information on an entity basis may be more 
manageable and useful.  Similarly, countries with consolidated tax filings are likely to be 
already providing tax authorities with financial information on a consolidated basis, whereas 
in other countries the tax authorities will expect and be familiar with entity by entity 
reporting.  Therefore, it is essential that flexibility should be permitted. 

We also note that there could be some particular issues associated with reporting by entity 
within the insurance sector.  For example, group employment entities are often created in 
particular jurisdictions for regulatory and administrative purposes and an entity headcount 
analysis would be of limited value is risk assessment.   Lloyd’s of London insurance 
operations also have bespoke arrangements comprising multiple legal entities which could 
prove confusing if presented on an entity by entity basis and not helpful in assessing transfer 
pricing risk.   

As set out above, if the CBCR template is to provide a meaningful high level tax risk 
assessment within a particular MNE, it should be flexible enough to allow for completion 
using the most meaningful data compiled in the most realistically systematic way. Providing 
this flexibility will still give tax authorities what is required to carry out a high level risk 
assessment without putting a disproportionate compliance burden on businesses. 

4.4 Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country 
template require the reporting of withholding tax paid? Would a requirement for 
reporting withholding tax paid impose significant additional burdens on taxpayers? 

The ABI understand the political considerations that point to reporting on a tax paid basis. 
However, we note that the other figures (turnover, income after tax etc.) will be on an 
accruals basis – as is the tax charge in the accounts, which differs from tax paid because of 
timing issues, loss relief and group relief. There is therefore scope for confusion.  As such the 
simplest and clearest picture of the tax payable in respect of the net income earned would 
be achieved by reporting a single figure for tax for each country (and not split between 
current and deferred tax) based on the accounts i.e. a tax due basis.  

But acknowledging the political considerations, if a taxes paid measure is required, we 
suggest that the information provided is corporation tax paid based on the groups 
accounting year and without the need to reconcile back to the accounting measure of tax. 

Theoretically, reporting withholding taxes and overseas income taxes would add clarity to 
the picture of overall income taxes paid.  The insurance sector, particularly as the use of 
branches is a feature of some insurance business models, may suffer significant foreign 
taxes. However, the full picture on overseas taxes may not be complete.  In some cases an 
insurer suffers overseas withholding/income taxes which are irrecoverable and where there 
is no tax credit available against local taxes. In such cases the overseas taxes may not be 
readily available from systems.  In view of this the ABI’s view is that withholding taxes and 
overseas income taxes should be reported, but there should be materiality and flexibility to 
cover this situation. 
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4.5 Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers? 

As the CBCR template is a high level risk assessment tool, the ABI does not see the need to 
include intra-group payments of royalties, interest and service fees. This is because it will be 
clear from other information on the template, such as the business activities, whether there 
is a likely to be a risk or not. 

Furthermore, since intra group payments will already be included in the transfer pricing 
documentation (master file and local file), it is not clear how the duplication of data would 
further facilitate a high level risk assessment, and it would significantly increase the 
administrative burden of populating the CBCR template. Groups with a large number of 
Constituent Entities could ultimately be required to report thousands of separate 
transactions, in multiple local currencies and multiple local GAAPs. The proposed inclusion of 
columns for revenues, earnings before tax, cash tax paid, employee numbers, assets and 
activity code should provide sufficient information for a high level risk assessment of an 
insurance group. 

If it is considered necessary to include reporting on intra-group payments of royalties, 
interest and service fees then that reporting should be limited to a simple tick box as the 
detailed information will be in the master file and local file. 

4.6 Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for reporting 
the nature of the business activities carried out in a jurisdiction impose significant 
additional burdens on taxpayers? What other measures of economic activity should be 
reported? 

CRD IV requires a country by country description of the nature of the activities for the 
consolidated business as a whole. This information is also included in the consolidated 
accounts at a more aggregate level, but it would not be difficult to provide this for each 
country on a consolidated basis. However, requiring this at entity level would be onerous, 
requiring even more information to be extracted manually from accounts, and it is not clear 
how this would enhance the understanding of the operations as a whole. The local tax 
authorities will already have this data for entities in their territory– as they will have the 
statutory accounts. It is hard to see why other tax authorities would need this level of detail 
for entities in other countries. If these are required for specific enquiries, they could be 
requested. 

For insurance groups, consideration of the definition of entities is needed to ensure the 
reporting is manageable if the entity basis is to be used. This is because the broad range of 
business activities undertaken by insurers will often mean they use different types of 
structures such as fund structures, Joint Ventures, partnership arrangements. If the legal 
entity approach is used then the treatment of such structures will need to be clearly set out 
in guidance. There will also be circumstances in which detailed information relating to these 
sorts of structures will not be available. In contrast the “top down” approach would ensure 
the profits and rewards from all of the different entities are covered without further special 
requirements.  
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5 Comments are requested as to whether any more specific guideline on materiality could be 
provided and what form such materiality standards could take. 

Guidance incorporating a reasonable level of materiality is critical in order to avoid creating a 
disproportionate burden on businesses and to allow tax authorities to focus on higher risk 
transactions.  

As preparing transfer pricing documentation is time consuming and expensive, special 
consideration should be given to small and medium sized groups. Such groups should not be 
required to incur compliance costs that are disproportionate to the nature, scope and 
complexity of their intra-group transactions. 

Materiality is defined in the Discussion Draft in paragraph 29 as relating to the activities of the 
MNE in relation to the size of that territory. This could make it difficult to use a materiality 
threshold across the board. Possibly there are a number of ways to address this. The “top down” 
approach could be used and supplemented by a list of entities in each jurisdiction – this should 
be readily available.  For the entity basis, being able to list entities without any further 
information, where they represent in total, say less than 10-20% of revenue in the territory 
might be helpful.  

6 Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 
regarding consistent application of the most appropriate transfer pricing method? 

The comments in paragraph 34 are moving in the right direction, but further simplification and 
more flexibility would improve it further.  

Guidance that comparables should not be required every year is welcome, however, where head 
Office recharge mark-ups are concerned, every three years is probably too frequent. It is 
understood that this topic may be under review as part of the work in other OECD Actions but it 
would be preferred if this guidance could be more flexible on this point.  

7 Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 

The suggestion in the Discussion Draft at paragraph 35 seems sensible. Using a common 
language, such as English, for the master file will simplify compliance. As the costs associated 
with translations can be burdensome we strongly support the suggested approach of having this 
document translated only if necessary into local language and of providing sufficient time for the 
translation to be completed. If there is a need to translate into multiple languages then the 
content in the master file needs to be kept as simple as possible.   

The CBCR template should be issued and populated in English.  

8 Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 

Confidentiality is essential. Therefore, wherever possible information should only be exchanged 
under the relevant DTT to ensure that confidentiality is maintained. 

When it is not possible to exchange under a DTT then the receiving tax authority should 
demonstrate that the information is relevant to the tax affairs of the relevant enterprise and 
maintain confidentiality.  

9 Comments are requested regarding the most appropriate mechanism for making the master 
file and country-by-country reporting template available to relevant tax administrations. 
Possibilities include: 
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9.3 The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 

9.4 Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 

9.5 Some combination of the above. 

The ABI’s preference is for filing of information in the parent company’s jurisdiction and 
sharing it under DTT information exchange. This is because exchange of information articles 
in DTTs provides that information is only provided if it is relevant and provides the 
protection of confidentiality.  

As set out in our response under 2 above when it is not possible to exchange under a DTT 
then the ABI’s view is that the following criteria should be met before the CBCR template is 
exchanged: 

a) The information in the template is relevant to the tax affairs of the relevant enterprise 
i.e. similar to the Article 26 requirements,  

b) It is reasonable, proportionate to the risk under consideration, and not unduly onerous 
to produce,  

c) the information is used appropriately, 
d) confidentiality is maintained. 

10 Comments are specifically requested as to whether reporting of APAs, other rulings and MAP 
cases should be required as part of the master file. 

The master file should only contain information that is relevant in helping tax authorities to 
better understand intra group transactions that are included in the local files.  

APAs, other rulings and MAP cases are all fact specific to certain transactions and across 
particular jurisdictions within a group. As such they will only be relevant to certain tax 
authorities.  

To include sufficient information on APAs, rulings and MAP cases that allows tax authorities to 
determine whether they are relevant for their own risk assessment purposes would require the 
disclosure of a substantial amount of information, which would further increase the compliance 
burden. The more sensible approach would be for tax authorities to undertake their high-level 
risk assessment and then, if necessary can ask more detailed questions about areas which 
concern them.   

The ABI therefore believe that details of APAs, rulings or MAP cases should only be provided if 
they are relevant to a tax authority.  

Other Points 

Master file & Local File 
The emphasis is on items that are more important to non-financial businesses – such as 
intangibles. The language in the guidance might need to be adapted to cater for insurance 
companies and financial services generally.   

In view of differences between business models there needs to be as much flexibility as possible 
in how the files are constructed, particularly as the data is likely to change on a regular basis. 

The Master file asks for the title and country of the principal office of each of the 25 most highly 
compensated employees. The employees involved are likely to change year by year which is 
likely to mean that the review will cover many more than 25 employees. Information on 
directors’ remuneration is already available in the published group accounts and local 
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subsidiaries accounts, so we would question as to whether this is really necessary for risk 
assessment purposes.  

The information will also be sensitive and it is not unusual for it to be available to only a handful 
of the most senior people in the HR department. So again, flexibility should be allowed, in 
particular as to how this information is shared. 

Other comments on the CBCR Template 

We have the following comments on the requirements of the CBCR template: 

Timeframe 

We would advocate that the OECD should propose a sensible timetable for implementation.  
Since the CBCR template encompasses the entire group, MNEs would be potentially exposed to 
an unreasonable and unrealistic global reporting commitment timetable if one relevant 
jurisdiction chose to implement the CBCR template significantly in advance of other 
governments. 

We agree that the most appropriate completion date for the country by country template 
should be 12 months following the year end date of the parent company. 

Effective Management 

“Effective Management” should be replaced by “Tax Residence” as this is a more commonly 
understood concept. 

Tangible Assets 

For insurers and other financial concerns financial assets make up the majority of assets on the 
balance sheet.  As such we believe that the balance sheet value of financial assets for financial 
concerns should be included in the definition of tangible assets. 

Conclusion  

The extent of the information to be included in the CBCR template should be limited to what is 
required to provide a high level risk assessment. The current draft goes beyond this.  

There should be as much flexibility as possible in how the CBCR template is compiled. The ABI 
believe that giving flexibility in compiling the CBCR template will still enable the objective of 
providing a high level risk assessment tool for tax authorities to be met whilst keeping the 
administrative burden proportionate.   
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Appendix 

EXAMPLE CONTRASTING THE TOP DOWN AND BOTTOM UP APPROACH 

As set out in 4.2, the ABI thought it would be helpful to explain the difficulties a UK insurance 
headquartered MNE could have if there was no option to use a “top down” approach.  A MNE that 
consolidates its results using a “bottom up” approach may also have difficulties if there is only a “top 
down” approach.  This example sets out the issues from the perspective of a large insurance group 
that does not hold entity data on any group system. 

The insurer concerned carries out its IFRS reporting through a consolidation system (a “top down” 
approach). The consolidation system will collect all relevant data which is prepared using the 
accounting standards adopted by the group and also according to the group’s accounting policies. 
The consolidation system hierarchy used by the insurer will not have a reporting unit for each legal 
entity but will consolidate a number of legal entities in one reporting unit. Reporting units will 
broadly reflect the main businesses / territories and the management reporting lines. 

Large multinational groups often have many hundreds of legal entities worldwide that are not 
dormant or in liquidation (of which only a handful are likely to be branches in other jurisdictions). To 
carry out a bottom up exercise would mean interrogating the records of each of these companies.  

The process that is followed is that data is submitted to the central consolidation team by a set date 
and if the local area is material will also be audited according to the year-end timetable.  

The central consolidation team will be able to extract a large amount of data from these reports 
quite quickly, including the currency of the underlying data and headcount data. Therefore for a “top 
down” approach to produce the data required for the CBCR template would involve the running of a 
few reports from the consolidation system and then a review of the data to ensure that the country 
by country split is accurate (e.g. does a CFC or branch need to be reallocated).  

If a “bottom up” approach is required (i.e. a legal entity basis), it is likely that the data would be 
manually extracted from the underlying ledger of the entity and then reported to the country 
submitting the template either via an offline excel template or perhaps via a web based information 
collection tool. The timing of this information may require the local statutory accounts to be audited 
and then the profit and sales data to be taken from the statutory accounts. These numbers will be 
calculated using local accounting standards and will be in local currency. 

The information on the offline excel template would then need to be consolidated to arrive at 
country data.  

Therefore in comparison to using the “top down” approach, there would be an additional 
compliance burden in creating an entirely new data collection process requiring its own set of 
guidance and rules, extracting the data, entering the data into a collection tool and then possibly 
needing to consolidate the data on a country basis.  

However, if the template can be completed using a “top down” approach, it is estimated that it 
should be possible to arrive at materially the same result by running reports from the consolidation 
system. Data would need to be manipulated for fewer reporting units to obtain the country level 
data for the template.  
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The table below compares the benefits and practical challenges of “top down” v a “bottom up” 
approach for the same UK headquartered MNE  

“top down” approach “bottom up” approach 

Based on audited consolidated published 

accounts with detailed disclosures on the 

group’s activities/main lines of business – major 

inconsistencies with template easier to spot  

Legal entities are generally audited, but 

ensuring completeness may be problematic -no 

reference point for the audited group accounts 

All numbers compiled on a comparable basis 

under IFRS and our group accounting manual 

will prescribe how this should be done. 

Entities may use a mixture of IFRS, local GAAP 

and apply different accounting policies, so the 

figures will not be truly comparable 

A clear picture for each country which will give 

a snapshot of the relative position of each 

territory. 

Over 600 entities -the relative position for each 

country will be obscured by too much detail–  

It would be possible to split major lines of 

business for each territory – Life, GI and Asset 

Management – to provide more detail / more 

granular information if needed 

Lines of business are not consolidated at legal 

entity level so this information is not readily 

available. 

The totals for each territory should broadly tie 

up to the group accounts, although branches / 

consolidation adjustments mean this will not be 

an exact science 

There is no reconciliation of legal entity 

accounts to the group accounts as these are 

done on different bases and at different times 

The template numbers are generally available 

(or could be obtained) using existing accounting 

systems used for consolidation. Extra work will 

be required but it is more manageable 

A new reporting process would be required to 

collect the data. It is unlikely that this would be 

automated using existing systems so a manual 

process would be required which would be a 

substantial administrative burden (see below). 

Consolidated numbers are generally available 

within 2-3 months of the year end so that 

tailoring these to meet the template 

requirements could enable submission in most 

cases alongside the tax return submission 

Statutory accounts filing dates vary for legal 

entities and typically these would not be 

completed until much later in the year –filing of 

the complete template before 12 months after 

the year end could be impossible. 

Top down is consistent with CRD IV in that IFRS 

consolidated numbers are expected to be used 

for our asset management business 

Inconsistent with rules in CRD IV 
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By email to: TransferPricing@oecd.org 

 

Dear Sir, 

 

Discussion draft on transfer pricing documentation and country-by-country 

reporting 

 

AFME1 and the BBA2 welcome the opportunity to respond to the OECD’s “Discussion 

draft on transfer pricing documentation and country-by-country reporting” published 

on 30 January 2014 (the discussion draft). We wish to make clear that while AFME and 

the BBA have separate and distinct memberships, for the purposes of the OECD 

discussion draft, both organisations have decided to submit a single, combined response 

since our respective members share some key concerns with the OECD’s proposals in 

the discussion draft.  

 

We welcome that the OECD is consulting with business on its proposals. We believe that 

this approach is to the benefit of both policymakers and business and helps to avoid any 

unintended consequences arising from the OECD’s initial proposals. We believe that it is 

                                                
1 The Association for Financial Markets in Europe (AFME) represents a broad range of European and global 

participants in the wholesale financial markets. Its members comprise pan-EU and global banks as well as key 

regional banks and other financial institutions.  AFME advocates stable, competitive and sustainable European 

financial markets, which support economic growth and benefit society. 

2 The British Bankers’ Association (BBA) is the leading association for the UK banking and financial services sector, 
speaking for 180 banking members, headquartered in 50 jurisdictions and operating in over 180 territories 
worldwide jurisdictions, on the full range of UK or international banking issues.  Collectively providing the full range 
of services, our member banks make up the world's largest international banking centre. 

mailto:info@afme.eu
mailto:info@bba.org.uk
http://www.bba.org.uk/
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also valuable for the OECD to take account of the views of business on the practical 

aspects of operating the intended policy.  

 

We regret that the consultation period is relatively short. To some extent, this has 

limited our ability to propose detailed suggestions to help the OECD achieve its policy 

objectives. We therefore hope that there will be a further opportunity for business to 

comment on the revised proposals before they are finalised. As a general point, we 

would also ask that the OECD considers allowing greater time for consultation in 

respect of future policy developments under the Action Plan on BEPS. 

 

As mentioned above, in the relatively short time available it has been hard to consider 

all aspects of the discussion draft and we are therefore providing our comments on the 

most important issues of concern to us. We may decide to write to you again with 

further comments once we have had a chance to consider the proposals in greater 

detail.    

 

We welcome that the intention behind the OECD’s proposals is to provide tax 

administrations with relevant and reliable information to perform an efficient and 

robust risk assessment analysis and we support the OECD’s aims in this regard. We have 

comments on the following issues.  

 

Source of information 

 

We believe that firms should have a choice whether to compile the country-by-country 

template using “bottom-up” information from local statutory accounts or via a “top-

down’ allocation of the multinational enterprise’s (MNE) consolidated income among 

countries. We believe that this should be possible as long as each MNE discloses 

information on a consistent basis within its own country-by-country report, so that tax 

authorities can make a meaningful risk assessment. We believe that the risk assessment 

of each MNE should be conducted using the information that each MNE alone has 

provided. The country-by-country report cannot be used to compare MNE’s with 

different business models, structures and operations, and we think that it is important 

that this is clearly set out in the OECD’s guidelines for using the country-by-country 

reporting template for risk assessment. 

 

Country-by-country 

 

We believe that MNEs should be given a choice as to whether to disclose information by 

country either on the basis of a simple aggregation, or, a local country consolidation. We 

do not believe that MNEs should disclose information on a per entity basis. We believe 

that the approach of disclosing aggregated or consolidated amounts per country would 

produce more meaningful data for risk assessment purposes and would provide less of 

an administrative burden, for both tax authorities and taxpayers, than the requirement 
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to list information for each entity within an MNE’s group. We note that many large 

MNEs can contain hundreds or thousands of companies. We therefore believe that an 

aggregated or consolidated approach for each country would help to overcome the 

difficulties and potentially misleading information presented on a per entity basis.  

 

Materiality 

 

We think that it is essential that the country-by-country reporting template permits the 

use of specific materiality thresholds for the disclosure of information. 

 

We believe that materiality should apply in determining whether a country needs to be 

included in the country-by-country reporting template. For example, a country which 

contributes only a very small part of group turnover should not be of any relevance for 

risk assessment purposes. By permitting the exclusion of such countries, we believe that 

this could help to improve the ability of tax authorities to review a clear and useful data 

set and be an important step in making the compliance burden for business more 

manageable and proportionate.   

 

We believe that the template should also make clear that the numbers disclosed only 

need to be materially accurate. We believe that this should be all that is necessary for 

risk assessment purposes and is also likely to help provide a clearer set of data to tax 

authorities. Again, we also believe that this will help make the compliance burden for 

business more manageable and proportionate. We note that the data provided in the 

country-by-country reporting template should not need to be as accurate as it would be 

in a corporate income tax return. 

 

We believe that materiality should be determined separately with respect to each MNE 

as it needs to be relevant to that business to achieve the benefits to tax authorities and 

taxpayers we have outlined above. We do not believe that, for example, a simple pre-

determined numerical threshold (such as “exclude all companies with turnover below 

$[x] million”) would be particularly useful, given the differences in the size and scale of 

operations that exist between different MNEs. 

 

We believe that MNEs should be able to provide an explanation of the approach taken 

with respect to materiality in the area reserved for “Additional Information”. 

 

 Implementation 

 

We believe that the master file and country-by-country reporting template should be 

disclosed only to the tax authorities in the parent company’s jurisdiction. Information 

should only be shared with other tax authorities pursuant to dedicated agreements to 

exchange the information. We believe that this would help to address concerns 
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regarding confidentiality and the administrative burden of filing returns in every 

jurisdiction where the MNE has an entity.  

 

If some countries are concerned that they currently do not have a sufficient network of 

treaties allowing for information exchange, such that their ability to access country by 

country reporting information may be impaired, we recommend that the OECD 

considers further whether its work on Action 15 of the Action Plan on BEPS (Develop a 

multilateral instrument) would be a mechanism to address such concerns. 

 

We believe that the dedicated agreements under which information is exchanged 

should also require commitment to binding arbitration of disputes (and any other 

appropriate conflict resolution methods). It is in no one’s interest for the BEPS project 

to increase barriers to international business, or to lead to increased instances of more 

than one tax authority asserting taxing rights over the same income. We believe that the 

provision of information, together with a mechanism to resolve any conflicts will benefit 

both MNEs and the tax authorities within jurisdictions. 

 

We also believe that the country-by-country reporting template should be separate 

from the master file, since we note that the country-by-country reporting template 

serves a different purpose for tax authorities. 

 

Branches 

 

We note that in the paragraph headed “Treatment of branches and permanent 

establishments” of the “General instructions for Annex III to Chapter V”, a constituent 

entity “also includes permanent establishments of a member of the MNE group 

conducting business in a country, provided such permanent establishment prepares a 

separate income statement for regulatory, financial reporting, internal management or 

tax purposes.”  

 

We note that the financial sector conducts significant amounts of business via branches, 

allowing firms to meet their regulatory obligations, while deploying capital efficiently. It 

may be particularly difficult for branches to provide the detailed information required 

under the country-by-country reporting template. In the time available for consultation, 

we have been limited in the extent to which we have been able to consider a workable 

proposal for branches. We will continue to investigate this and would be pleased to 

discuss this further with the OECD in due course.  

 

Definitions 

 

We believe that the definitions provided in the “General instructions for Annex III to 

Chapter V” and the headings in the “Specific instructions” which identify what 

information needs to be reported should follow, to the extent possible, the definitions 
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used in the relevant generally accepted accounting practice (“GAAP”) or the information 

required to be disclosed pursuant to CRD4. This will help to minimise the 

administrative burden for companies so that they can readily provide the information 

that they already have available for other purposes. 

 

We think that it is particularly important that the country-by-country reporting 

template allows MNEs to report amounts which are the same amounts that are reflected 

in their accounting systems (determined in accordance with the applicable accounting 

standards).  

 

Reporting amounts determined in accordance with applicable accounting standards will 

allow the country-by-country reporting template to be used as an effective risk 

assessment tool by tax authorities in relation to each MNE. That approach will also be 

significant in ensuring that the compliance burden is manageable for business. We do 

not believe that it would assist tax authorities for risk assessment purposes to require 

reporting of numerical data determined in accordance with tax definitions or any other 

definitions developed for the purpose of the OECD’s country-by-country reporting 

template. 

 

In relation to corporate income tax, the approach of using amounts determined for 

accounting purposes does allow the use of the tax paid figures per the cash flow 

statement, for companies (or groups, in the case of the top down approach) following 

International Financial Reporting Standards, if the OECD prefers to have cash tax paid 

reported rather than the tax accrued. 

 

Business activities codes 

 

We recommend that consideration is given to including a regulated financial service 

code which would distinguish financial services businesses from financing activity in 

other non-financial businesses. 

 

Provision of information 

 

We note that the information required to be reported in the master file and the country-

by-country reporting template is relatively detailed. Our members are concerned by the 

potential administrative burden that the disclosure of information will entail for MNEs 

and we ask that what is proposed is not unduly extensive and inconsistent with the 

stated purpose of risk assessment. We believe that our suggestions above in relation to 

materiality and using data which has already been determined for accounting purposes 

are particularly important in addressing those concerns. We also have the following 

specific comments. 
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Royalties, interest and service fees 

 

We believe that the requirement to provide information concerning intra-group 

payments of royalties, interest and service fees imposes a significant additional burden 

on taxpayers and would not improve the risk assessment by tax authorities. We believe 

that a universal requirement of this nature does not take into account the fact that many 

international businesses could well have limited amounts of such payments of relevance 

to tax authorities. Equally, in the banking sector borrowing and lending money is a core 

business activity, including intra-group, and disclosing large intra-group interest 

payments is likely to be meaningless for the purposes of a transfer pricing or BEPS risk 

assessment in that case. We therefore recommend that this information should not be 

required to be disclosed. 

 

Withholding taxes 

 

We note that entities are required to report “total withholding tax paid” i.e. “total 

amount of withholding tax paid with respect to payments received from other entities.” 

We do not believe that such information would assist the risk assessment by tax 

authorities and therefore again we recommend that withholding taxes are not required 

to be reported by MNEs.  

 

If withholding tax is to be included in the country-by-country reporting template, we 

believe that uncertainty currently exists as to whether “total withholding tax” should 

reflect the actual cash withholding deducted from that relevant payment at the time of 

payment, or, the withholding that should ultimately be suffered e.g., when taking into 

account the benefit of a double tax treaty (which might provide for a reclaim of 

withholding tax). We would recommend, consistent with our earlier comment, that 

MNEs should be able to report the withholding tax amounts that they recognise for 

accounting purposes. 

 

Similarly, we note that the discussion draft appears to envisage that withholding taxes 

are reported in relation to the country which receives the payment that has suffered 

withholding tax. We think that that is the correct approach, as it should aid a risk 

assessment where corporate income tax is reduced in a country due to credit being 

given for overseas withholding tax. 

 

Employee expense 

 

We note that the information to be required in the master file includes the title and 

country of the principal office of each of the twenty five most highly compensated 

employees in the business line. We note that this information is likely to be 
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commercially sensitive, particularly in financial services businesses, and is not likely to 

be made readily available to the tax departments of MNEs. We also note that such 

information does not appear to be directly relevant for an assessment of transfer 

pricing risk. We therefore believe that such information should not be required to be 

disclosed in the master file.  

 

We also note that the country-by-country reporting template requires the disclosure of 

the total employee expense. Again, it is not clear to us that this information is relevant 

to conducting the intended risk assessment and we believe that such information 

presents concerns about commercial sensitivity (even within the MNE group) 

particularly where there is a small number of employees in a country or if data has to be 

provided to a subsidiary that is not wholly owned. If such information is to be disclosed, 

we refer to our earlier comment on the use of accounting information i.e. the employee 

expense to be disclosed should be that required by the accounting standard applicable 

to the MNE (and not a definition requiring an approach that is not used currently by a 

particular MNE). 

 

We would be happy to discuss any of the above in greater detail with the OECD and 

would be pleased to contribute further as the OECD’s work develops. 

 

Yours faithfully,    

 

 

 

Richard Middleton                Simon Hills 

Managing Director, Tax and Accounting Policy          Executive Director, Prudential 

AFME                 BBA 
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OECD (TransferPricing@oecd.org) 
 
Comment on “Discussion Draft on Transfer Pricing Documentation and CbC Reporting” 
(January 31, 2014) 
 
 
February 21, 2014 
Nobuo Mori, AlixPartners  
 
Executive Summary 
 
We commend efforts made to date to produce “Discussion Draft on Transfer Pricing 
Documentation and CbC Reporting”,  published on January 31, 2014, as the most 
advanced response to date to deal with BEPS problems.  The draft clearly pays good 
attention to the difficulty where almost contradictory objectives need to be addressed in 
the transfer pricing documentation, between stronger needs by tax authorities to get 
“big pictures” of operating of MNEs and  concerns by MNEs to reasonably manage 
administrative burden and avoid uncertainties involved with the documentation. 
 
While the discussion draft introduces stimulating concepts in describing today’s 
extremely complicated operations of MNEs, such as “top-down” vs “bottom-up” master 
file approach, introduction of quantitative threshold to ask for full documentation 
involving global value chain, as well as practical model templates for CbC Reporting, 
there still appear to be a lot need to be worked out, so that comprehensive global transfer 
pricing documentation system is clearly defined in realistically feasible manner. 
 
We think it is critical that the OECD should clearly articulate threshold for MNEs to 
produce full package as defined in the draft, so that realistic responses can be made 
possible.  We understand that MNEs are very concerned about possible overwhelming 
burden if the guideline is finalized without specific and workable threshold. 
 
We expect that continuous efforts by the OECD is constructive and is extremely valuable 
to address and find solutions to the most difficult transfer pricing issues we face, and 
this discussion draft clearly serves for the purpose. 
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Specific Comments 
 
B1 Necessity of additional standard forms and questionnaires beyond CbC reporting 
 
The discussion about how a multinational company should develop and maintain global 
transfer pricing documentation in terms of master file v.s. country by country reporting 
imposes significantly complex question.  When the master file concept was originally 
introduced in EU, the concept was straightforward and clearly effective, since required 
country by country (CbC) reporting in each developed European country can be uniform 
for similar if not identical economic environment.  Besides, there did not appear to be 
significant concern on sharing master file with tax authorities in each European 
country.    
 
If the master file concept is globally introduced, significant concerns by corporations are 
raised because they tend to include non-OECD countries where tax authority in each 
country may try to apply different kind of approach from OECD’s.  In addition, some 
multinationals are reluctant to share master file with local tax authority in some 
non-OECD countries due to lack of transparency as to how the information is going to be 
utilized. 
 
Therefore, we expect that discussion regarding general principle of how master file 
approach should work in the situation where non-OECD countries are involved before 
engaging more technical questions. 
 
On the other hand, introducing additional templates and questions beyond CbC are 
likely to increase transparency needed for the companies.   Once, the concern from 
taxpayers is well addressed regarding information sharing, it should be extremely 
helpful if detailed information including templates and questions are provided for 
master file approach, we then expect that information additionally required can be used 
in constructive manner.   
 
B1 Sharing tax authorities’ risk assessment with tax payers 
 
Assuming that risk assessment is reasonable and fact-based, sharing such assessment 
with tax payers should be always helpful.  Rather than disclosing the transfer pricing 
assessment risk as the last stage of transfer pricing audits, tax authorities are 
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encouraged to share the risk assessment beforehand, so that companies should be given 
with reasonable opportunities to respond. 
 
However, the risk assessment conducted by tax authorities should be reasonable and 
fact-based.  The assessment should not be done based on just an impression or 
unfounded view by the tax authority.  For example, the risk should not be judged only 
because intercompany price is higher or lower than industry standard, or profitability of 
affiliates is out of the “normal” range.  Risk should also be evaluated not only from 
financial results but also from process including the level of compliance. 
 
B3   Request for information in the possession of associated enterprises 
 
While we repeatedly saw frustration by tax authorities of their inability to grasp global 
value chain of a MNE, the change to include such information in standard transfer 
pricing documentation should be carefully addressed and implemented.  
For this objective, the OECD should clarify the guideline as to how the parties can draw 
the line between the cases where global value chain (usually involving more than two 
related parties) needs to be analyzed and the cases where such information is not 
necessary and only local information is required.  It is our experience that just providing 
information prepared as existing transfer pricing documentation for country B to the tax 
authority in country A is not necessarily helpful for the tax authority to better 
understand the global value chain.  Sometimes it only confuses parties.   
 
In our past experience, tax authorities indeed asked information in the possession of 
associated enterprise in the context of transfer pricing audits or reviewing APA 
applications.  If it is obvious that TNMM/CPM is the best method and an analysis of the 
counterparty of the tested party, per TNMM/CPM, is not necessary, taxpayers often 
initially rejected the request from the tax authorities.  Such discussion often resulted in 
frustration at both parties.  Therefore, it is very constructive if OECD provides with 
concrete guideline to clarify the case where TNMM/CPM is not necessarily the best 
method, and at least both sides of transactions need to be analyzed. 
 
The scope and volume of off shore information should be clearly defined and minimized 
so that only absolutely necessary information is provided to foreign tax authorities. 
 Of course, there is tradeoff between the two since giving more information to tax 
authorities may satisfy the authorities but administrative burden for the companies is 
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more significant.  In practice, such test is often conducted by evaluating whether more 
than one party of the value chain owns and applies valuable intangibles or not.  However, 
given difficulty to clearly define the intangibles including which entity owns, controls 
and uses them, it may be sensible to provide some quantitative threshold guideline, such 
as by revenue amount or headcounts, so that materiality can be more objectively judged. 
Even if such concrete materiality turns out to be difficult to clarify, OECD is encouraged 
to further discuss about the threshold and at least state several aspects how the 
materiality should be determined in each case. 
 
If certain transaction is both complex and material enough, it may be sensible to ask 
MNEs to provide entire value chain information which involves more than two countries 
rather than just one country.   Even in such case, the content of request for the 
information should be minimized and streamlined so that concerns over excessive 
administrative burden by companies are well addressed. 
 
C.1  Line of business reporting for master file 
 
For large multinationals with more than two different lines of business, we understand 
that it is significant question whether and how company-wide vs by line of business 
transfer pricing documentation should be produced.   Of course, the answer depends on 
whether the line of business is distinctive and independently meaningful in transfer 
pricing analysis. If each line of business is sufficiently different each other and it only 
makes sense to analyze the business in each line, line of business reporting for master 
file should be appropriate.  However even in such cases, “corporate” element of the 
company economics, including brand or common headquarters functions should be 
carefully analyzed and fully described in each line of business reporting, so that the tax 
authorities can still maintain holistic view of the transactions at issue. 
 
C.1 Designing country by country template 
 
While the choice from two different approaches between “bottom-up “and “top-down” 
may call for wide range of discussion, at least from BEPS prevention point of view, 
top-down approach has clear advantage, in order to prevent “double non-taxation”.    It 
requires very detailed guide line if a MNE is totally accustomed with “bottom-up” 
approach if  now “top-down” approach must applied.  It may require some changes of 
relationship between local entity and local tax authority within a country so that 
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broader (i.e after intra-country consolidation) analysis makes more sense.   
 
It is our experience that intra-country consolidation for transfer pricing analysis 
purpose may require substantial efforts in the beginning, but once the process is in place, 
it should not be burdensome and it likely contributes to reduction of overall compliance 
costs.   The OECD should encourage each national tax authority that “top-down” 
approach and transfer pricing analysis at the level of after intra-country consolidation 
should be readily accepted. 
 
Likewise, some MNEs are managed in decentralized manner so that tax department in 
headquarters may have difficulty in collecting intercompany transaction information, 
flow by flow basis.  On the other hand, we understand that just analyzing profitability of 
each local entity, usually by TNMM, may not produce reliable results.  Therefore, while 
it is understandable for tax authorities to ask for certain transaction by transaction 
information, such as royalty, interests and service fees, as well as corporate income tax 
in cash basis as well as in due basis, significant supports are required for companies not 
accustomed to “top-down” approach.  It may require some preparation periods as well as 
very detailed guide and templates. 
 
 
D.3 Materiality 
 
It is great step forward that the OECD explicitly refer to “specific” materiality 
thresholds.  We understand that such thresholds are applied to clarify 
full-documentation as articulated in this discussion draft which requires companies to 
disclose “full” scope of transfer pricing documentation, but the rule of application of the 
thresholds should be clarified.  In fact, setting materiality of thresholds is not an easy 
task, and is required to meet two different aspects with delicate balance, including 
transparency and flexibility.   In light of such difficulty, further discussion for the 
materiality appears to be essential.  For example, even in the same country, materiality 
can be different by industry, by time or by market. 
 
Although administrative burden can be significant to fully comply with the “full” 
transfer pricing documentation for any company, it should be noted that small 
companies often do not have adequate resources to respond to substantial information 
requests from tax authorities, including transfer pricing documentation.  From taxation 



6 
 

points of view, it should be noted that a small portion of a very large MNE can be more 
significant than very large portion of a small MNE.  In that sense, threshold in terms of 
absolute amount of transactions or associated margin or assets can be meaningful than 
in relative ratios is. 
 
D.5 Frequency of documentation updates 
 
In our experience, frequency of documentation updates is one of the most often asked 
questions by taxpayers.  Therefore, it is helpful if OECD provides the guideline as 
specific as paragraph 34.  We tend to agree the recommended three-year cycle as long as 
there is no substantial change of economic circumstances.  It is still desirable for OECD 
to give even more detailed guideline.  For example, it should be clarified that financial 
data for taxpayers should be annually updated (including in multi-year anlaysis).   It 
also should be clarified that taxpayers can select to update comparables more often than 
3 years to correspond material changes either in comparables or in taxpayer or in both.  
Finally, it also should be clarified what is the consequence of failing in updating 
comparables in timely manner. 
 
D.6 Language 
 
From practical point of view, it appears that OECD assumes that transfer pricing 
documentation, at least for master file, should be in English.   If so, it should be further 
clarified so but certain exceptions should be allowed as for many smaller MNEs 
operating in non-English-speaking countries, English is not necessarily the language 
used for group decision making for key management items.   Another question will be 
whether and how much tax authorities outside of English-speaking countries can ask 
taxpayers to translate portion of documentation into local language.  Given potentially 
significant burden, such translations, if deemed absolutely necessary, should be 
minimized and decreased as times go by since most likely tax authorities should be given 
more opportunities to work on transfer pricing documentation in English. 
 
D.8 Confidentiality 
 
Confidentiality is a key for successful implementation of transfer pricing documentation.  
Although the outright breach of confidentiality by tax authorities has been rarely 
reported, we should note that there have been more “subtle” information sharing against 
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the will of taxpayers related to transfer pricing documentations.  For example, transfer 
pricing documentations were apparently shared with customs authorities and the 
customs authorities formulated certain position based on the information included in 
the transfer pricing documentations.  Although another example is not directly related 
with transfer pricing documentations, there also has been discussion where information 
contained in APA application was allegedly used in transfer pricing audits without 
permission from the taxpayer.  Thus, it is desirable to further emphasize the importance 
of confidentiality.  Although it may be rare occasion, information sharing within 
government organizations, without consent from the taxpayers, should be strictly 
prohibited. 
 
 
E.  Implementation 
 
We do not think that encouraging tax authorities to share the master file under treaty 
information exchange provisions is not necessarily recommended since taxpayers cannot 
influence the process as long as information exchange is conducted just between the 
governments.  It is more desirable if taxpayers conduct necessary local filing in each 
relevant country so that taxpayers and local tax authorities can communicate in 
constructive manner.  We believe that the OECD should encourage taxpayers to take 
such an approach. 
 
There are three annex attached to main paragraphs. 
 
Annex I   Master file 
 
Among proposed information to be included in master file, “important drivers of 
business profit” should be further clarified.  Business profitability depends on numerous 
factors inside and outside of the firm, and just asking companies to describe “important 
drivers” without clear definition may create confusion. We think it is preferable to 
distinguish internal factors from external factors which affect business profit.  Then as 
for internal drivers, it is preferable to use “value creation” rather than “profit creation” 
concept since some business process may not directly contribute to “profit” creation yet 
can be important in value creation.  “Value creation” by company internal process can be 
more easily defined and connected with functional analysis.  It may be helpful to 
separately state examples of outside factors driving business profit. 
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We do not think it is appropriate, even at non-name basis, to ask companies to disclose 
the 25 most highly compensated employees of the principal office.  Annual compensation 
of the employees may not be directly linked with annual value creation,  and the 
information may be distorted by other factors such as deferred bonus, compensation 
through stock option or other incentives as well as retirement benefits.   Besides in many 
countries, disclosing compensation, as many as 25 employees, to the government is not 
consistent with their culturally acceptable practices.  We do not see the clear value of 
such disclosure while we envision significant reluctance, both technically and culturally, 
from many taxpayers. 
 
We do not agree that information regarding APAs, other rulings and MAP cases can be 
always useful information for tax authorities to evaluate transfer pricing compliance.   
Since each APA, other ruling and MAP case is done with very specific historical context 
and special circumstances, such information may be misleading for tax authorities 
which may not have proper understandings of the important background, to correctly 
understand transactions at issue.    The disclosure should be done if tax payers believe it 
is useful to do so, but should not be mandatory. 
 
 
Annex II:  Local file 
 
It is important to clarify if arm’s length test is done at the level of local file, as described 
in page 13 of the draft.   It is not clear if there is a case where arm’s length test should be 
done at the level of master file, so that both tax authorities and tax payers can obtain 
comprehensive view.  If there is meaningful instance to include the arm’s length test in 
master file, it should not be discouraged. 
 
In certain specific arm’s length tests where a tax payer failed, it may be desirable if 
companies are asked to describe the reasons for the failure, prospect of the next test, and 
any countermeasure  the taxpayers may consider.  That way, one-time failure of the test 
should not automatically trigger transfer pricing audit and provide ways to engage with 
constructive discussion between tax payers and tax authorities. 
 
 
Appendix III:  A Model Template     
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Although we understand that proposed model template tries to effectively capture all 
relevant necessary information in local filing in standardized form, further instruction is 
needed.   
 
1. It is not clear how the tax authorities intend to use the template in the context of 

“bottom-up” vs “top-down” approach as described after paragraph 20 of the 
discussion draft.   Without clear statement of the objectives, creating substantial 
CbC reporting without clear linkage to master file is likely to create confusion.   The 
current template appears to assume neither “bottom-up” nor “top-down” approach.  

2. It is not clear whether template needs to be filled with respect to an ultimate parent.  
It should be clarified. 

3. Materiality threshold is needed to define “Constituent Entity”.   It is simply not 
practical to apply the template to large MNEs without limiting the scope. 

4. “Effective Management” should be clearly defined for the template purposes, rather 
than just referring to provisions of Article 4 of the OECD Model Tax Convention and 
its accompanying Commentary 

5. Tangible asset should be stated with gross book value and net book value to be 
meaningful since net book value may be influenced by peculiar depreciation 
situation.  We also often see that fully depreciated assets, with no or very small 
accounting net book value, are fully utilized for manufacturing and other functions 
without significant problems and does not well reflect economic value. 

6. It is not clear why intercompany payments for intangibles, services and interests, 
both outbound and inbound, need to be described but payments for tangible goods 
are not.   If there is a reason, it should be explained. 
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Allianz SE Comments on the 
 

OECD Discussion draft on Transfer Pricing Documentation and  
Country by Country Reporting - 30 January 2014 

 

 
General comments 
 

Transparency and information towards the tax authorities is a common interest not only of 

authorities and public but also of multinational enterprises. The proponents of CbCR claim 

that the disclosure of such information could serve this purpose and could help to enhance 

the efficiency of the administration of tax collection. 

But, without contradicting the abovementioned goals, it has to be taken into account that 

there are already many regulations for increasing transparency in place that make a Iot of 

information available for tax authorities like financial statements, tax returns, transfer pricing 

documentation, etc..  

Therefore asking for more information has to be justified in two directions, meaning that the 

expected benefits of any additional disclosure of tax information have to outweigh the 

expected costs. So firstly, the informations asked for have to be useful for the intended 

purpose. From our point of view this is the case only to a very limited extend. As the tax rules 

in the different countries are not harmonized, comparing a tax charge with a taxable income 

on a country by country basis without much transactional background could send the wrong 

message and will not enable them to judge whether the transfer pricing of a company is 

correct. For example, the German tax authorities currently only assess transfer pricing on the 

basis of a transactional analysis; an attribution of overall profit or loss/ income and cost 

without relation to the transaction is not applied. A country by country analysis can therefore 

only be additional information. 

Looking at the possible downside, CbC Reporting could become particularly expensive. If a 

completely new set of reporting provisions independent from financial and tax accounting 

rules would be introduced high direct costs would arise for adjusting the existing systems and 

processes to the requirements of CbCR. As many information already exists and can be 

taken from financial and internal accounts as well as from tax declarations any new 

information requirements should be reduced to the unavoidable minimum. 

In relation to the commercial sensitivity of data, it has to be noted that the proposed content 

of the master file would result in disclosing a substantial amount of information that is not 

relevant for countries that are not party to the transactions under review. Therefore, the CbC-

Report should be delivered in a separate document. Furthermore, data protection cannot be 

reliable assured if all data will be provided to all tax authorities. As there are many different 

national regulations regarding data protection and to ensure a sufficient degree of data 

protection not every country should have unlimited data access, but only to information on 

the entities located in the specific state and their intercompany activities. 

Lastly, we would like to point out that the transactional view, which is currently widely 

adopted in any transfer pricing analysis, would only be supplemented and hopefully not 

replaced by a country by country analysis, that is not at all transaction based. Drawing 

conclusion without transactional detail may result in wrong interpretation of a countries 

transfer pricing. 
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Specific Comments 
 

1. Comments are requested as to whether work on BEPS Action 13 should include 

development of additional standard forms and questionnaires beyond the country-by-

country reporting template. Comments are also requested regarding the circumstances in 

which it might be appropriate for tax authorities to share their risk assessment with 

taxpayers. 

 

From our point of view there is no need for including the development of additional standard 

forms and questionnaires.  

The risk assessment by the tax authorities should be shared with the taxpayer to allow for an 

early discussion and clarifications in case of misinterpretations of figures / facts. 

 

2. Comments are specifically requested on the appropriate scope and nature of possible 

rules relating to the production of information and documents in the possession of 

associated enterprises outside the jurisdiction requesting the information.  

 

We believe it is highly important that the information submitted to the tax authorities are 

subject to strong protections regarding the use of the information and share with other 

jurisdictions.   

Furthermore, our framework for managing Transfer Pricing aspects is organized as a 

decentralized model meaning that most of the actual “doing” is delegated to the operational 

and local country level. Consequently, there is currently no institution that has a 

comprehensive view of all TP information across the Group. The delivery of information 

outside the jurisdiction requesting the information would create significant additional burden.  

  

3. Comments are requested as to whether preparation of the master file should be 

undertaken on a line of business or entity wide basis. Consideration should be given to 

the level of flexibility that can be accommodated in terms of sharing different business line 

information among relevant countries. Consideration should also be given to how 

governments could ensure that the master file covers all MNE income and activities if line 

of business reporting is permitted.  

 

It should be allowed to prepare the master files per line of business (LoB) due to the fact that 

business and transfer pricing models may vary per LoB. In practice, it is often the case that 

one LoB acts largely independently of all other LoBs so that transfer pricing set-ups are 

independent as well. As an example value chains of a reinsurer are totally different from the 

value chain of an asset manager (even if part of one insurance Group), so that it makes little 

sense to combine both into one overall Masterfile.  

 

4. A number of difficult technical questions arise in designing the country-by-country 

template on which there were a wide variety of views expressed by countries at the 

meeting of Working Party n°6 held in November 2013. Specific comments are requested 

on the following issues, as well on any other issues commentators may identify: 
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4.1. Should the country-by-country report be part of the master file or should it be a 

completely separate document? 

 

As the confidentiality of the delivered data is particularly important we would prefer the report 

to be a separate document. Although an approach of having the data included in the master 

file or having the data reported by the head of the MNE would be possible it would require 

further refinement of existing group reporting (example: all branches would have to be 

reported separately in SAP/ECCS to avoid manual reporting). Furthermore, not all countries 

adopt the master file approach for transfer pricing documentation. 

 

4.2. Should the country-by-country template be compiled using “bottom-up” reporting from 

local statutory accounts as in the current draft, or should it require (or permit) a “top-

down” allocation of the MNE group’s consolidated income among countries? What are 

the additional systems requirements and compliance costs, if any, that would need to be 

taken into account for either the “bottom-up” or “top- down” approach?  

 

In general, consolidated data is not useful to address transfer pricing topics, so one would 

have to report on numbers before consolidation or use the subsidiaries data (rather than the 

groups reporting). Therefore, we would prefer a bottom-up approach reporting from local 

statutory accounts, if no reconciliation is required, since local tax authorities will review local 

entity figures.  

Furthermore, any information to be provided should be based as far as possible on already 

available data. For example, most of our branches are not separated within SAP/ECCS but 

are reported together with their parent entities also for tax reporting purposes. In 

consequence, reporting a taxable income per country or other data mentioned in the 

template by the head of the MNE would require manual data collection or a change in our 

accounting system. 

 

4.3. Should the country-by-country template be prepared on an entity by entity basis as in 

the current draft or should it require separate individual country consolidations reporting 

one aggregate revenue and income number per country if the “bottom-up” approach is 

used? Those suggesting top-down reporting usually suggest reporting one aggregate 

revenue and income number per country. In responding, commenters should 

understand that it is the tentative view of WP6 that to be useful, top-down reporting 

would need to reflect revenue and earnings attributable to cross-border transactions 

between associated enterprises but eliminate revenue and transactions between group 

entities within the same country. Would a requirement for separate individual country 

consolidations impose significant additional burdens on taxpayers? What additional 

guidance would be required regarding source and characterization of income and 

allocation of costs to permit consistent country-by-country reporting under a top-down 

model? 

 

Generally, homogeneous standards of reporting would have to be agreed and adopted by all 

countries to have a valuable report. Consequently, separate individual country consolidation 

reporting would require a common understanding of consolidation mechanisms that are 

applied consistently among all countries. However, if all entities of one country are 

consolidated the aggregated revenue and income number will consist of a wild mix of 
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revenue and income categories: i.e. an insurance group would consolidate asset 

management fees with Life premium and PC premium per country which is certainly not a 

meaningful dimension. An entity by entity template is therefore preferred for the bottom-up 

approach. 

 

4.4. Should the country-by-country template require one aggregate number for corporate 

income tax paid on a cash or due basis per country? Should the country-by-country 

template require the reporting of withholding tax paid? Would a requirement for reporting 

withholding tax paid impose significant additional burdens on taxpayers? 

 

Because to the different tax rules in different coutries, reporting taxes on a cash basis could 

be highly distortive. Therefore, the reporting of the current tax expense including municipal 

taxes on income excluding other taxes should be the tax figure used (accounting rather than 

cash tax).   

Considering the case of tax paid by one entity on behalf of a combined group, the instruction 

for Annex III provides that tax should be allocated among members of the relevant combined 

group in proportion to their share of the EBIT of the combined group. In our opinion, this 

would not reflect the actual tax burden of each member of the combined group. 

The country-by-country template should not require the reporting of withholding tax paid. 

 

 

4.5. Should reporting of aggregate cross-border payments between associated enterprises be 

required? If so at what level of detail? Would a requirement for reporting intra-group 

payments of royalties, interest and service fees impose significant additional burdens on 

taxpayers? 

 

Cross-border transaction volumes are part of every standard transfer pricing documentation 

(i.e. local file). It also distinguishes into transaction categories, so that volumes of royalties, 

interest and service fee are available anyway. Incorporating aggregate transaction volumes 

into the country-by-country template is therefore not necessary. 

 

4.6. Should the country-by-country template require reporting the nature of the business 

activities carried out in a jurisdiction? Are there any features of specialist sectors that 

would need to be accommodated in such an approach? Would a requirement for 

reporting the nature of the business activities carried out in a jurisdiction impose 

significant additional burdens on taxpayers? What other measures of economic activity 

should be reported?  

We believe the business activity codes already included in the draft template instructions 

provide sufficient information for tax authorities as part of its high-level risk assessment.  

More detailed information regarding business activities are currently not readily available in 

our systems and would have to be reported in a manual way. Therefore, to avoid significant 

additional cost burden, the following measures should not be required by the country-by-

country template: 

• number of employees 

• Marketing expenditures by country 

• Location of senior management  

• Location of IP  
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5. Comments are requested as to whether any more specific guideline on materiality could 

be provided and what form such materiality standards could take.  

 

A materiality threshold for the documentation of transactions should be implemented to avoid 

a high documentation effort for low value transactions. We would prefer to have regulations 

in place under which we list all intra-group charges, but do not need to perform a function 

and risk analysis and an economic analysis for transaction groups with a volume lower than 

€0.5 mn. 

 

6. Comments are requested regarding reasonable measures that could be taken to simplify 

the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise 

issues regarding consistent application of the most appropriate transfer pricing method?  

 

The suggestion in paragraph 34 to simplify the documentation process is helpful, especially 

the supposed 3 year update period. Nevertheless, it does not go far enough.  There should 

be a harmonization of local documentation requirements (local files).  With the introduction of 

the Template, there should be an attempt to remove any unnecessary or duplicative filings, 

such as tax return disclosures. Furthermore, the listed information in the specific instruction 

of the draft template should be defined more precise and accompanied by detailed 

explanations.  

 

7. Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments. 

 

The master files should be prepared in English and the local country files in local language. 

Translations of the master files in local language should be reduced to a minimum. 

 

8. Comments are requested as to measures that can be taken to safeguard the 

confidentiality of sensitive information without limiting tax administration access to 

relevant information.  

 

It is important that all countries where country-by-country reporting will be implemented also 

have measures in place which ensure the confidential treatment. The supplied documents 

will contain extremely sensitive information that tax authorities must protect from disclosure.  

Protection requires, at a minimum, that the template be maintained by the home country of 

the ultimate parent and be available under exchange of information provisions of tax treaties 

(or other exchange of information provisions in other agreements).   

 

9. Comments are requested regarding the most appropriate mechanism for making the 

master file and country-by-country reporting template available to relevant tax 

administrations. Possibilities include:  

§ The direct local filing of the information by MNE group members subject to tax in 

the jurisdiction;  

§ Filing of information in the parent company’s jurisdiction and sharing it under treaty 

information exchange provisions;  
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§ Some combination of the above.  

 

We would prefer local filing. Additionally, we would like to point out that the template 

submitted to the tax authorities should be shared with other tax jurisdictions only under treaty 

information exchange provisions or similar protocols agreed to by the tax authorities that 

have strict protocols in place for the protection of taxpayer information.   

 

 

Munich, 17 February 2014 



Dear Madam, Sir, 
 
A) It would be advisable if the new format can - optionally - be applied retrospectively 
on open years and memberstates would be forced to accept this format.  This way the 
MNC taxpayer can follow a single consistent and therefore comparable approach across 
all jurisdictions even if documentation for prior years already exists. 
 
B) Management fees remain a major concern during tax audits in many MNC's, 
nevertheless I consider this to be a simple topic.  In practice Tax Authorities do not 
worry too much about the markup on such services (often administrative in nature), but 
far more upon evidence of existence of such services, costs actually incurred and a 
benefit test.  It would be good to introduce a new mechanism for that based on an 
analysis of functions or particularly lack thereof, see what an entity would have to pay in 
case it would have to either hire an employee or outsource the job, example: 
 
1) A subsidiary of an MNC has no Finance function because this function is performed by 
a headoffice or shared services center 
2) The subsidiary has a turnover of 20 million EUR, 10 employees, 20,000 purchase 
invoices per year 
3) A comparable could be published: how much would an independent company of the 
same size, in the same industry pay to hire or outsource this function 
4) The taxpayer would demonstrate via analytical accounts (potentially certified by 
external auditors) that the costs were effectively incurred 
5) The mere existence of the costs falling within the published, acceptable range of costs 
for such function should be sufficient to close this discussion which is often extremely 
timeconsuming.  The documentation could include evidence that is definitely accepted 
without being challenged, e.g. number of invoices processed, number of invoices paid, 
number of customer payments batched against open sales invoices etc... etc...  Why 
would some tasks require additional evidence or benefit test?  Nobody is asked to 
produce such documents in case the function is either performed inhouse or outsourced 
to a third party!  As long as a) the costs are incurred, b) evidence of it exists and c) it 
survives a reasonableness test (published range), this should be accepted.  Big 
timesaver for all parties! 
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Comments on Public Consultation - Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting

CA Ankit Virendra Sudha Shah

At the outset, I appreciate OECD in taking an initiative in addressing 
most of the important issues which the world is facing and/or may face in 
the field of international taxation and transfer pricing in this decade,
under the BEPS project. Further, I thank OECD in providing opportunity
to world at large by allowing public consultation and seeking comments 
on the said BEPS project.

As part of the said initiative, OECD has recently sought for comments on 
various issues as discussed in the draft on Transfer pricing 
documentation and CbC Reporting published on 30 January 2014. I 
hereby take this opportunity to provide my comments qua the issues as 
identified in the draft report, which are as under:

The Comments to this issues provided herein are after taking into 
consideration the following three objectives which OECD has sought to 
achieve with respect to Transfer pricing documentation:

 To provide tax administrations with the information necessary to 
conduct an informed transfer pricing risk assessment;

 To ensure that taxpayers give appropriate consideration to transfer 
pricing requirements in establishing price and other conditions for 
transaction between associated enterprises and in reporting the 
income derived from such transactions in their tax returns; and

 To provide tax administrations with the information that they require 
in order to conduct an appropriately thorough audit of the transfer 
pricing practices of entities subject to tax in their jurisdiction.

[Emphasis supplied]

General Comments:

After perusing the draft report under consideration and the suggestions
as sought to achieve the aforesaid objectives of transfer pricing 
documentation, I feel that the said propositions are made in the draft 
report taking into consideration the following assumption:

The definition of international transactions and associated enterprises is 
consistent all over the world. In other words, what may be an 
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international transaction between two entities in Country A, will also be 
regarded as international transaction in Country B and also all over the 
world. Similarly, if Country A recognises a relationship between two 
entities as an associated enterprise, then the whole world shall also 
regard it as associated enterprises for the transfer pricing 
documentation.

In my personal opinion, the scope of Transfer Pricing provisions including 
documentation is restricted to determine the Arm’s length price of an 
international transaction between associated enterprises. Therefore, tax 
administrations of any country under Transfer Pricing regulations, may 
not be able to seek information and/or could ask for documentation of
transactions which are not international transactions and/or not 
undertaken between associated enterprises.

Therefore, sine qua non for such determination of Arm’s Length principle 
(‘ALP’) on pan world level is requirement to have consistent definition of 
international transaction and associated enterprises in all tax 
jurisdictions. Until, same is achieved it would be unjust and/or without 
any authority to ask the tax payers[including MNE] to disclose 
information and/or seek documentation with respect to transactions 
which do not fall under the transfer pricing provisions of a particular tax 
jurisdiction.

A transaction between entities, part of group companies, may not qualify 
as international transaction between associated enterprises of the said 
group under transfer pricing provisions of tax jurisdiction of Country A, 
but may qualify under transfer pricing provisions of tax jurisdiction of 
Country B.

The question therefore, which I felt unaddressed is whether the aforesaid 
assumption of having consistent definition of international transaction 
and associated enterprises all over the world for transfer pricing 
regulations is correct?

My general comments above are based on reading of only this draft 
report under consideration and in case if yourself feel otherwise, then I 
shall be happy to be educated and understand your thoughts on the said 
point.

Apart from the aforesaid general comments, I hereby provide my 
comments on specific issues as raised by the Working Party in the 
report:
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1. Whether work on BEPS Action 13 should include development of 
additional standard form and questionnaires beyond the country-by-
country reporting template:

Comments: In addition to country-by-country reporting template 
annexed to the report, the BEPS Action 13 should also include 
development of additional standard form and questionnaires qua the
international transactions viz, on purchase and sale of tangible and 
intangible assets, loan and financing arrangements, royalty and technical 
fees on licensing of intangibles, etc. 

The development of said questionnaires may serve and help the tax 
payers as guidance in appropriately preparing documentation of 
international transactions between associated enterprises. However, 
necessary disclosures may be made of the fact that should be only 
considered as point of reference and/or minimum standards in addition 
to requirements of transfer pricing documentation prescribed by 
respective tax administrations.

2. Circumstances in which it might be appropriate for the tax authorities 
to share their risk assessment with taxpayers

Comments: One personally feels, it may act as double edge sword, 
wherein one hand the taxpayers may benefit from such exercise, but on 
the other, they may want to adjust their transfer pricing strategies and 
documentation and thereby achieve dual objectives of minimizing the 
risk assessment and tax evasion measures. Therefore, it may be 
appropriate that instead of sharing the risk assessment with taxpayers in 
particular, they should educate the taxpayers in their risk assessments 
about the transfer pricing provisions including documentation thereof qua 
the international transactions.

3. The appropriate scope and nature of possible rules relating to the 
production of information and documents in the possession of 
associated enterprises outside the jurisdiction requesting the 
information?

Comments: In my personal opinion, defining the scope and nature of 
possible rules relating to disclosure from associated enterprises in a 
calibrated manner may be unjust, at times without authority and/or 
biased powers in hands of tax administrations. 

Instead, the said scope and nature should be subjective and seeking of 
information of Associated enterprises should be determined on case to 
case basis by the tax administrations depending upon the risk 
assessments of the taxpayers and it relevance thereof. However, it is 
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equally necessary that the tax administrations document and supply 
reasons to the taxpayers for seeking such information of the associated 
enterprises and its relevance thereof, which may be open to challenge
before judicial authorities.

Further, strictly speaking, seeking of information of Associated 
Enterprises outside its own tax jurisdiction in other country tax 
jurisdiction may also be subject to challenge for want of authority and 
therefore, the tax administrators may think of sharing of said information 
under bilateral and/or multilateral exchange of information agreements. 
However, the said route of sharing of information however should be 
subject to following conditions:

 The domestic laws of respective tax jurisdiction should provide for 
such sharing of information to other tax jurisdictions; and

 In all fairness to taxpayers, the necessary reasons for sharing of 
information of Associated enterprises out of its own tax jurisdiction 
should be documented alongwith its relevance thereof. The said 
reasons and its relevance thereof should be open for judicial challenge 
and review.

4. Whether preparation of the master file should be undertaken on a line 
of business or entity wide basis. Consideration should also be given to 
the level of flexibility that can be accommodated in terms of sharing 
different business line information among relevant countries.
Consideration should also be given to how governments could ensure 
that the master file covers all MNE income and activities if line of 
business reporting is permitted.

Comments: In light of the three fundamental objectives as sought to be 
achieved in transfer pricing documentation, the preparation of the 
master file should be undertaken on entity wide basis, instead of line of 
business basis. On reference to Annex 1 to Chapter V, one understands 
that taxpayers shall be able to provide the details as sought thereunder 
better under entity wide basis as against line of business. Further, the 
tax assessments are also generally undertaken entity wise in tax 
jurisdiction and therefore, it may prove relevant for tax administrations
to obtain information accordingly.

In addition to above, for sake of completeness and better presentation 
and understanding, entity wide preparation of master file may be 
relevant for all tax jurisdictions for thorough audit of transfer pricing 
practices of entities. As against, preparation of master file based on line 
of business model, may not provide complete picture to certain tax 
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jurisdictions, where certain disclosures made be excluded for want of no 
international transactions undertaken qua the line of business.

5. Should the country-by-country report be part of the master file or 
should it be a completely separate document?

Comments: On reference to Annexure I and Annexure III to Chapter V, 
one personally feels that country-by-country report should be a 
completely separate document then master file. The country-by-country 
report should generally be shared bilaterally as against multilaterally 
unless found necessary, as against the master file should be shared with 
all tax jurisdictions. In addition, the other necessary reasons to suggest 
the same are discussed together in the ensuing paragraphs.

6. Should the country-by-country template be compiled using “bottom-
up” reporting from local statutory accounts as in the current draft, or 
should it require (or permit) a “top-down” allocation of the MNE’s 
group’s consolidated income among countries? What are the 
additional systems requirements and compliance costs, if any, that 
would need to be taken into account for either the “bottom-up” or 
“top-down” approach?

Comments: The country-by-country template should be compiled using 
“bottom up” reporting from local statutory accounts and not on “top-
down” allocation. As against the master file, should be prepared using 
“top-down” allocation. The necessary reasons to suggest the same are 
discussed together in the ensuing paragraphs.

7. Should the country-by-country template be prepared on an entity by 
entity basis as in the current draft or should it require separate 
country consolidation reporting one aggregate revenue and income 
number per country, if the “bottom-up” approach is used?

Comments: The country-by-country template should be prepared with 
the following features:

 Bottom-up Approach;
 Entity by Entity; and
 Country-by-country template should be separate document than 

master file

The major reasons for suggesting for aforesaid features in country-by-
country template is for want of following reasons:

 The tax assessments generally are undertaken in tax jurisdictions qua 
the entities;
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 Further, the international transactions qua the associated enterprises 
are entered between the entities and the FAR analysis and ALP is also 
determined based on transactions entered in between the entity;

 In addition, the details as sought under Annexure I and III to Chapter 
V shall be available with the MNE entity wise and therefore, they will
be in better position to provide the details;

 The Master file of the MNE should be created with “top-down”
approach whereas the country-by-country template should be 
prepared using “bottom-down” entity-by-entity approach; and

 The details as prepared with the aforesaid approach for the master file 
and country-by-country template could be extrapolated in order to 
obtain the information viz, income, revenue and taxes qua the country

8. Whether the information viz, aggregate number for corporate tax paid 
on cash or due basis per country, withholding tax paid, royalties, 
domestic intra party related transactions, etc is relevant under the 
country-by-country template? [Question is reframed]

Comments: The information as presently documented under the country-
by-country template is sufficient with only addition to provide an option 
for reporting of other international transactions which are not covered 
specifically under the country-by-country (CbC) template. In addition, 
the details, while the nature of business activities need not be reported 
since the said details may be covered exhaustively under Master file of 
MNE. However, specific features of international transactions and 
domestic transaction among inter-related party as undertaken qua the 
entity in the respective tax jurisdictions should also be reported. 

While one appreciates the concern of OECD to not use the information as 
reported in CbC as substitute for detailed transfer pricing analysis, but 
balance should also be maintained to provide complete details to the 
other tax jurisdictions so as to facilitate them in order to meet the 
objectives of facilitating the tax jurisdictions in undertaking thorough 
audit of transfer pricing entities of MNEs.

Since, the present tax declarations and reports as required from the 
perspective of transfer pricing perspective capture the information as 
sought under CbC qua the entity in a tax jurisdiction, therefore it would 
not be a burden on the tax payers [including MNE] to disclose the 
details.
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9. Whether any more specific guideline on materiality could be provided 
and what form such materiality standards could take?

Comments: Materiality of transactions may vary from country to country. 
In other words, what may be immaterial for a developed Country A, may 
be material for emerging country B and vice-versa. Therefore, it would 
be too difficult to have a standard material threshold across pan-world 
level for MNE group transactions to document for transfer pricing 
purposes. However, it is equally true that tax-payers should also not be 
burdened with documentation of all transactions.

In such a scenario, a balanced approach would be to ask each country to 
provide for material threshold level for preparation of transfer pricing 
documentation for each country.

10. What reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? 
Does it raise issues regarding consistent application of the most 
appropriate transfer pricing method?

Comments: The measures with regard to comparables supporting part of 
local file updated every 3 years do not appreciate the pace with which 
world and business environment is changing. Therefore, it would be 
appropriate to follow contemporaneous documentation every year for 
determination of ALP of international transactions.

11. The most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments.

Comments: The suggestions as referred to in the Report are apt. In 
alternative, one may want to refer to the language clause in the bilateral 
double taxation avoidance agreement for want of legality and sanctity of 
translated documents.

12. Measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to 
relevant information?

Comments: In order to safeguard the confidentiality of sensitive 
information, the taxpayers may redact the said sensitive information in 
the agreements duly supported with an affidavit by authorised personnel 
of the taxpayer confirming the redactions in the agreements and its need 
and relevance thereof. The said redactions should be supported by key to 
redactions which could be notarized by Public authority of respective tax 
jurisdictions.
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13. What is the most appropriate mechanism for making the master 
file and CbC reporting template available to relevant tax 
administrators?

Comments: The MNE group should be expected to prepare the master 
file and CbC reporting template, which should be made available to 
relevant tax administrators. The said details so disclosed by MNE should 
be cross-checked by respective tax jurisdictions from the details as 
maintained in the local file and/or obtained under transfer pricing audits.

14. Whether reporting of APAs, other ruling and MAP cases should be 
required as part of the master file?

Comments: For sake of completeness and providing fair view to the other 
tax jurisdictions with respect to international transactions qua the MNE 
activity for transfer pricing documentation, therefore it should be 
necessary to include APA and MAP cases.

I once again thank OECD in seeking public consultation on Transfer 
Pricing documentation issue and providing me opportunity to comment 
upon the issues.

In case yourself require any further information and/or require any 
clarifications, kindly contact me.
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Comments on Discussion Draft on Transfer  
Pricing Documentation and CbC Reporting 
Antony Ting, University of Sydney 

 

 

My name is Antony Ting.  I am a senior lecturer of taxation law in the University of 

Sydney, and have been researching on the issues of taxation of corporate groups over 

the last ten years. I have published a book and many articles on the topic. 

I appreciate very much the opportunity to comment on Discussion Draft on Transfer 

Pricing Documentation and CbC Reporting (“Discussion Draft”) released on 30 

January 2014.  My comments focuses on CbC reporting which I believe is an 

important and effective weapon for tax administrations to deal with BEPS activities 

of multinationals enterprises (“MNE”). 

General principles of CbC reporting  
A brief discussion of the general principles of CbC reporting in this part provides the 

background and rationale behind the specific comments given in the next section 

below.1 

CbC reporting should help to strengthen the armoury of tax administrations in the 

battle against BEPS by MNEs primarily for two main reasons.  First, it serves the 

important “identify the target” function.  At present, tax administrations often 

struggle in the BEPS war with MNEs due to “information asymmetry”. 2 While 

MNEs operate as one single enterprise with full information about their tax affairs, it 

is often a challenge for the tax administrations to obtain relevant information 

necessary to make informed decisions with respect to risk assessment.  The difficulty 

lies not only in asking MNEs the right questions, but also the possible delay between 

asking for the information and actually receiving it from the MNEs.    

                                                 
1 Some material in this section is drawn from a forthcoming article: Antony Ting, “iTax: Apple’s 
international tax structure and the double non-taxation issue” (2014) British Tax Review Issue 1. 
2 The OECD recognises that, in the context of transfer pricing, a “key issue in the administration of 
[the] rules is the asymmetry of information between taxpayers and tax administrations”: BEPS Action 
Plan, note 7, at 22. 
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One important and effective way to tilt the balance to the favour of tax 

administrations in the BEPS battle is transparency.  Tax officials need essential 

information about the tax affairs of MNEs to identify targets for further 

investigations and audits. This view is apparently shared by tax officials in the UK, 

as the Association of Revenue and Customs stated in a parliamentary hearing that 

“any additional transparency is welcome, such as more public information on key 

business data like the group structure” (emphasis added).3  One cannot help but have 

sympathy for the tax authorities who see a challenge in obtaining even the most basic 

information such as group structures of MNEs. This view is seemingly shared by the 

OECD, as the Discussion Draft stated that “tax administrations often find transfer 

pricing documentation to be less than fully informative and not adequate for their tax 

enforcement and risk assessment needs”. 4  Of course, even a properly designed 

country-by-country reporting system by itself is not the magic potion to cure BEPS.  

However, it is a critical ingredient to assist tax authorities to focus their limited 

resources on the right targets, as the OECD pointed out that CbC reporting “may be 

helpful in risk assessment processes”.5 

Another benefit of the country-by-country reporting may be more important than the 

“identify-the-target” function. Prevention is always better than cure. If a MNE knows 

that it will have to disclose the detailed country-by-country information to tax 

administrations, it may have less incentive to undertake aggressive BEPS 

transactions.  The potential tax benefit may be outweighed by the increased risk of 

tax investigations and audits.6  

The fierce opposition from MNEs and tax advisors to the general adoption of CbC 

reporting proposal ironically suggests that it should be an effective weapon against 
                                                 
3 UK House of Lords Select Committee on Economic Affairs, Taxing Corporations in a Global 
Economy: Is a New Approach Needed? - Oral and Written Evidence (2013), at 16. 
4 The Discussion Draft, paragraph 3. 
5 The Discussion Draft, paragraph 21. 
6 The deterrent effect is likely to be more powerful if the country-by-country tax information is 
disclosed in the public financial statements of the MNE. The reputational issue is now a boardroom 
concern and can be a deal breaker when a MNE contemplates a BEPS structure.  The Starbucks saga 
in the UK proves that the reputational concern can be effective in dampening the appetite of MNEs for 
BEPS schemes. However, the possible disclosure of the country-by-country information to the public 
has to be weighed against the potential risk of simplistic reporting in the general media. The OECD 
has pointed out that civil society and non-government organisations “have also been vocal in this 
respect, sometimes addressing very complex tax issues in a simplistic manner …”: BEPS Report, note 
7, at 13. Therefore, this issue is not discussed further in this submission. 



 
 

3 
 

BEPS activities.  Their arguments against CbC reporting in general focuses on two 

issues: complexity and compliance costs.  However, their claims are questionable. 

First, they may have underestimated the ability of the users of the CbC report – 

namely tax administrations – to understand the country-by-country information, 

which should be relatively straight forward and easy to comprehend provided there is 

no hiding of essential information.7  Second, MNEs have been willing to spend a 

substantial amount of money, time and effort to implement BEPS structures.  It is 

likely that the cost of compiling the country-by-country information – which is most 

likely readily available to the MNEs – would be a small fraction of the tax planning 

costs.8   

With these general comments in mind, the following section provides specific 

comments to the issues raised in the Discussion Draft with regard to CbC reporting. 

 

Specific comments on issues raised in Discussion Draft 

1. Entity wide or business line basis (p.5 of Discussion Draft) 

The Vodafone experience9 suggests that the CbC reporting system should minimise 

the opportunities for MNEs to hide information from tax administrations.  The entity 

wide basis should serve this objective better.  Furthermore, this basis should also be 

                                                 
7 The recent voluntary “country-by-country” reporting by the UK-based Vodafone is an interesting 
episode which provides some useful insights into the design of the CbC reporting regime: Vodafone 
Group Plc, Sustainability Report 2012/13 (2013), at 66-76. It highlights that MNEs may attempt to 
hide as much information as possible in the CbC report. Two features stand out in Vodafone’s 
disclosure.  First, the amount of corporate tax payment is buried among over 60 other taxes and 
charges – including not only customs duty and social security tax, but also garbage tax, municipal 
waste tax, numbering tax – with the total shown as “direct revenue contribution: taxation”: ibid, at 71 
& 74. Second, the data about Vodafone’s key vehicle for BEPS – a subsidiary established in 
Luxemburg which is responsible for the group’s “global procurement, financing and roaming 
operations”7 – is hidden among other group companies that act as the holding companies for an 
investment in the US, with the aggregate numbers for those entities shown under the caption “Non-
OpCo”: ibid, at 72. 
8 For example, it is reported that a practitioner recently argued that information required by the 
template in Annex III of the Discussion Draft is not readily available, including “stated capital and 
accumulated earnings, intercompany payments, the number of employees and employee compensation, 
and income tax paid per jurisdiction”: Dana Glenn, “Panellists Discuss Country-by-Country Reporting, 
Harmful Tax Practices” (2014) Tax Notes International Volume 73 Number 6, 519, at 519.  Many 
people may find it difficult to believe that a MNE does not have ready access to basic information 
such as its subsidiaries’ capital and retained earnings, employee number, etc. 
9 See footnote 7 for detail. 
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more effective to provide the “deterrence effect”, as the more information is 

disclosed to tax administrations, the more likely that the BEPS activities of MNEs be 

identified as audit targets. 

2. CbC report as part of the master file or a separate file (p.5) 

Besides being an effective anti-BEPS weapon, CbC reporting is possibly the most 

feasible action that OECD can achieve in the short term. To avoid the risk of being 

entangled with other issues with respect to the master file and thus delaying its 

implementation, the CbC report should be a separate document from the master file.   

The risk of CbC report being dragged into the complex transfer pricing issues is 

evident in recent comments on the Discussion Draft.  For instance, it is reported that 

a practitioner criticised the proposed CbC reporting as a “very big move away from 

the arm’s length standard”, and was worried that “a formulary apportionment system 

for transfer pricing would result”. 10  If the proposed CbC reporting is designed 

primarily to serve the two functions as described in the previous section above and 

not to pave the way for formulary apportionment, the CbC report should be separated 

from the transfer pricing documentation proposal to avoid further confusion. 

3. Entity by entity basis or country consolidation reporting (p.5) 

The Vodafone experience (summarised in footnote 7) provides important insights 

into this issue.  It suggests that MNEs tend to hide as much as possible relevant 

information from tax administrations, e.g. by burying critical information about a 

particular company among information of other group companies. Therefore, the 

CbC reporting system should mandate an entity by entity basis.  No option should be 

allowed for country consolidation reporting.  In fact, this policy would incidentally 

avoid additional compliance costs of preparing consolidated data for each country. 

4. Nature of business activities carried out in a jurisdiction (p.6) 

The nature of business activities is an important piece of information for tax 

administrations to assess audit risks and to identify targets for further investigations. 

To avoid MNEs from hiding relevant information, it should be disclosed separately 

                                                 
10 Stephanie Soong Johnson and Randall Jackson, “OECD Transfer Pricing Draft Gets Cool Reception” 
(2014) Tax Notes International Volume 73 Number 5, 392, at 393.   
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for each entity in the corporate group, instead of on a country basis.  MNEs should in 

most cases have full information of their own activities, and therefore the disclosure 

of this particular piece of information should not impose any significant compliance 

costs.  

5. Cross reference between CbC report and corporate structure chart (p.15) 

This may be a minor point, but could facilitate tax administrations to utilise the CbC 

report. The numbering system of entities in the model CbC reporting template starts 

with “1” for each country.  It may be more useful if each entity in a corporate group 

is numbered sequentially, so that they can be cross referenced to the overall 

corporate structure chart.  This numbering system should not only facilitate cross 

reference between the two documents, but also ensure that all entities in a MNE are 

included in the CbC report. 
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Comments of the AWV Working Group 3.5 “Transfer Pricing” on the OECD Discussion Draft 
on transfer pricing documentation and Country by Country Reporting from January 30, 2014 
 
Dear Madam, 
Dear Sir,  
 
the Working Group for Economic Administration (Arbeitsgemeinschaft für wirtschaftliche Verwaltung 
e.V., AWV) appreciates the OECD’s efforts in addressing the issues of transfer pricing 
documentation and CbC Reporting within the Chapter V of the Transfer Pricing Guidelines. 
 
The AWV is a non-profit association in accordance with German civil law. The AWV’s members 
include both natural and legal persons, including large corporations, small and medium enterprises, 
associations and public authorities. The AWV is led by its executive board, which establishes 
specialized committees for its operational work. The working groups are organized beneath these 
committees. 
 
We are grateful for the opportunity to provide the attached comments of our expert working group 
3.5 “Transfer Pricing” on the discussion draft. 
 
Yours faithfully 

 
Werner Thumbs     Dr. Ulrich Naujokat 
Head of working group 3.5    AWV Managing Director  
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Comments of the AWV Working Group 3.5 “Transfer Pricing” on the OECD Discussion Draft 
on Transfer Pricing documentation and CbC Reporting  
We support the initiative for improving transfer pricing risk assessment, thorough compliance and an 
appropriate auditing for actual transfer pricing practices. At the same time we are observing critically 
these developments and the allocation of the optimum balance between proper tax risk assessment, 
compliance efforts, transparency gains and audit efficiency.  

A proper tax risk assessment can reduce uncertainty and enhance the cooperation and required 
constructive dialogue between tax administration and tax payer. Given the recent trends and 
significant amount of APAs, taxpayers have demonstrated their willingness to be transparent and 
cooperate with tax authorities in order to reduce uncertainty in this complex area. The goal of the 
additional information requirements in both the master file and the CbC reporting aim at more 
accurate transfer pricing risk assessment, necessary transparency and efficiency in all 
indispensable audits.  

The proposed additional documentation requirements as requested in your draft on the master file 
and the CbC reporting are not clearly serving the purpose of defining more precisely the actual 
transfer pricing risk, while at the same time implying high compliance efforts for the involved 
enterprises. On the contrary, the collection of more and even non-comparable, unrelated information 
and data of the entity under review can cause the – unintended - risk of losing transparency. 
Furthermore, the availability of master file information to numerous, even entity-unrelated authorities 
in multiple countries, constitutes a risk towards corporate confidentiality policies and needs. The 
leakage of such highly confidential information cannot be prevented in full by the tax authorities. 
This imposes a material risk which may even threaten business continuity. E.g. for an MNE 
operating in a high tech niche market with a few number of very large customers the negotiating 
position for product prices would be impaired if the value chain profits were transparent. In this area, 
even the number of employees is highly confidential. To be clear, this does not aim at advantages 
that enterprises can achieve due to intransparency of information but at avoiding misinterpretation of 
highly sensitive data. Similar examples can be found in various industries where MNEs are able to 
achieve market premia on their innovations. There are recent examples for leakage of confidential 
information by government bodies including tax administrations. An OECD requirement to disclose 
confidential information on a worldwide basis would force MNEs who are good taxpayers with 
adequate transfer prices to decide whether to be compliant in that sense and incur severe business 
risks or to run the risk to be penalized for incompliance. 

Moreover, more non- arm’s length comparisons with regard to profits, transactions and functions will 
diminish the efficiency of actual auditing rather than increase it. It is in the best interest of both tax 
authorities and tax payers to warrant a clearly focused and efficient auditing environment on the 
solid basis of the arm’s length principle. It can be observed even under today’s conditions that tax 
payers are confronted with high but unsubstantiated transfer pricing adjustments by several tax 
authorities. An undifferentiated worldwide disclosure of information would increase the trend of 
lengthy transfer pricing disputes and Mutual Agreement Procedures. Considering that competent 
authorities are understaffed, it would be the tax payer’s business suffering for the situation. As such, 
information to be provided to local tax authorities should be limited to the necessary information for 
their case at hand and not be extended to “useful” information. A differentiation between disclosure 
to tax authorities in the country of a Group’s head office vis-à-vis countries of local subsidiaries 
would be recommendable. 

We would like to reiterate our concern that the very onerous requirements, especially through the 
additional and excessive country-by-country data requested, will inevitably lead to unintended gaps 
in the documentation.  This in turn we fear could then be considered as being non-compliant and 



 

 

 

linked to procedural consequences such as penalties and denied access to arbitration or mutual 
agreement procedures.  

We agree that implementing best practice transfer pricing documentation should not overexert 
taxpayers and tax administrations alike. The stipulated extended master file and CbC reporting in 
your current draft causes high compliance efforts, contains large potential for confusion in auditing 
and leads to rather unwanted intransparency on both sides. By contrast, alleviating formal 
requirements and shifting the focus on material transactions, information and data can create a 
sound environment for performing proper tax risk assessment while ensuring transparency and 
administrative practical applicability. Hence, in terms of scope and approach, as a reasonable and 
manageable approach, we would support the establishment of a master file concept as exemplified 
already in the EUTPD framework as a (new) standard for the OECD. In addition the proposed new 
documentation requirement should provide taxpayer sufficient flexibility (in particular relation to the 
key questions raised,  e.g. top down or bottom up approach, reporting by country or entity, etc.) and  
respect reasonable materially thresholds. To minimize compliance and translation costs, all 
documents and reports should be prepared in English. They should only be requested in local 
language in extraordinary cases (penalty protection). Thus reasonable information requirements of 
tax authorities acting in an international environment and efficient processes for the tax payer have 
to be taken into account. Where the tax authorities would substantiate a requirement for a 
translation into local language of certain parts they may request the tax payer to do so within a 
sufficient time frame. We recommend that the (limited) CbC Reporting should be prepared as a 
separate document in English, filed in the jurisdiction of the parent company and shared only under 
treaty exchange information.  

The general requirement for the use of local comparables raises concern. It can be observed that 
the results of regional and local comparables are generally close to each other. The use of regional 
data even increases the reliability due to the higher number of comparables. The prerequisite for 
local comparables will, therefore, lead to a substantial increase of compliance costs for the tax 
payer where the value added in terms of precision appears doubtful. In addition, local studies 
usually follow different approaches (e.g. independence criterion, inclusion of loss making 
companies, etc.). At the level of the entrepreneurial companies, however, the tax authorities 
generally require a consistent and harmonized approach which, in practice, cannot be achieved by a 
globally active MNE if local studies need to be prepared for each country and each transaction. This 
would significantly increase fees for external advisory firms and database providers without adding 
value.  

We encourage you to apply an appropriate time frame for your further considerations in order to 
provide for a thoughtful and cooperative process in which finding the right balance on this 
comprehensive and challenging task can be ensured while taking into account the vital business 
aspects of the tax payers. 



February 23, 2014 
 

Transfer Pricing Documentation and Country-by-Country Reporting 
Comments by the Banking and Finance Company Working Group on BEPS 

 
 

I.  Introduction and Summary of Comments 
 
These comments are being submitted to the OECD by the Banking and Finance Company 
Working Group on Base Erosion and Profit Shifting (BEPS), which consists of banks and finance 
companies conducting international business, in response to the OECD’s Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting (30 January 2014).  The Discussion Draft 
consists of a proposed new text of Chapter V (Documentation) of the OECD Transfer Pricing 
Guidelines, including a model template for country-by-country reporting.  These comments 
respond to the OECD’s request for comments on the Discussion Draft, with particular focus on 
issues relevant to global banks and finance companies. 
 
Our main comments on the Discussion Draft may be summarized as follows: 
 

 Flexibility should be permitted in order to ensure substantial compliance while 
minimizing the burden of new system requirements and other costs.  A one-size-fits-all 
approach will not be reasonable given the diverse nature of multinational businesses 
and the particular characteristics of financial services businesses such as banks and 
finance companies.  Therefore, creating a more flexible template is essential and should 
not have a detrimental effect on the ability of a tax authority to undertake a high-level 
risk assessment as long as data is presented consistently and the method selected is 
reasonable and clearly stated. 
 

 The CbC template should be separate from the Master File, and both the template and 
the Master File should be required to be filed only with the tax authorities of the home 
country of the MNE group’s parent company.  They can then be shared with other 
countries under tax information exchange procedures.  This will protect the 
confidentiality of the information, as intended by the member governments of the 
OECD and G20. 
   

 The draft CbC reporting template is overly broad, requesting various types of 
information that are not necessary for the purposes of a high-level transfer pricing risk 
assessment. In the case of banks and finance companies, the draft template requests 
data that will not reflect meaningful business activity or simply is not relevant to such 
businesses.  For example, data on tangible assets is not a relevant factor for most 
financial services business, nor does it make sense to require financial services 
companies, which utilize true branches that share capital and other attributes of a 
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broader group, to report data points that would require attribution of factors, including 
capital, in an artificial way. 
 

For the reasons discussed below, we believe the draft template, if finalized and adopted by 
participating countries, would create a distorted picture for tax administrators.  One option 
would be to create a separate template tailored to financial services companies, but we fear 
that expanding the template for particular industries by adding fields and columns would 
necessarily complicate the risk assessment platform for both taxpayers and tax administrators.  
An alternative approach, which is incorporated into our recommendations, is to streamline the 
template, ensuring that the template seeks the data, and only the data, required to undertake a 
high-level risk assessment, while permitting as much flexibility as possible for a company to 
most accurately provide its data points on a consistent basis.  
 
 

II. Comments on the Discussion Draft  
 

1.  Contents of the Master File  
 
The Discussion Draft sets forth a two-tiered approach to transfer pricing documentation, 
“consisting of (i) a Master File containing standardized information relevant for all MNE group 
members, and (ii) a local file referring specifically to material transactions of the local 
taxpayer.”  The contents of the Master File are listed in Annex I of the Discussion Draft.  The list 
requires reporting of group-wide information concerning the operations of each of the group’s 
major business lines, as well as information regarding the ownership and use of intangibles, the 
group’s financing arrangements, consolidated financial statements, and information on transfer 
pricing policies, rulings, agreements, and any pending or recently resolved Mutual Agreement 
Procedure cases.  In addition, the country-by-country reporting template in Annex III is listed as 
a component of the Master File.  The Master File is intended to be given to the tax authorities 
in each country where the group files a tax return, for the purpose of transfer pricing risk 
assessment. 
 
We have the following comments regarding the Master File: 
 
As noted above, it is critical to allow for flexibility, provided that data is presented consistently 
and reasonably, so that MNE groups in all industries can comply without having to bear undue 
costs. The OECD should not be so overly prescriptive as to require transfer pricing 
documentation for all entities and transactions, regardless of size, country, or risk, with annual 
updates.  Such an approach diverges dramatically from a risk based approach to 
documentation, creating significant additional costs for companies while providing minimal 
benefits to tax authorities. 
 
Second, MNEs should not be required to include information on advance pricing agreements, 
transfer pricing rulings, or MAP proceedings.  This information is not related to the MNE group 
as a whole, but rather relates to taxation of a particular entity in a particular country.  It would 



3 
 

not appear to be relevant to a transfer pricing risk assessment by a different country’s tax 
authorities, who are likely to be looking at a different entity or entities, and could be prejudicial 
in that regard. 
 
Third, we would prefer that the CbC template be separate from the Master File and, as 
discussed below, that both the template and Master File be required to be filed only with the 
tax authorities of the home country of the parent company of the MNE group.   A company 
could choose to provide relevant information from the Master File to local tax authorities 
directly together with the local file. 

Fourth, since the purpose of the Master File is to provide a blueprint of an MNE group’s global business, 

banking and finance groups should not be required to respond in detail on items that are not as relevant 

to their businesses (e.g., location of R&D facilities and management, or cost contribution arrangements 

relating to intangibles).  In addition, the information on intercompany financing activities that is 

requested in the Master File does not appear to be appropriate in the specified form for banking or 

finance groups, which are financed very differently from other industries. 

Finally, the proposed requirement of reporting the title and country location of each of the 25 
most highly compensated employees in each business line is problematic, due to the sensitivity 
of the information both externally and internally within the group.  This information does not 
seem necessary for a high-level risk assessment and therefore should not be required. 
 
 

2. CbC template:  entity-by-entity vs. country-by-country 
 
The country-by-country reporting template should not require entity-by-entity reporting, but 
rather should require information on a per-country basis only.  Some MNE groups include 
thousands of legal entities.  For financial services MNEs, the use of many separate entities is 
partly due to the fact that some, but not all, of the groups’ entities and activities are regulated 
by local governments. In some cases certain business operations are required by regulators to 
be included in a regulated entity, while other functions may not be included, resulting in many 
separate entities in the same country.  Having a separate row in the template for each entity 
would make the template unwieldy and burdensome for both taxpayers and tax authorities.  
  
In addition, significant difficulties would arise in reporting per-entity information for permanent 
establishments and non-controlled enterprises that are Constituent Entities as defined in the 
General Instructions for Annex III in the Discussion Draft.  This is discussed further below. 
 
Since the purpose of the template is to provide tax authorities with global information on the 
reporting MNE group for a high-level risk assessment, it does not seem necessary for entity-by-
entity reporting to be required in the template.  Specific per-entity information will be provided 
to tax authorities in the Local File. 
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We recommend that a reporting MNE be given the flexibility to use either consolidated per-
country information or aggregated per-country information from the relevant Constituent 
Entities, or a combined approach involving the aggregation of unconsolidated entities’ 
information with a consolidated number, as long as the data is presented consistently and the 
method selected is reasonable and clearly stated.  For example, a financial services MNE may 
have both subsidiaries and branches in a given country, and the local statutory accounts for the 
subsidiaries may be for a consolidated group which excludes the local branches of foreign 
affiliates.  The MNE group should be able to compute the per-country numbers for the CbC 
template, for that country, by adding the local branch numbers to the local consolidated group 
numbers.  (However, for reasons noted below, the template should not require reporting of 
stated capital for branches.) 
 
 

3. CbC template:  bottom-up vs. top-down approach 
 
MNE groups should be permitted to report per-country numbers in the template using either a 
bottom-up approach based on aggregation of information in the relevant Constituent Entities’ 
financial statements (as described in the Specific Instructions for Annex III of the Discussion 
Draft, under the “Revenues” heading), or a top-down approach involving allocation to countries 
of the group’s consolidated global numbers.  An explanation of the method chosen can be 
required to be provided in the “Additional information” section at the end of the template, with 
MNE groups required to choose one method and apply it consistently.  As noted above, the 
template is a high-level risk assessment tool; therefore, it should be adequate for tax 
authorities to receive per-country information in the template that is computed on any 
reasonable basis, provided that an explanation of the computation method is also provided to 
the tax authorities in the template.   
 
We note that the Specific Instructions regarding Revenues state that amounts “should generally 
be reported in the Constituent Entity’s functional currency,” but they go on to state that a 
group “may elect to report all amounts under consistent accounting principles and translated 
on a consistent basis to a single currency.”  We recommend that the instructions be revised to 
permit a group to report per-country amounts in either the local country’s currency or the 
parent company’s currency, provided that it is clear in all cases which currency is being used. 
 
We also suggest that banking and finance groups that are required to report country-by-
country numbers in the European Union under CRD IV be permitted to use those numbers in 
the CbC template for items in the template that are substantially identical to items reported 
under the relevant CRD IV regime.   
 
 

4.  CbC template:  materiality threshold 
 
Paragraph 12 of the Discussion Draft states that it is “important for countries to keep 
documentation requirements reasonable and focused on material transactions in order to 
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ensure mindful compliance on the most important matters.”  We fully agree with this concept.  
A high-level risk assessment tool such as the CbC template should not require the reporting of 
non-material information. 
 
Paragraph 29 of the Discussion Draft recognizes the need for a materiality threshold, but does 
not recommend a particular threshold for use in all countries.  Rather, the paragraph indicates 
that materiality thresholds should take into account the size and nature of the local economy 
and the size and nature of local operating entities in addition to the overall size and nature of 
the MNE group.  While different thresholds might be appropriate for different countries in the 
case of information reported in the Local File, we believe that a common and specific 
materiality threshold is needed for the information in the Master File and the CbC template. 
 
We suggest that an MNE group’s operations in a country be considered non-material and 
excludable from the information provided in the Master File and the CbC template if the 
group’s revenue from that country is less than 1% of the group’s global revenue.  This would 
not prevent countries from obtaining specific information on local operations through the Local 
File. 
 
 

5.  Cbc template:  scope of requested information 
 
The template should not include information on the following: 

- Place of effective management of Constituent Entities 
- Stated capital and accumulated earnings 
- Total employee expense 
- Tangible assets (or other types of assets) 
- Royalties, interest, or service fees paid to or received from Constituent Entities 

 
The Action Plan calls for country-by-country reporting of “income, economic activity, and taxes 
paid among countries.”  None of the items listed above are identified in the Action Plan.  
Rather, they presumably are considered relevant “economic activity” for the purposes of the 
template. 
 
In our view, the economic activity of the reporting MNE group in each country is adequately 
reflected in the template by the “important business activity codes” and by the number of 
employees in the country.  The place of effective management is not always easy to determine 
for an entity in an MNE group, and a representation regarding it in the CbC template for each 
Constituent Entity could have repercussions beyond the transfer pricing risk assessment that 
the template is intended to facilitate.  Information on stated capital, accumulated earnings, 
total employee expense, assets, and related-party payments of royalties, interest, and service 
fees can all be obtained for relevant entities in the Local File.   
 
Determining total employee expense would involve valuing the employer’s obligations with 
respect to pensions and other employees’ equity-based compensation rights.  This valuation 
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will differ from jurisdiction to jurisdiction because compensation reporting practices and 
valuations differ from jurisdiction to jurisdiction due either to different industry practices, 
regulatory requirements, or both.  Moreover, equity-based compensation will be valued 
differently in different locations, due to differences in practice as to when such compensation is 
paid, when equity is valued, etc. In addition, other types of non-cash compensation expense are 
often not reflected in the accounts.  These issues would be made even more difficult for 
Constituent Entities that are local branches of a foreign affiliate.  For these reasons, we believe 
including total employee expense will be unnecessarily complicated and distortive, and thus will 
not provide useful information. 
 
Information on interest paid between Constituent Entities in a banking or finance MNE group 
would not be very useful for a high-level transfer pricing risk assessment, since money is the 
industry’s stock-in-trade and interest is, in effect, equivalent to the cost of goods sold reported 
by a manufacturer or dealer in tangible goods.  More generally, it does not seem necessary for 
information on related-party payments to be in the CbC template, because this type of 
information is called for elsewhere in the Master File and in the Local File. 
 
The reporting of stated capital on a per-country basis would be particularly problematic for the 
banking industry because banks often maintain foreign branches which do not have their own 
stated capital, but rather are supported by the capital of the entity as a whole.  It is also 
doubtful that stated capital (i.e., legal share capital) is a meaningful item of information for the 
purpose of a transfer pricing risk assessment regarding a banking or finance group.  However, 
even if a more meaningful measure of capital were to be used, the branch capital allocation 
problem would remain, as there is no consistency in the methods used in various different 
countries for allocating capital to a branch for either regulatory or tax purposes.  
 
The reporting of tangible assets on a per-country basis is not meaningful in measuring in-
country economic activity of banks and finance companies because tangible assets are a 
relatively unimportant part of the overall business.   
 
Therefore, we suggest that the items listed at the beginning of this section be deleted from the 
CbC template.  As an alternative, we recommend that, if the OECD were to decide to retain 
either the tangible-assets item, the stated-capital item, or the related-party interest payments 
item in the CbC template, any Code G (Finance) entities should be exempted from reporting 
those items.  Another alternative would be to exempt Constituent Entities that are branches 
from having to report stated capital. 
 
We also suggest that the definition of Constituent Entity be made more clear.  The General 
Instructions for Annex III in the Discussion Draft state that a Constituent Entity is any  
“associated enterprise” as defined in the glossary of the OECD Transfer Pricing Guidelines.  That 
definition requires only direct or indirect participation in the management, control, or capital of 
the enterprise.  This is interpreted in the Commentary on the OECD Model Convention as 
meaning that the enterprises must be under common control.  It is not clear, however, whether 
this means legal control or effective control in practice; nor is it clear that the interpretation in 
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the Commentary can be relied upon.  For the purposes of the CbC reporting template, we 
suggest that a bright-line test of legal control (i.e., more than 50% ownership) be adopted as 
the test of whether an enterprise is a Constituent Entity in an MNE group. 
 
 

6. CbC template:  income tax paid 
 
The draft template requires the reporting of income tax (including withholding tax) on a cash 
basis.  We realize that this is an area in which there are many different opinions.  In fact, in the 
context of implementation of CRD IV, it appears that different EU member states may adopt 
different standards.  For purposes of the template, we suggest that MNE groups should have 
the flexibility to report tax information on an accrued basis  (both current and deferred), in 
order to reduce the risk of a misleading presentation.    Accrued taxes, particularly current tax 
liability, should be adequate for the purposes of a high-level risk assessment. 
 
In addition, flexibility should be permitted for those financial services entities that may wish to 
provide additional information in the final section of the template regarding income taxes paid 
in the country of a holding company with respect to income of a controlled foreign subsidiary 
under Controlled Foreign Corporation rules.  
 
 

7.  Implementation 
 
In our view, the most appropriate way to make the CbC template and Master File available to 
tax authorities would be for the MNE to be required to file the information in the parent 
company’s jurisdiction only.  The information could then be provided to other countries’ tax 
authorities under tax information exchange procedures.  This approach would protect the 
confidentiality of the information, as intended by the member governments of the OECD and 
the G20, and would also address situations in which a local subsidiary that is not wholly owned 
may not have access to all the information that exists at the group level. 
 
We also recommend that access to the CbC template and Master File be limited to countries 
whose local transfer pricing documentation requirements provide that the template, the 
Master File and the Local File are sufficient to meet initial (pre-audit) requirements. 
 
In addition, we ask that the OECD recommend the adoption of reasonable transition rules 
and/or staged implementation of any new reporting requirements. 
 
Finally, in light of the potential compliance costs of new global reporting requirements, we 
request that taxpayers be given an opportunity to comment on any revisions made by the OECD 
to the current Discussion Draft.  
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Organization for Economic Co-operation and Development 
2, rue Andre Pascal  
75775 Paris Cedex 16  
France 
 
 
Dear Madam, Sir,  

 

BaseFirma appreciates the opportunity to provide comments on the Discussion Draft on Transfer 

Pricing Documentation and CbC Reporting (“Discussion Draft”).  We support the efforts of the 

OECD to set clear and consistent guidelines for transfer pricing documentation in an effort to 

simplify compliance for tax payers and enhance the usefulness of information received by tax 

authorities.  In this letter we have incorporated comments from several of our current clients in 

the US, Latin America, and Europe, and from BaseFirma staff in our global transfer pricing practice.   

Section B of the Discussion Draft sets forth the reasons why adequate transfer pricing 

documentation is crucial.  Specifically, point 15 discusses the need for tax authorities to be able to 

obtain information in the possession of associated enterprises outside the jurisdiction requesting 

the information.  We want to bring to your attention that the definition of associated enterprises 

varies by country and in some cases a local company preparing transfer pricing documentation 

may be unable to gather the sort of information suggested in the Discussion Draft.  For example, in 

some countries, companies based in tax havens are treated as associated enterprises although no 

direct or indirect shareholding relationship exists with the local entity.  Our position is that in such 

cases, local companies should not be required to provide any information that they cannot obtain 

through reasonable effort. 

Section C of the Discussion Draft proposes a two-tiered approach to transfer pricing 

documentation, consisting of a master file and a local file.  In detail, point 18 suggests the creation 

of a master file that would depict an overview of the Multinational Enterprise (MNE)’s global 

business, its financial structure, its allocation of income, and its tax payments.  Based on our 
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experience we believe that, if the two tiered approach is adopted, the master file should take into 

consideration whether the tax payer acts as a single business unit or has multiple business lines.  

In the second case, option should be given to the tax payer to create and deliver its master file 

including only its specific line(s) of business.   

Since certain functions and services are generally centralized by MNEs as a whole and not per 

business lines, as an exception, if a tax payer performs such intercompany transactions (i.e R&D, 

shared services and financial transactions), those activities should be included in the master file, 

even if the related entities belong to different business lines.  For MNEs with many lines of 

business, a master file consolidating all the proposed CbC Reporting may include a lot of irrelevant 

information, making it difficult for the local tax authority to focus on the relevant information for a 

thorough audit. 

Point 19 recommends that a master file include a country by country report (CbCR) that provides 

information on the global allocation of profits, taxes paid, and other indicators of the location of 

economic activity of the MNE.  In our opinion, the CbCR should only be kept at the parent 

company level and delivered to the respective tax authorities upon request.  If the OECD still 

recommends having it disclosed locally, the CbCR should be included in the master report and not 

requested as a separate document.  Demanding this information under another set of rules could 

make the information gathering process more bureaucratic and less efficient. 

Companies should have the option to present the country by country report either through 

“bottom-up” reporting or “top-down” allocation.  While a “top-down” allocation might be the 

simplest approach to present consolidated information for companies with a strong information 

system, this approach is prohibitive for companies constantly undergoing mergers and acquisitions 

as part of their growth strategy.  Taxpayers should be allowed to choose either approach based on 

the availability and reliability of the requested information. 

With regards to instances where there are two or more entities in one country, there are two 

possible scenarios as to how those companies interact and how to document them.  In one 

scenario, a MNE has two or more companies in a given country, operating under different business 

lines and having little to no interaction among them.  In the second scenario, a MNE has entities in 

a given country that work closely together and complement each other. The situation in the 

second scenario is common in structures where MNEs create a local intercompany service 

provider (i.e. payroll entity) that interacts with one or more local related parties.  In both cases, 

information for each entity should be prepared and presented separately so that the relevant tax 

authority can get a clear understanding of the financial results of each individual company. 

Section D of the Discussion Draft raises possible issues with compliance.  Points 27 and 28 discuss 

complications that may arise from different companies in a MNE having different closing dates and 

possible solutions for this situation.  Taxpayers should be allowed to complete the master file, 
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CbCR and local report with the information they have available at the time of the tax return filling.  

Careful consideration must be made of the fact that both the master file and the CbCR may be 

prepared in accordance to the parent company’s accounting standards.  

As a final comment; we believe that, the requirement of disclosing the title and country of the 

principal office of each of the 25 most highly compensated employees in the business line, as 

included in Annex I of Chapter V, still poses a security risk for employees in countries where this is 

an issue.  If that type of information is to be listed in Annex I, Instead, we propose that no title is 

mentioned and only a list of countries with the location of the 25 most highly compensated 

employees should be provided.  

And lastly, we would appreciate if the OECD could provide further clarification about the type of 

information required in Annex II of chapter V with regards to the aspects of the intragroup transfer 

of assets. 

For any clarification of this response, please do not hesitate to contact either Ricardo Rosero 

(ricardo.rosero@basefirma.com) or Fabian Alfonso (fabian.alfonso@basefirma.com) at +1 – 305 – 

461 3212 in Miami. 

Yours very truly, 

 
 
Ricardo Rosero  
Managing Partner 

 
Fabian Alfonso 
Partner  

 

 
 

mailto:ricardo.rosero@basefirma.com
mailto:fabian.alfonso@basefirma.com


 

 

Federation of German Industries – 11053 Berlin, Germany 

Berthold Welling 
Managing Director 

 

 

 

 

 

 

Date 
24 February 2014 
 
Page 
1 of 4 
 

Federation 
of German Industries 
Member Association of  

BUSINESSEUROPE 

Address 

Breite Straße 29 
10178 Berlin 

Postal Address 

11053 Berlin 
Germany 

Phone Contacts 

Tel:+493020281507 
Fax:+493020282507 

Internet 

www.bdi.eu 

E-Mail 

B.Welling@bdi.eu 

 

 

 

 

 

 

 

 

 

 

 

Dear Sir or Madam, 

 

BDI* refers to the OECD Discussion Draft on Transfer Pricing documen-

tation and Country-by-Country-Reporting and likes to thank you for your 

willingness to release an early document to allow more effective engage-

ment with you on these important issues.  

 

The Base Erosion and Profit Shifting (BEPS) project is a very ambitious 

project in the field of international taxation. BDI is very interested in 

achieving a level playing field for multinational companies. With this in 

mind we are pleased to provide our comments on the draft and hope to 

contribute useful thoughts from both a principal and a practical point of 

view. 

 

Before commenting on specific tax issues we want to express our serious 

concerns with regard to the draft on Transfer Pricing Documentation and 

Country-by-Country Reporting. 

 

Most countries and especially the industrial ones already have specific 

regulations and requirements in place regarding transfer pricing between  

 

 

___________________________________________________________ 

 

* BDI (Federation of German Industries) is the umbrella organisation of 

German industry and industry-related service providers. It speaks on be-

half of 38 sector associations and represents over 100,000 large, medium-

sized and small enterprises with more than eight million employees. A 

third of German gross domestic product (GDP) is generated by German 

industry and industry-related services. 
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related companies as well as extensive experience in tax audits in order to 

address and to avoid profit shifting. However, the systems are showing 

signs of convergence. Therefore, the effectiveness particularly of the dis-

cussion draft within the BEPS context to challenge individual multina-

tional companies with comparatively low effective tax rates seems to be 

questionable.  

 

Overly strict and burdensome tax regulations and benefit regimes of some 

countries should not be the best practice example and should therefore 

not lead to the implementation of stricter requirements for all countries. 

The discussion draft as it stands, however, requires an overwhelming 

amount of documentation which in our view would provide tax admin-

istrations with little help in carrying out a high level risk assessment.  

 

 

 Country-by-country template should be kept as simple as pos-

sible. 

 

Given the number of countries in which many multinational enter-

prises operate and the fact that business information typically is 

not maintained on such a country-by-country basis, even a “sim-

ple” template will represent a significant new burden for compa-

nies. Therefore the scope of the template will be crucial for the 

amount of new administrative burden. We support measures to en-

courage uniformity, such as sharing the Master File and Country-

by-Country data only with countries that adopt Transfer Pricing 

Documentation rules that are in harmony with the current OECD 

guidelines. 

 

 

 Country-by-Country Reporting only to tax authorities.  

 

In making the proposals for a Country-by-Country Reporting, the 

CFA gave due consideration to enhance the international owner-

ship and the governance of the tax policy measures, to strengthen 

the economic underpinnings and the effectiveness of tax policy, 

both in its preventive and corrective arms, to safeguard the sus-

tainability of public finances in the long run, to promote growth 

and to avoid imposing excessive burdens. In this way the G8 

Leaders Declaration in June 2013 committed to “a common tem-

plate for multinationals to report to tax authorities …”  

 

 

 Delivering only to headquarter country tax authority.  

 

It would be unreasonably burdensome to require multinational 

companies to deliver a template to each country where the compa-

ny group has entities. Our understanding is therefore that a multi-

national company should deliver the Country-by-Country Report-

ing template to the tax authority of its headquarters country only. 

The relevant information should be delivered to the competent tax 

authority, which typically is the one with which the company has 

the most extensive dealings. Providing the Master File data direct-
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ly to each country in which an entity of the multinational company 

does business should be vigorously discouraged. It will be diffi-

cult enough to maintain a uniform template by sharing the Master 

File through Information Exchange Treaties. In the event the di-

rect approach was adopted or offered as an option, it would be ex-

tremely likely that each country will adopt different versions of a 

Master File. This would enormously multiply the compliance bur-

den.   

 

 

 Master file data, including Country-by-Country Reporting, 

should only be shared under Information Exchange Treaties.  

 

In the event that the OECD may decide to maintain the proposed 

Master File data, including Country-by-Country Reporting, this 

must only be shared under Information Exchange Treaties. This 

provides an avenue for each country to assess and confirm that the 

other country has appropriate rules and practices that will keep the 

information confidential and enables the countries to take action if 

a country later fails to safeguard the information.  

 

 

 Confidentiality is essential.  

 

Confidentiality is essential to enable the free flow of capital across 

borders that benefit the global economy. Jurisdictions that do not 

safeguard confidentiality will become less attractive places for 

foreign investment. Disclosure should not be required where dis-

closure would violate laws in other countries or breach contractual 

obligations to third parties. 

 

 

 Limitation of disclosure risks. 

 

Moving some of the more commercially sensitive items from the 

Master File and Country-by-Country Reporting to the Local File is 

important to limit the disclosure risk. 

 

 

 Exemption for non-consolidated entities.  

 

The draft should require reporting only with respect to entities that 

are included in consolidated financial statements of multinational 

enterprises. This would reflect the current practice of the individ-

ual financial structure of the multinational enterprise and avoid 

unnecessary complexity.  

 

 

 De minimis exception is needed.  

 

The provision of a de minimis rule in connection with the Coun-

try-by-Country Reporting template would be very helpful in re-
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ducing the burden on companies without adversely affecting the 

quality of the information provided in the template. Reporting all 

the data elements for each and every constituent entity will be a 

tremendous undertaking.  A de minimus standard to wholly or par-

tially exempt reporting for smaller members of the multinational 

enterprises group would alleviate some of the work yet still pro-

vide relevant information for risk screening purposes.  

 

 

 Distinction between Country-by-Country Reporting and 

Transfer Pricing. 

 

Master File data, including Country-by-Country Reporting, should 

only be used for risk screening and not be used in transfer pricing 

audits. In this way, if a transfer pricing dispute is heard in a public 

form, the Master File data is kept out of the public record.  

 

 

 Clear commitment to arm’s-length principle.  

 

We support the arm’s-length principle. We are deeply concerned 

that the draft template requests some information that could be 

used to ignore the commerciality of cross-border transactions and 

instead be used by countries to allocate to themselves a larger 

share of the multinational enterprises total profits, resulting in 

double taxation that will be more difficult to resolve through Mu-

tual Agreement Procedures and result in uncertainty for business 

investment decisions. Country-by-Country Reporting and Transfer 

Pricing Documentation should not be required prior to the imple-

mentation of Action Item no. 14 of the BEPS Action Plan “Mak-

ing Dispute Resolution Mechanisms More Effective”. This means 

that Master File and Country-by-Country data are only to be 

shared under the information exchange provision of tax treaties. 

Furthermore a prerequisite must be to have a binding arbitration 

mechanism in the tax treaty between the jurisdictions requesting 

the information. 

 

 

BDI is very much interested in a sustainable international framework of 

definitions and regulations. We therefore very much appreciate your ef-

forts in developing guidance in this highly relevant tax matter. We en-

courage you to apply an appropriate time frame for your further consider-

ations in order to provide for a thoughtful and cooperative process in 

which striking the balance on this comprehensive and challenging task 

can be ensured. 

 

Yours faithfully 

 
Berthold Welling 



 

   
 

Mr Joseph L. Andrus 
Head of Transfer Pricing Unit 
Centre for Tax Policy and Administration 
OECD 
2, rue Andre Pascal 
75775 Paris 
France 
 
 

21 February 2014 

 
 

 
Dear Mr Andrus, 

Discussion Draft on Transfer Pricing Documentation and Country by Country Reporting 

BDO welcomes the opportunity to comment on the OECD’s Discussion Draft on Transfer Pricing 
Documentation and Country by Country Reporting (the “Discussion Draft”) and its efforts to seek 
outside consultation. 
 
As before with our comments on the OECD’s White Paper on Transfer Pricing Documentation, we 
support the OECD’s efforts to create clearer and more consistent expectations for the purpose, 
content and use of transfer pricing documentation.  Where this can reduce or replace the 
different requirements, formats and levels of stringency applied by fiscs, the proposals of the 
Discussion Draft could result in an improvement of administrative requirements of both 
multinational enterprises and tax authorities. 
 
In preparing this letter we have received comments from BDO firms in our global transfer pricing 
network which we have incorporated into the letter. 
 
Comments and suggestions 
 
We have considered the Discussion Draft and in particular the specific requests for comments 
made by the OECD.  Our comments and suggestions are set out below. 
 
General comments 
 
The greater clarity and consistency in transfer pricing documentation offered by the Discussion 
Draft is to be welcomed, together with the OECD’s stated intention in paragraph 12 ‘for 
countries to keep documentation requirements reasonable and focused on material transactions 
in order to ensure mindful compliance on the most important matters’ and in paragraph 5.1 ‘to 
provide tax authorities with the information necessary to conduct an informed transfer pricing 
risk assessment.’ 
 
The OECD should ensure that these objectives are applied consistently throughout the Discussion 
Draft.  Currently the text and the questions raised suggest potential ambiguity of purpose and 
requirements which could be inconsistent with the stated aims.  These include: 
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• Objectives of documentation 
 
The objectives set out in paragraphs 5, 12 and others address transfer pricing 
documentation requirements with a view to an effective risk assessment process for both 
taypayers and tax authorities.  However, the nature of much of the information required 
and in particular the CbC template suggest that a broader, more comparative and less 
company-specific review could result.  The inclusion of certain business metrics in the 
CbC template, separating them from the explanatory details of the master file and local 
files, opens the door to risk assessment based on relative performance in certain areas 
rather than in the context of specific facts and circumstances. 
 

• Maintenance of the arm’s length standard 
 
The focus on financial data in the CbC template also raises the concern that risk 
assessment (or other comparative) analysis could rely on a formulaic approach.  This 
would be a move away from the application of the arm’s length standard.  This is not 
understood to be the position of the OECD.  However, if formulary assessment is to be 
applied, the OECD should offer substantially more detailing regard its application and 
extent. 
 

• Compliance cost 
 
The proposed documentation structure is consistent with the current approach of many 
multinational enterprises (‘MNEs’).  However, the detailed contents set out in Annexes I 
and II to the Discussion Draft suggest that in many cases additional detail will be 
required at an early stage.  This suggests that achieving the OECD’s aim of reducing 
compliance costs arising from transfer pricing disputes (paragraph 4) might be at the 
expense of higher initial compliance costs.  This would favour those MNEs whose transfer 
pricing position is not already thought to be robust. 
 
Our initial discussions with MNEs regarding CbC reporting suggests that care should be 
taken by the OECD to consider the capabilities of IT systems to deliver the required 
information.  This is likely to be more onerous than expected, as although data is 
contained within systems, appropriate outputs may not be set up.  As there is currently 
no single standard model, costs to address this may fall unevenly and inequitably as a 
result. 
 
This cost may be proportionally higher for small or medium sized MNEs.  While only some 
countries currently offer exemptions from transfer pricing requirements for small and 
medium sized enterprises (‘SMEs’), the OECD might consider recommending that SMEs be 
exempted from CbC reporting.  This would be mindful of compliance costs and 
acknowledge the fact that the requirement to complete the CbC template in one country 
effectively mandates global compliance. 
 

• Relevant information 
 
It is acknowledged that it is impossible to find an acceptable ‘one size fits all’ set of 
thresholds.  However in the Discussion Draft there are instances where set requirements 
are provided; Annex I requests ‘the title and country of the office of each of the 25 most 
highly compensated employees in each business line.’  The OECD might consider whether 
proportionate measures provide a more practical solution, for example linked to metrics 
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such as turnover, transaction size, territory size or to the outputs of a functional 
analysis, as is the case with the Discussion Draft’s comments on materiality. 
 

Our responses to the OECD’s specific comments follow.  We ask that these are read in light of our 
general comments. 
 
Section B1 – Transfer pricing risk assessment 
 
Additional standard forms and questionnaires  
 
While standardisation is welcomed, the introduction of standard forms and questionnaires in 
addition to the CbC reporting template is unlikely to be helpful in practice, as this would 
increase the compliance burden for businesses without providing new information to tax 
authorities. The simplest approach in this area is likely to be the most effective. 
 
We anticipate that additional forms and questionnaires would essentially reshape information 
already provided by transfer pricing documentation and the CbC reporting template and, as 
such, these forms would be completed only for administrative disclosure purposes.   
 
Increasing the amount of raw data at a headline level, which both the CbC template and 
additional forms would provide, is unlikely to assist tax authorities to provide a meaningful risk 
assessment in the absence of the detailed analysis and context provided by the master file and 
local files.  This will increase the risk that risk assessments are concluded on the basis of either 
incomplete information or on a formulaic basis. 
 
Sharing of the transfer pricing risk assessment 

 
It would be appropriate for a tax authority to share its risk assessment with a business.  This is a 
step which might reasonably be expected if the real time engagement between taxpayers and 
tax authorities proposed in the OECD’s Transfer Pricing Risk Assessment Handbook is encouraged. 
 
Sharing these findings should be viewed as an important part of the risk assessment process as it 
provides clarity to the taxpayer regarding the tax authority’s conclusions and issues at stake.  
This presents an opportunity for the taxpayer to correct any misunderstandings or provide 
further information through real time engagement outside of the scope of a formal transfer 
pricing audit.  This is likely to reduce the administrative burden for both businesses and tax 
authorities. 

 
Section B3 – Transfer pricing audit 
 
Timely and swift risk assessments are beneficial to all parties.  However the OECD might usefully 
acknowledge that, while special requirements are not necessary where local taxpayers can easily 
provide full information, some subsidiaries may not have information from outside their territory 
or operations in their possession.  Some MNEs limit the visibility of certain information to their 
local operations for commercial reasons and this confidentiality should be preserved where it 
exists. 
 
The Guidelines might suggest that tax authorities seek information from the local taxpayer in the 
first instance.  However where it is not in that company’s power to provide that information, the 
Guidelines should place the onus on tax authorities to pursue their requirements through 
information sharing mechanisms.  As this situation is normally commercially driven, the 
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Guidelines should be clear that the need to use information sharing processes should not 
prejudice the transfer pricing risk assessment nor lead to penalties in its own right. 
 
Where information produced in other territories is requested and relied upon, the Guidelines 
might comment on the requirement for this information to be certified.  For example, Uruguay 
currently has a requirement for this kind of certification in the country of the information’s 
origin.  This is potentially a burdensome additional requirement given that only a minority of 
territories currently apply this kind of regulation. 
 
Section C1 – Master file  
 
Reporting basis 
 
Whether the master file should be undertaken on a line of business or entity wide basis is a 
question of presentation. Under the existing Guidelines, relevant connected party transactions 
throughout the business should all be addressed and our understanding is that this principle will 
not change in respect of the master file.  The OECD might reasonably leave businesses to arrange 
the information in their master file in the most effective way for their business model.  This 
clarity may be expected to benefit both the MNE preparing the documentation and tax authority 
reviewers. 
 
The OECD may wish to comment on the wider issue of how much information in a master file 
organised by business line may be required in support of a particular local file.  For example, if a 
group’s only entity in France is a distributor for a single division, much of the content of a full 
master file document prepared on an entity wide basis could be irrelevant to the local company 
in question where these separate divisions do not transact.  Requirements – and so the 
expectations of local tax authorities – might in practice be limited to the full relevant 
information. 
 
Section C1 – Country by country reporting  

 
Inclusion of country by country reporting in the master file 
 
A key objective of transfer pricing documentation requirements will be to provide a clear picture 
of an MNE’s intercompany pricing policy and implementation in the context of its business and 
value chain to tax authorities for their risk assessment.  Ideally, this should be achieved without 
unnecessary administrative effort and cost on either side.  With this in mind, we suggest that a 
useful test that the OECD might apply would be to confirm that the proposed documents and the 
work required to generate them are mutually supportive and not duplicative. 
 
The CbC template focuses on financial data, which may in practice require a material level of 
context and explanation on the supporting schedule shown in Annex III of the Discussion Draft.  It 
is likely to be difficult to draw conclusions regarding whether the arm’s length standard has been 
met if financial information is considered in isolation.  Much of this explanation might be 
provided by the master file, although as local data is required some may need to be referenced 
to specific local files.  Equally some supporting information, for example to explain the absence 
of a tax charge through the utilisation of brought forward tax losses, may not fall within the 
transfer pricing documentation at all. 
 
As the subjects, objectives and outputs CbC template and master file are not fully consistent, we 
suggest that the OECD retains the treatment of each as separate documents.  To prevent 
duplication, the additional information to the CbC template might reference the master file or 
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local file where appropriate, with the expectation that this may be provided to a tax authority if 
relevant and required.   
 
This separation may also make more practical the OECD’s proposed requirement that small and 
medium sized entities (‘SMEs’) be required to provide CbC reporting (paragraph 30).  Inclusion of 
CbC reporting in the master file itself could lead to an SME being required to prepare both, so 
effectively removing the benefit of an SME exemption for those territories which choose to offer 
it. 
 
‘Bottom up’ v ‘top down’ reporting requirements for the country by country template 

 
As discussed above, systems requirements will be a key issue for effective and timely CbC 
reporting and extensive changes may impose additional reporting costs on MNEs.  The extent of 
this cost will depend on the efficacy of current arrangements and the way reporting systems are 
configured at present.  This question should be considered alongside the objectives of the CbC 
template. 
 
There are merits to each approach. 
 

• A top-down approach would facilitate a reconciliation of the CbC reporting template and 
a group’s consolidated accounts, explaining the split of income, profit and tax in a global 
context that could be reconciled centrally. However, there are practical challenges to 
this approach as the Discussion Draft sets out:  consolidation steps may need to be 
backed out, potentially requiring an element of formulary apportionment, while it may 
not be possible to read across directly from intercompany transactions to results due to 
the effect of consolidation.  
 

• The bottom-up approach is a logical starting point as it is each entity which will be 
examined by tax authorities.  Information from local management accounting systems 
will provide a closer link to transactional data.  This may be more practical for many 
businesses as it does not require the additional central analysis implicit in a top down 
approach.  The use of management accounts data and local reporting standards may not 
immediately read across to statutory (group or local) accounts, or between entity CbC 
reports.  If it is expected that these are reconciliations which tax authorities will (or 
should) expect, for example around different year end dates.  Additional analysis will 
again be required and a bottom up approach is likely to be rendered less practical as a 
result. 
 

It is unlikely that either approach will be practical or without cost for all MNEs to implement as 
some will be set up in a way that naturally favours one over the other.   
 
If the purpose of CbC reporting is to review key financial metrics of a particular MNE in isolation 
then the OECD might consider whether a rigid requirement is necessary provided that one of 
these approaches is applied consistently across a group in each period and from year to year.  A 
default method might be proposed – bottom up may be the most theoretically appropriate – but 
with the ability of the MNE to elect to apply the other approach (in this case top down).  At a 
minimum, this will prevent additional cost for those businesses not currently set up for a single 
selected approach. 
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Entity by entity reporting v country consolidations using bottom up reporting 
 
If CbC reporting is to test the transfer pricing policy in each entity, limiting reporting to an entity 
by entity basis might be considered reasonable. 
 
If the purpose of the template is to provide headline comparisons, then country consolidation 
would be required.  As not all MNEs are required to prepare consolidated accounts at a country 
level, this would impose increased compliance costs on some MNEs.  The OECD may wish to 
consider the effectiveness of this kind of consolidation for transfer pricing purposes as it would 
involve the elimination of intercompany transactions within that territory.  However, if a main 
aim is a comparative analysis of an MNE’s performance by country, rather than transfer pricing 
risk assessment, we recommend that the OECD exercises care in its guidance for tax authorities 
as the bare data included in the CbC template might be considered insufficient to draw 
conclusions from such an analysis. 
 
Source and characterisation of income, and allocation of costs, under a top down model 
 
As discussed above, the use of a top down approach is likely to require an element of 
apportionment which is likely to be inconsistent with the arm’s length standard.  If used, any 
apportionment should be specific to the facts and circumstances of each business and its basis 
will need to be explained.  The master file and local files are likely to provide supporting detail 
regarding the activities of an MNE which the additional information to the template might 
reference.   
 
Reporting of an aggregate number for tax paid on a cash or due basis per country 
 
The reporting of corporate income tax paid is unlikely to be effective when addressed solely as a 
headline number, due to the impact of brought forward losses or other offsets.  These effects 
might lead to an unfavourable risk assessment when taken out of context, or require the addition 
of a material level supporting information to the template.  The OECD might consider the 
effectiveness of tax paid in a given year as an indicator of transfer pricing risk and whether the 
benefit of this information outweighs its potential for misinterpretation.   
 
If a headline corporate income tax amount is required, providing this at a country level may be 
most practical as this will incorporate the effects of local offsets such as group relief or fiscal 
unities, which otherwise might provide an incomplete picture if the entities are shown 
separately. 
 
A tax due basis may be the more effective indicator, as this will more closely reflect the 
reporting in the financial statements.   
 
Reporting of withholding tax paid 
 
As above, the reporting of a bare number in respect of withholding tax (‘WHT’) paid carries the 
risk that it is either read without context or requires additional explanation to be prepared by 
the taxpayer.  Again, the OECD may wish to consider whether this will support the risk 
assessment process without leading to information requests that effectively enquire into robust 
positions.  While the reporting of the headline number may not add greatly to an MNE’s 
compliance burden, this would change if detailed follow up questions from tax authorities 
became routine. 
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Reporting of aggregate cross-border payments 
 
It is not expected that the reporting of cross border payments between associated entities, 
including royalties, interest and services fees, should add significantly to the compliance burden 
as these amounts are already expected for the financial analysis contained in transfer pricing 
documentation. 
 
The issue of context for these amounts may be less onerous than for corporate income tax or 
WHT amounts as a MNE’s transfer pricing documentation should provide the necessary context 
and support.  In this way, the CbC template and the transfer pricing documentation are mutually 
supportive.   
 
Nature of business activities and measures of economic activity 
 
As above, where the master file, local file and CbC template are mutually supportive, the OECD 
should resist the pull of either duplication or excessive categorisation.  Any duplication should be 
considered unnecessary.  Excessive categorisation risks oversimplification of the facts and 
circumstances of a business contained in the transfer pricing documentation, and the conclusion 
of a risk assessment being made on too limited a basis as a result.   
 
There is also a risk that too much information in the CbC will limit its clarity and effectiveness, 
especially when other documents provide more detailed consideration of relevant areas. 
 
D3 – Materiality 
 
Guidelines on materiality would be helpful to focus administrative resources for both MNEs and 
tax authorities most effectively.  The OECD’s discussion of materiality needing to be in the 
context of both business activities and the size of the local economy suggests that limits based 
on total amounts are rightly problematic.  The OECD might consider thresholds based on turnover 
or similar indicators, as well as referencing the treatment of low risk areas set out in its work on 
Safe Harbours. 
 
D5 - Simplification of the documentation process 
 
The most effective simplification of the documentation process would be the harmonisation of 
requirements and expectations between fiscs, as this would prevent duplication and the re-
presentation of the same information for different audiences.  The OECD’s current proposals 
could be very helpful in this regard, provided the outcome does not simply default to the level of 
the most onerous current regulations. 
 
The acceptance that there may in practice be little change to the transfer pricing 
documentation from year to year (paragraph 33) is also helpful.  This could enable a primary 
focus on changes to the business, which may be viewed as higher risk. 
 
We support the OECD’s proposal in paragraph 34 to recommend a three-yearly update of a 
comparables study with the interim update of its component financial data.  The OECD may wish 
to clarify the appropriate expected action if the number of comparables in the original set 
reduces in the interim.  Also, the OECD might again consider how this links in with their work on 
Safe Harbours to further limit requirements with regard to low risk transactions. 
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D6 – Language 
 
Translation can be costly and so any additional requirements should ideally be minimised.  In 
practice, a master file is either prepared in English or the language of a business’ headquarters.  
It is likely that a local file will be prepared in that language in the first instance.  We propose 
that this should be considered appropriate for initial local submission, with translation only 
performed if there is a need and request from the local tax authority.  The aim of this would be 
to prevent unnecessary translation costs being incurred in advance of the risk assessment 
process. 
 
D8 – Confidentiality 
 
It is assumed that present levels of tax authority confidentiality will be retained for all business 
information, including CbC reporting.  While tax authorities share information between 
themselves, there should be no question of this kind of reporting entering the public domain or 
forming the basis of secret comparables. 
 
When dealing with local subsidiaries, as discussed above there may be commercial sensitivity 
over certain group data which would not normally be shared with the local operations by the 
head office.  It may be helpful for the OECD to explicitly refer to this and provide guidance to 
tax authorities to facilitate engagement directly with head office personnel if requested by the 
local taxpayer.  This may avoid procedural blockages where a local subsidiary cannot provide 
information and prevent the need for information sharing procedures between tax authorities.  If 
information sharing is required in these circumstances, it should be considered a practical step 
that does not automatically trigger penalties for the taxpayer. 
 
Section E – Implementation 
 
We suggest that in the first instance transfer pricing documentation should be sought from the 
local taxpayer by tax authorities.  Information sharing provisions tend to be lengthier and should 
be used only when necessary, for example as described above. 
 
The transfer pricing documentation, or its relevant components, should be requested by tax 
authorities where a review and risk assessment is sought.  This will enable specific provision 
rather than the filing of potentially large quantities of information by default. 
 
Annex I  
 
Reporting of APAs, MAP and other rulings 
 
Knowledge of APAs, MAP and other rulings can have practical benefit for taxpayers and tax 
authorities when assessing risk, for example by giving comfort that positions have been 
examined.  Notification of these kinds of process and current rulings might usefully be included 
in the master file, although this should be limited to the ‘list and brief description’ currently 
proposed. 
 
Other comments 
 
If it is accepted that there is to be more of a global structure and tone to transfer pricing 
documentation, it would be useful for the OECD to provide guidance on how business might set 
out their documentation and disclosure where different fiscs operate different qualifying 
thresholds for transfer pricing, for example varying definitions of related parties. The risk for 
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business is that global disclosure otherwise becomes anchored to the requirements of the most 
onerous territory. 
 
In a global transfer pricing policy, some inconsistency may result from operations in territories 
where local rules differ substantially from OECD principles, for example Brazil. The situation may 
arise where operations in such a territory attract a greater return under local rules than had they 
applied the arm’s length standard. The OECD might helpfully add to the Documentation guidance 
for tax authorities in the group’s OECD territories on how they might reasonably acknowledge 
this or respond in a way that does not trigger an automatic enquiry. 
 
Support for wider co-operation would also be beneficial. Acknowledging that some territories fall 
outside the OECD’s sphere of influence, explicit consideration of synergies or differences with 
similar guidance published by the United Nations or others would further increase clarity and 
comfort to businesses in preparation of transfer pricing documentation for transactions which 
cross these boundaries. 
 
On a related point, the approach proposed appears to envisage a settled business documenting 
established policies. This is not always the case. Those businesses expanding into new territories 
are often smaller multinationals without extensive resources to devote to transfer pricing 
documentation, and might reasonably prioritize commercial implementation. In these cases, the 
more extensive master file/local file structure is less likely to provide the same economies of 
scale available where a policy is established and so maintaining effective compliant 
documentation may in fact prove more onerous for businesses in that position. The OECD might 
consider whether guidance can be provided in this area. 
 
Conclusion 
 
We support the OECD’s efforts to put in place a transfer pricing documentation framework that is 
both effective for tax authorities’ risk assessment and practical for business.  We would support 
further consideration in the identified areas to ensure that additional compliance requirements 
placed on businesses are consistent and reasonable.  In particular, further guidance from the 
OECD would be welcomed to focus country by country reporting on effective risk assessment and 
prevent it from becoming an implicit or explicit platform for high level comparative country 
analysis with limited consideration of the functional analysis of the business. 
 
We would like to thank the OECD again for this opportunity to comment and should be happy to 
expand on these points and contribute to further stages of this review if required. 
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For clarification of any aspects of this response sent on behalf of the BDO transfer pricing 
network, please contact: 
 

Anton Hume 
Partner, BDO UK 
anton.hume@bdo.co.uk 
+44 20 7893 3920 

Duncan Nott 
Director, BDO UK 
duncan.nott@bdo.co.uk 
+44 20 7893 3389 

Dr Dirk Elbert 
Partner, BDO Germany  
dirk.elbert@bdo.de 
+49 69 95941 438 

Ariel Efraim 
Partner, BDO Argentina  
aefraim@bdoargentina.com 
+54 11 4106 7000 ext 101 

Michiko Hamada 
Senior Director, BDO USA 
mhamada@bdo.com 
+1 212 885 8577 

Veena Parrikar 
Principal, BDO USA 
vparrikar@bdo.com 
+1 408 352 3534 

 
 
Yours sincerely 
 
 
 
 
 
Anton Hume 
Global Transfer Pricing Leader 
For and on behalf of BDO LLP 
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OECD DISCUSSION DRAFT ON TRANSFER PRICING 
DOCUMENTATION (“TPD”) AND COUNTRY BY COUNTRY 

(“CbC”) REPORTING 
 

Submitted by email: TransferPricing@oecd.org 

 

Dear Joe and Marlies, 

Please find below BIAC’s comments on to the OECD Discussion Draft on TPD and CbC Reporting 
issued on 30 January 2014 (“The Discussion Draft”). 

As we all know, the Base Erosion and Profit Shifting (BEPS) project has an ambitious timeframe 
which puts pressure on the OECD, tax administrations, business and other stakeholders to ensure 
that the output is effective but also targeted and proportionate.  We thank you for being flexible in 
your contacts with stakeholders, and your willingness to release an early document to allow more 
effective engagement with you on these topics.  Given the timeframe, and understanding the 
pressures you face, BIAC has for the first time in the BEPS project sought to draft a consensus 
document to represent business views more generally, rather than simply funnelling views from our 
members.  In areas where consensus could not be reached, those are noted in an appendix, but 
much of the document reflects a broad BIAC consensus. 

Purpose of Action item 13 

BIAC believes that improving transparency to (and between) governments and reducing compliance 
burdens lie at the very heart of this project, as acknowledged in the BEPS Action Plan. This project 
should provide tax administrations with data that is useful to them – both through the CbC reporting 
tool, as well in the master and local files – without burdening business with further requirements for 
extensive information.  

Reducing the compliance burden of TPD 
At the November consultation on TPD, both businesses and governments agreed that significant 
unnecessary work currently goes into producing huge volumes of TPD, much of which is not read or 
is not used effectively by governments.  

We were, therefore, somewhat discouraged to see the extensive requirements of the proposed 
master file and local file which will all add to the already substantial compliance burden faced by 
business. More information is not the answer; more targeted information is. We would ask you to 
reconsider the requirements in the Discussion Draft to ensure that the benefit of providing any data 
requested considerably outweighs the costs of providing it. The Discussion Draft, as it stands, will 
likely significantly increase the number of man-hours and cost required to comply with TPD 
requirements, and will divert effort from core value-adding activities. 

mailto:TransferPricing@oecd.org
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CbC reporting as a tax risk assessment tool 
The CbC report was intended by the G8 to provide “relevant information on the financial position of 
multinational enterprises” which would allow tax administrations to “identify and assess tax risks”. 
Officials and government ministers have also since explained that this is intended to be a “high-level 
risk assessment tool”. We are concerned, however, that the current template goes well beyond that 
objective in the amount of detail asked for, and will create a disproportionate increase in the 
compliance burden businesses face.  One reason for this concern is the proposed inclusion of the 
CbC report in the master file, which suggests that the template is a transfer pricing tool which can 
be used for transfer pricing risk assessment and full audit purposes. This does not seem to fit with 
the original mandate for a high-level risk assessment tool, and we strongly believe the difference 
between the two should be very clearly articulated. When that is done, the amount of information 
required for the template can be significantly reduced to allow for a more effective focus on high-
level risks. 

Flexibility in CbC reporting 
In our consensus comments, BIAC supports flexibility in many areas of the CbC report. Given the 
wide variety of information reporting systems within multinational groups, no one scheme of CbC 
reporting will work while also avoiding substantial burdens for all businesses. Imposing stringent 
requirements to report information in a particular way, therefore, will result in further very substantial 
systems and reporting costs to a large number of taxpayers that will be disproportionate when 
considered against the high-level risk assessment objective of the CbC report. What is most 
important is consistency within a group to allow for that high-level risk assessment, rather than 
something that allows for comparisons between groups.  

Confidentiality 
Many of the OECD’s proposals, particularly with respect to the CbC report and master file include 
various pieces of commercially sensitive or confidential information. It is important that tax 
administrations ensure that this information is protected.  The confidentiality of information provided 
by taxpayers is a core principle of an efficient and effective tax administration that both protects 
businesses commercially and enables more open communication with tax authorities. We strongly 
believe that the master file and CbC report should only be provided by taxpayers to their home 
(headquarter) tax administrations, to then be shared through existing exchange of information 
channels with the necessary confidentiality requirements.  

************************************* 

We hope that you find our consensus comments useful as you consider modifications to the 
Discussion Draft. BIAC’s members are available at any time to discuss our comments if that would 
be useful to the OECD and we look forward to the public consultation on these topics.  

Sincerely,   

 

Will Morris   
Chair, BIAC Tax Committee   

 

CC: Mr. Pascal Saint-Amans,  
Director of the Centre for Tax Policy and Administration  
Organisation for Economic Co-operation and Development 
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BIAC consensus responses to OECD questions 
B.1. Transfer pricing risk assessment 

Comments are requested as to whether work on BEPS Action 13 should include development of 
additional standard forms and questionnaires beyond the country-by-country reporting template. 

1. BIAC supports a common OECD framework for Transfer Pricing Documentation (TPD) across 
countries to eliminate local differences and reduce the compliance burden on taxpayers. Such 
a common framework could facilitate the presentation of more standardised information for tax 
administrations which should assist with tax authority reviews. We are, however, concerned 
that the detail of the OECD’s proposed two-tier (master file and local file) TPD framework, as it 
stands, will significantly increase the compliance burden and costs faced by business. Efforts 
should be made to address this issue, partially through materiality thresholds or safe harbours 
(including the exclusion of low risk transactions).  

2. Preparing TPD as set out in the Discussion Draft will be an intensive process that requires 
judgment and a full understanding of the functions, assets and risks associated with the 
transaction under review. The proposed TPD requirements will impose a significant 
administrative burden on taxpayers (and also tax administrations) that will likely be 
exacerbated by the legislative difficulties of achieving consistency across OECD and G20 
members.  BIAC supports the adoption of a safe harbour concept for Small and Medium Sized 
Enterprises (“SMEs”) and for non-material transactions in order to reduce the compliance 
burden. 

3. BIAC believes that both improving transparency and reducing compliance burdens should be 
at the very heart of this project. More streamlined TPD requirements for low risk businesses 
and transactions should be supported to achieve a mutually beneficial result for tax 
administrations and tax payers. Care should also be taken to avoid the need for excessive 
work to determine what is, and is not, high or low risk. With respect to transparency, we 
encourage the OECD to take full account of all existing reporting requirements that  MNEs 
face and the information tax administrations currently have available to them before finalising 
any onerous additional requirements. We note in this regard that many tax administrations 
already receive more information that they can effectively process. 

4. The inclusion of other standard forms, beyond the CbC reporting template, risks further adding 
to the OECD’s two-tiered approach that is already overly broad in its requirements. Although 
the theory of additional ‘standard’ or quantitative disclosures in place of more qualitative 
existing requirements may be appealing, it is likely that the diverse nature of MNEs across 
territories, industries and sectors would make the development of such standard forms very 
difficult and should not be pursued unless the initial attempt at more standardisation is 
successful (however, we believe there will already be a real risk of countries extending their 
own requirements beyond the OECD’s proposals). It is also likely that broad adoption of such 
forms would be a challenge with the result being an increased, rather than reduced, 
compliance burden. BIAC strongly believes that any move towards the inclusion of, for 
example, additional quantitative TP specific information in local country tax returns should 
result in a corresponding reduction in the burden of preparing TPD. Also, jurisdictions with 
such additional local requirements should consider how the new OECD proposals interact with 
their existing rules. Preferably, such additional forms should only be considered to be 
appropriate if they can be adopted on a multilateral basis. There is clear scope for duplication 
of information that will be disclosed in either the CbC report or local file. This should be 
avoided.  

5. BIAC believes that the OECD should focus on the development of the CbC report and only 
consider additional standard forms and questionnaires if the CbC report proves to be effective 
for high-level risk assessment purposes and if such forms can be implemented multilaterally. 
The master file, local file, and CbC report should provide more useful information and reduce 
taxpayer burden.  We are concerned that despite the OECD’s best intentions, it may prove to 
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be very difficult to reduce existing local country requirements, so new OECD templates and 
questionnaires would add to, rather than replace separate country reporting requirements.  As 
discussed below, we believe that the CbC reporting should be prepared as a stand-alone 
document and not be combined with the master file and/or local file.  

6. Paragraphs 5.1 and 5.3 suggest that the two-tiered approach, which at present includes the 
CbC report, master file and local file, should satisfy the objectives of a Transfer Pricing Risk 
Assessment (TPRA) and a thorough audit. BIAC continues to be concerned that if all 
components of the TPD must be available concurrently to satisfy both of these requirements 
then not only will the compliance burden not be reduced for low risk businesses, but will 
actually be increased. This seems counterintuitive as BIAC understands the purpose of TPRA 
as being precisely to reward the sheep, and focus more attention on the goats. BIAC believes 
that TPD should provide tax administrations with relevant information in order to conduct 
efficient TPRAs and only form part of the information that would be required in a full audit. 
TPD by itself cannot provide all information necessary for a comprehensive audit, 
supplementary information will almost always be required. The current proposals risk 
swamping tax administrations with substantial volumes of information that is not relevant and 
only drives inefficiency. Indeed, the Arm’s Length Principle, and documentation to support its 
application, should continue to “promote the growth of international trade and 
investment1”.The Discussion Draft should include separate sections to deal with TPD in the 
context of TPRA (i.e. using the master file – paragraph 5.1) and audit (i.e. using the master 
file, local file and other evidence – paragraphs 5.2 and 5.3).  

7. As BIAC believes that the CbC report should be submitted on a stand-alone basis and should 
not form part of TPD, the guidance relating to its population and use should be provided 
outside of the OECD Transfer Pricing Guidelines for Multinational Enterprises.  

8. BIAC encourages the OECD to develop its approach to TPD closely with the development of 
its Handbook on TPRA to ensure that the TPD requirements proposed meet the objectives of 
reducing the burden on businesses and tax administrations who both operate with scarce 
resources. There is relatively little in the proposed Chapter V language at present to suggest 
how the compliance burden of businesses might be reduced or tailored to the level of tax risk 
posed. Opportunities should be taken to ensure that TPD requirements are less extensive, or 
at least more targeted, that audits are dealt with more rapidly and that double tax is relived 
more effectively. 

9. Paragraph 14 states that “where a jurisdiction requires particular information to be kept for 
transfer pricing audit purposes, such requirements should balance the administration’s need 
for information and the compliance burdens on taxpayers.” Although BIAC agrees with 
managing the compliance burden, we are concerned such language could create an implicit 
acceptance that countries can routinely go beyond the requirements of the two-tier approach 
established by new Chapter V. BIAC would support stronger language to encourage 
consistency across countries where possible, and that broader information requests should 
only be requested in exceptional circumstances. 

10. We also note that simplification and a reduction in compliance burden will only be achieved if 
the information provided through CbC report enables tax administrations to undertake 
effective high level TPRA procedures. As BIAC has previously stated, if businesses are able 
to provide useful information for risk assessment purposes (through the provision of the CbC 
report and other tax authority specific risk assessment tools), and a low level of risk is 
identified, then there should be some mechanism through which the subsequent TPD 
compliance burden should be reduced. This should include a reduced level of detail required 
in the TPD (e.g. master file and country file).  The Discussion Draft is silent on how the 
compliance burden might be reduced. Other measures such as reducing the reporting 

                                                
1
 OECD Transfer Pricing Guidelines – 2010, Paragraph 1.8 
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requirements for group members that are a small part of the MNE group, or for transactions 
within an MNE group that are small, would help reduce the compliance burden. 

11. Compliance costs for taxpayers are significantly increased by inconsistent documentation 
requirements around the world.  This inconsistency necessitates changes, some major and 
some minor, to meet each set of requirements, and this comes at additional cost.  
Alternatively, judgements are made about the risk of not fully complying in certain jurisdictions 
and maintaining just one version of the documentation.  Previous attempts to harmonise 
regional or global documentation requirements have tended to adopt the most extensive 
requirements of any one jurisdiction, with little regard to whether that information is more than 
what is useful to meet reasonable objectives.    

12. The current BEPS project, with its considerable political backing, presents the opportunity for 
countries to be required to adopt in their national rules, or through a multilateral instrument, 
one global standard.  BIAC believes that governments should commit to adopting a consistent 
and streamlined standard if a substantial increase in compliance burdens and associated 
costs is to be avoided. 

Comments are also requested regarding the circumstances in which it might be appropriate for tax 
authorities to share their risk assessment with taxpayers.  

13. BIAC strongly supports the OECD’s work on Cooperative Compliance which improves trust 
between tax administrations and business. The concept enables both parties to reduce 
uncertainties over a company’s tax position more efficiently and effectively. A move to the 
sharing of tax risk assessments with business would be welcomed.  

14. BIAC believes that tax administrations ought to routinely share their risk assessments with 
taxpayers.  Sharing the risk assessment may avoid unnecessary work for both sides (e.g., the 
pursuance of an audit) when the taxpayer could easily explain the concern that give rise to the 
perceived risk (and avoid the misunderstanding of facts and circumstances.) This would also 
allow taxpayers to better focus their efforts on areas perceived as high risk by the tax 
administration.  BIAC supports efforts to increase cooperative compliance which requires trust 
on both the part of the taxpayer and the tax administrations.  One way for tax administrations 
to demonstrate trust is by sharing their risk assessments. In our view, tax administrations 
should share their risk assessments unless they believe that the taxpayer has demonstrated a 
lack of cooperation or a deliberate pattern of non-compliance. In addition, BIAC believes that 
tax administrations should share risks assessments with one another; such sharing may lead 
to a better common understanding, pre-empt audits, and lay the foundations for early Mutual 
Agreement Procedures (MAP). 

15. In its Statement of Tax Principles, BIAC states that “relationships between international 
businesses and tax authorities should be transparent, constructive, and based on mutual trust 
with the result that tax authorities and business should treat each other with respect, and with 
an appropriate focus on areas of risk.” The exchange and discussion of risk assessments 
could form part of a more transparent relationship. Furthermore, discussions through more 
open relationships between tax payers and tax administrations could cover decisions to be 
made on how best to structure TPD for particular MNEs. 

B.3. Transfer pricing audit 

Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

16. BIAC believes that tax administrations should have access to relevant information in order to 
conduct transfer pricing audits and risk assessments but that an excessive burden should not 
be imposed on taxpayers. That being said, it may be the case that local taxpayers will not 
have direct access to certain specific pieces of information (including the financial results of 
associated enterprises). While taxpayers should make reasonable efforts to provide complete 
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and adequate TPD, tax administrations should exploit existing instruments, such as existing 
information-exchange mechanisms, in order to obtain information in the possession of 
associated enterprises located outside their jurisdictions. Local legal entities may not be fully 
aware of the level or significance of intercompany transactions and often do not have power or 
authority to mandate the production of documentation from other members of the group.  

17. BIAC believes that master file documentation should only be submitted to the tax authority of 
the MNE’s parent2 jurisdiction (when requested) and should not be shared by the taxpayer 
with every country in which the group does business. We disagree with the proposed 
language of paragraph 15 of the Discussion Draft which states it is “important that the tax 
administration is able to obtain directly [….], information that extends beyond the country’s 
borders.” (emphasis added). Without the structure and protection afforded by formal tax 
administration exchange of information tools, this proposal would quickly result in a complex 
web of unmanageable requests for information to MNE headquarters from multiple tax 
administrations around the world, further increasing the burden associated with TPD.   

18. We do believe that specific country related information could be shared with the tax 
administrations of other jurisdictions but only under existing tax treaties or Tax Information 
Exchange Agreements (TIEAs) or other appropriate multilateral or bilateral agreements, such 
as the Multilateral Convention on Mutual Administrative Assistance in Tax Matters (the 
“Multilateral Convention”).  BIAC notes in this regard that the Multilateral Convention is open 
to all countries, which may represent an effective solution to ensuring that developing 
countries are able to join. This may also help to address confidentiality concerns regarding 
access to information. 

19. We also note that a formal filing requirement for the master file before any audit or enquiry has 
been initiated will vastly increase the volume of information submitted to tax administrations on 
an annual basis. For complex MNEs, master file documents may be of significant length and 
contain very complicated analysis and information. BIAC would support the filing of TPD in the 
parent’s jurisdiction as and when audits and enquiries are initiated. 

20. Treaty Information Exchange mechanisms provide treaty partners with access to relevant 
information and also ensures that the requesting country has appropriate rules and practices 
in place to maintain confidentiality.  Sharing of master file data and CbC report directly with 
every country where an MNE has a group member or permanent establishment, regardless of 
information sharing treaty mechanisms, would greatly increase the risk of commercially 
sensitive and confidential information being shared without restrictions. BIAC believes this 
should be avoided.  

21. At a very minimum, countries that do not have access to information through normal treaty 
channels should be required to sign up to and comply with the Multilateral Convention. Even 
where countries do sign up to the Multilateral Convention, clear guidance would be needed to 
ensure that information demands from tax administrations are relevant, reasonable and 
proportionate and to clearly reaffirm that confidentiality would be required. The requesting tax 
administration should only be permitted to obtain relevant country specific information for the 
transfer pricing transaction(s) they are assessing.  

22. With the assistance of the BIAC Business Advisory Group, the OECD is currently working on 
guidance to implement the Automatic Exchange of Information Standard. The OECD should 
continue to develop its work in this important area to ensure that proposals and guidance are 
effective and efficient in sharing the information collected from financial institutions that is 
important to tax administrations. BIAC does not support modifying the standard to 
accommodate transfer pricing concerns or the development of other new or parallel exchange 
mechanisms, as this would likely complicate the complexity of sharing information. TPD and 

                                                
2
 Reference to the “parent” in this document refers to the “Reporting MNE” identified within the Discussion Draft as “the ultimate parent 

entity of an MNE group.”  
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the existing regulations for exchange of information are the appropriate mechanisms for the 
collection and dissemination of this information.   

23. To the extent that certain information is subject to automatic exchange under the AEOI rules 
that are being developed, nothing in the TPD requirements should change that result.  
However, we believe that the master file or CbC report should not be automatically exchanged 
but should be exchanged only upon request and only subject to the protections provided by a 
tax treaty or a TIEA.    

24. We note that information requested by tax administrations must be relevant for the audit/risk 
assessment in question and should avoid the sharing of confidential or commercially sensitive 
data. Clear guidance in revised Chapter V would be welcomed on that point. 

C.1. Master file 

Comments are requested as to whether preparation of the master file should be undertaken on a 
line of business or entity wide basis. Consideration should be given to the level of flexibility that can 
be accommodated in terms of sharing different business line information among relevant countries. 
Consideration should also be given to how governments could ensure that the master file covers 
all MNE income and activities if line of business reporting is permitted.  

25. BIAC is concerned that the master file concept seems to assume central knowledge of all 
related party transactions across an MNE. MNEs are generally significant in size and operate 
a number of different district business lines which may have particular regional focuses. The 
preparation of a global master file for one of the more complex MNEs would be a major 
undertaking and would risk being incomplete, partly due to the sheer volume of transactions 
undertaken. We are also concerned that the OECD seems to be changing the fundamentals of 
TPD by requiring a more extensive set of information on a more prescriptive basis. Careful 
consideration should be given to why and how the current TPD guidance is not adequate 
before such wholesale changes are adopted.  

26. The master file concept as it described illustrates a lack of understanding of the significant 
compliance burden that would be imposed on business. Organisations that currently adopt a 
similar ‘master file/local file’ approach to TPD do not often prepare documentation for all of 
their transactions and entities, often employing risk based approaches to manage the already 
significant compliance burden. Requiring full master file/local file documentation for all 
transactions and entities on an annual basis would multiply the work required by many times. 
The cost of this to business and the ability of tax administrations to process the additional 
information should be carefully considered alongside the expected benefit. 

27. In addition to permitting a business line approach, consideration should be given to whether a 
more modular approach could be utilised to manage the compliance burden. Such an 
approach would only require the completion of information relevant to the MNE/business 
line/transaction in question, rather than imposing a significant compliance exercise in all 
cases.  

28. It is not uncommon for MNEs to operate across a number of different industries and business 
lines. In such cases, the preparation of global information on a group-wide basis may not be 
straightforward and may result in a master file document (for the avoidance of doubt, 
excluding the CbC report) that is too large and complex for tax payers to prepare and for tax 
administrations to effectively process. Flexibility should be provided for tax payers to prepare 
their master file TPD on a group-wide or business line basis. If prepared on a business line 
basis, a reasonable approach could be to state how that business line fits into the structure of 
the global business. The Discussion Draft (paragraph 18) provides that “taxpayers should be 
able to prepare the master file either for the MNE group as a whole or by line of business, 
depending on which would provide the most relevant transfer pricing information to tax 
administrations.” It is not clear how taxpayers would make this determination, which might be 
very complex for a taxpayer operating a global business.  The choice between line of business 
and entity wide ought to be determined at the election of the taxpayer. 
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29. Up front discussion and cooperation between taxpayers and tax administrations should be 
encouraged to ensure valuable resources are used effectively and that focussed 
documentation is produced in the best way to reflect the structure and operations of the MNE. 

30. BIAC also supports the flexibility to prepare global TPD for specific transactions, rather than 
by global business or business line where they can be distinctly identified and the 
documentation of the transaction on a stand-alone basis is the most effective way of preparing 
TPD.   

31. To further assist in managing the compliance burden, the OECD should use this opportunity to 
provide clear guidance on low-risk or low profit transactions that ought not to require 
significant resource to document for master file or local file purposes.  

32. Standardising TPD requirements across OECD and G20 members also presents an 
opportunity to standardise some of the key principles that underpin transfer pricing and the 
preparation of TPD. For example, one area where consistency would be welcomed is the 
definition of a ‘related party’ for transfer pricing purposes. Without true coordination, 
standardisation of TPD will be a significant challenge to implement and will ultimately provide 
limited benefit. 

A number of difficult technical questions arise in designing the country-by-country template on 
which there were a wide variety of views expressed by countries at the meeting of Working Party 
n°6 held in November 2013. Specific comments are requested on the following issues, as well on 
any other issues commentators may identify: 

Should the country-by-country report be part of the master file or should it be a completely 
separate document? 

33. The CbC report was intended by the G8 to provide “relevant information on the financial 
position of multinational enterprises3” which would allow tax administrations to “identify and 
assess tax risks”. The inclusion of the CbC report in the master file suggests that the template 
is a transfer pricing tool which can be used for risk assessment and full audit purposes. This 
does not seem to fit with the original mandate. The CbC report should only be used for risk 
assessment purposes. 

34. BIAC supports the preparation of the CbC report as a stand-alone document (outside of the 
master file or tax return) for high-level risk assessment purposes.  

35. BIAC believes that the proposed information to be included in the CbC report goes well 
beyond what is required to provide a high-level risk assessment for tax administrations. We 
also have significant concerns that the proposed content of the report could encourage the 
application of formulary apportionment-type calculations by tax administrations to propose 
transfer pricing adjustments. We welcome several public comments made by the OECD that 
formulary apportionment should not be pursued as an option to replace the arm’s length 
principle.  We are, however, concerned that the level of detail in the draft CbC report risks 
contradicting these statements.  

36. BIAC believes that including columns for revenues, earnings before tax, a tax figure, number 
of employees and activity code should provide sufficient information for a high level risk 
assessment. We believe that the other proposed data points are not necessary for a high level 
risk assessment and should be considered as part of a review of the local file. This includes 
tangible assets and employee costs (which would be largely meaningless without other 
qualitative data) and royalties, interest and service fees (which are included in the local file 
proposals). We also note that some countries/treaties do not include a place of effective 
management test.  The country listed should be country of residence plus permanent 
establishments. 

                                                
3
 2013 Lough Erne G8 Leaders' Communique  
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37. Although an activity indicator may be helpful in many instances, the OECD should consider 
their limitations for certain sectors, where such codes may be less informative or where single 
entities operate across multiple areas. In those cases, if the tax administration has identified a 
risk indicator, the local file should provide sufficient information on activities and functions and 
further information should not be required in the CbC report.  

38. With respect to the number of employees, MNEs should be permitted to provide this using 
data maintained for other purposes rather than specify particular rules to avoid an 
unnecessary compliance burden. Companies should be permitted to use data they already 
maintain and to identify what that data represents. It is unclear how employee expense might 
be useful for the purposes of a high-level risk assessment exercise. The cost of living in 
particular countries and other economic factors would need to be considered to allow 
reasonable interpretation. It would be excessively burdensome to expect MNEs to provide this 
additional information and to have to explain cost differentials between countries when the 
number of employees should be sufficient for a high level risk assessment tool.  The OECD 
should also consider whether this data provides tax administrations with additional information 
over and above what is already included via other channels (e.g. payroll, VAT or other tax 
returns). 

39. We agree with the language of paragraph 21 that states that “information [from the CbC 
report] should not be used as a substitute for a detailed transfer pricing analysis of individual 
transactions and prices, a full functional analysis or a full comparability analysis” and that “the 
information in the country-by-country reporting template would not constitute conclusive 
evidence that transfer prices are or are not appropriate”. Although we support these 
statements, this language seems to suggest that a detailed analysis is necessary for all 
transactions. We are disappointed by the lack of proposals in the Discussion Draft on how the 
compliance burden for an MNE can be reduced. In particular, we are disappointed with the 
lack of guidance on when a taxpayer’s circumstances indicate low-risk.  In cases of low-risk, 
there ought to be a clear reduction in the compliance burden.  In order to achieve the 
necessary standardisation, the OECD should work to identity low-risk and medium-risk 
taxpayers on a consistent basis.  Thus, identification of low-risk taxpayers needs a 
standardized, comprehensive approach, which we would be pleased to help the OECD 
develop. One way to achieve this might be to limit access to the Master File and CbC report to 
countries that have adopted common OECD standards for TPD. 

40. As noted above, BIAC supports the inclusion of only more targeted and relevant information. 
However, if additional data is requested, a phased roll-out of the CbC report, beginning with 
less commercially sensitive information, should be considered to allow adequate time for 
transition and to determine whether adequate risk screening may be accomplished without all 
the elements listed in Annex III. The required information should be consistent and clearly 
defined to provide adequate certainty to tax payers. This must have the broadest possible 
support to avoid further unexpected changes to the requirements in the short-term. In addition, 
a grandfathering period (allowing a level of flexibility) will be required to provide MNEs with the 
time to upgrade their systems and processes in order to comply. 

41. For extractive, financial services and potentially other industries that will have to meet 
separate Dodd-Frank, EU or other disclosure requirements, an “equivalence” approach should 
be adopted to mitigate very data in a wide variety of formats.  If more than one jurisdiction 
imposes a similar disclosure requirement on a particular MNE, then what is prepared for one 
requirement (e.g. Dodd Frank) should be acceptable for the other (i.e. EU) to minimize 
duplicative work.  For BEPS Action 13, most MNEs will adopt a standard process for preparing 
TPD and CbC that will follow the template adopted by the MNE parent’s home jurisdiction.  As 
other countries may adopt different variations of the OECD template, we should avoid the 
application penalties or negative consequences for the small differences between different 
templates when they are in most respects “equivalent” without being precisely the same.  For 
extractive or financial industries that may have to report some of the CbC template information 
under those separate requirements, they should be permitted to reuse the same data to 
minimize additional work. 
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Should the country-by-country template be compiled using “bottom-up” reporting from local 
statutory accounts as in the current draft, or should it require (or permit) a “top-down” allocation of 
the MNE group’s consolidated income among countries? What are the additional systems 
requirements and compliance costs, if any, that would need to be taken into account for either the 
“bottom-up” or “top- down” approach? 

42. Flexibility over a “bottom-up” or “top-down” approach is needed to ensure businesses are able 
to comply in some form or another. BIAC’s membership includes a broad range of MNE’s, all 
of which are organised in different ways and use different systems to report financial 
information both internally and externally. Expecting a CbC report to be produced on a 
consistent basis for such diversification of businesses is perhaps unrealistic. Our members will 
work to populate the CbC reporting template with minimum additional costs and, where 
possible, based on information that is already reported, or at least collected in some form. No 
one method will work with the existing systems of all businesses.  In order to minimise 
additional system requirements and compliance costs, flexibility is essential.   

43. The CbC report is intended to be used for high level risk assessment purposes. As such, no 
separate independent audit assurance sign off that the data is accurate should be required if 
prepared on a “top-down” or “bottom-up” basis.  

44. The CbC report should permit population in one consistent accounting standard or a number 
of different (local) accounting standards depending on what is most efficient for each MNE. 
BIAC does support the use of the CbC report as a high level tool to compare results within an 
MNE, not across different MNEs.  

45. Although BIAC supports the use of the CbC report as a tool to compare results within an MNE, 
clear guidance should be provided by the OECD that clearly sets out the limitations of such 
information. The operation of multiple, highly diversified business lines across a wide range of 
territories will result in significant fluctuations in results for many reasons other than tax 
(including micro and macro-economic factors). To ensure that the compliance burden is 
managed, consideration should be given to how the guidance can be provided to better focus 
the tax administration review. Guidance should extend to how the master file and local file 
should be used in practice by tax administrations to ensure some level of consistency on how 
conclusions are reached. 

46. Systems changes to provide the requested information will require significant investment in 
both time and costs and there is still no guarantee that after such large investments, 
businesses will be able to provide CbC report data to tax administrations on a consistent 
basis. In this respect, we would note that some large groups have estimated costs for “Dodd-
Frank extractive company reporting” as high as $20 million for initial set-up costs, and ongoing 
yearly maintenance running costs in excess of $5-10 million per year.  

47. Apart from the significant systems costs, business will need a substantial lead time to 
implement the systems changes. Depending on the final requirements, this could easily take 
several years to implement. Although some changes may be unavoidable they should be 
mitigated where possible. Some organisations will find that the compliance burden will be 
minimised by adopting a “top-down” approach and vice versa. Any cost and burden 
associated with the preparation of the CbC report should be commensurate with its purpose 
as a high-level risk assessment tool, and significant systems updates should be avoided. 
Mandating only one approach would unnecessarily impose further significant compliance 
costs on a significant portion of the business community. Flexibility should be allowed, subject 
to tax administrations being able to ask why the taxpayer has used a particular route and 
confirmation by taxpayer that no material divisions or activities are left out. 

48. The Discussion Draft does suggest a potential lack of understanding of what is meant by a 
“top-down” approach. By “top-down” businesses simply mean that country group reporting 
figures should be used (which feed into the consolidation), rather than an arbitrary ‘allocation’ 
of group income among countries. The local statutory data is often not held centrally within 
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group accounting systems, and will require a manual collection from countries resulting in 
additional compliance burden/costs. The group reporting figures are readily available within 
some MNE systems. In order to avoid additional administrative burden, “top-down” reporting 
should be based on the group reporting standards (and not translated into different country 
reporting standards or currencies). In addition, the requirements should provide tax payers 
with sufficient time to prepare and collect the data required. The exact time needed, will 
depend on the annual reporting timelines of an MNE. 

49. Eliminating intra-group transactions within a certain country would require substantial 
administrative efforts and thus costs, which seems not to directly benefit a high level risk 
assessment exercise. The data regarding intra group transactions is available to tax 
administrations via other sources (e.g. the local file).  

50. It is important to reiterate that the intention of the CbC report is not so much to allow for 
comparison across MNEs, as within MNEs. Therefore, so long as the template is completed 
using consistent principles by each MNE, the data should allow tax administrations to have the 
directional information necessary to undertake a high-level risk assessment.  

Should the country-by-country template be prepared on an entity by entity basis as in the current 
draft or should it require separate individual country consolidations reporting one aggregate 
revenue and income number per country if the “bottom-up” approach is used? Those suggesting 
top-down reporting usually suggest reporting one aggregate revenue and income number per 
country. In responding, commenters should understand that it is the tentative view of WP6 that to 
be useful, top-down reporting would need to reflect revenue and earnings attributable to cross-
border transactions between associated enterprises but eliminate revenue and transactions 
between group entities within the same country.  Would a requirement for separate individual 
country consolidations impose significant additional burdens on taxpayers? What additional 
guidance would be required regarding source and characterization of income and allocation of 
costs to permit consistent country-by-country reporting under a top-down model? 

51. The OECD’s approach should permit taxpayers to choose among reasonable methods.  Both 
entity reporting and country reporting may be reasonable methods.  The choice of a particular 
MNE may be driven by any number of factors including the complexity of a group, and the 
reporting systems currently in place. If an MNE already has systems in place for either entity 
or country reporting, then that pre-existing system would likely be the key consideration.  For 
other groups the complexity of reporting on an entity basis may drive them to country 
reporting.  Therefore, this is another area where a level of flexibility should be permitted so 
that the CbC report can be completed on an entity or country basis.   

52. We also note that there could be some particular issues associated with reporting by entity, for 
example, where special group employment entities are created in particular jurisdictions for 
administrative purposes or where  countries have tax consolidation systems that effectively 
ignore transactions between group entities for tax reporting purposes. Such structures could 
distort the data if taken on an individual entity basis. Where countries permit tax consolidation 
for the purposes of reporting, MNEs should be permitted to submit data in relation to the tax 
consolidation only as opposed to the sum of the parts of the tax consolidation broken down by 
legal entity. 

53. Country-level consolidations could be prepared in a number of ways, for example, by simply 
aggregating entity level data (e.g., from statutory accounts) or by using country consolidations 
already prepared for other purposes. If the former approach is used, it should be accepted (as 
the Discussion Draft implies) that differences in accounting standards used or the presence of 
some double counting will result in differences that cannot be reconciled. However, this data 
should be acceptable for high level risk assessment purposes and guidance should be 
developed for any such double-counting that could render the data unusable (for example, 
due to holding company structures). 
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54. Mandating separate formal individual country consolidations with consolidation adjustments 
would impose a significant administration burden on taxpayers which should be avoided.   

55. Where a “top-down” down approach is used, tax administrations should not request 
reconciliations to local book or local taxable income. Such reconciliations will be time 
consuming and disproportionate for a high-level risk assessment exercise. In addition, the 
OECD should allow companies flexibility to use the source and characterization of income and 
allocation of costs that is used for group reporting. 

56. Country level consolidations are not typically produced by MNE’s. Similarly the data actually 
collected by MNEs typically does not necessarily distinguish between cross-border and 
domestic transactions or the counterparties involved. By imposing additional reports beyond 
those typically prepared or adding requirements that would also not necessarily be collected 
by MNEs would significantly add to the time, manpower and costs involved in the collection 
and collation of this information. BIAC would urge the OECD to use the further upcoming 
dialogue with MNEs to better understand their processes for collecting and collating such 
information to develop a better understanding of such processes that allows a more efficient 
solution to be found.  

57. PEs/Branches should be included with other legal entities in the same country if reporting on a 
country consolidation basis.    

58. For many taxpayers, it will be possible to report the turnover, earnings before tax and a tax 
number attributable to a PE or branch. Branch accounts are generally produced to complete 
the required tax return in the branch jurisdiction. Consideration will have to be given to how 
employee numbers are reported for branches and PEs. Group employees may be dedicated 
to working for a PE but be based in another home country. Such employees, whilst physically 
present in one country, may be working exclusively for a business located elsewhere. 
Guidance will be required to determine where such employees should be reported to ensure 
consistency between locations and between periods. 

59. When a “bottom-up” approach is adopted, dividends received from MNE group members will 
need to be excluded from revenues and from income before taxes to avoid counting the same 
income multiple times where holding companies are used. 

Should the country-by-country template require one aggregate number for corporate income tax 
paid on a cash or due basis per country?  

60. Although BIAC supports the inclusion of a tax number on a CbC basis, our members have not 
reached a consensus position on the basis on which this should be included. BIAC’s members 
have expressed support for various measures including cash tax, current accrued tax (due 
basis) and ‘tax cost’ (including current and deferred tax) as the most appropriate.  

61. Each approach has its own limitations, but any of them may prove to be equally useful over a 
longer time horizon and for different MNEs. BIAC would support the flexibility to choose 
between reporting of taxes paid, current accrued tax or ‘tax cost’, so long as the data is 
presented consistently and the method selected is clearly stated. 

62. Reporting on an entity basis would present potential problems in countries that use fiscal unity 
corporation tax assessments, where the tax paid is on behalf of a group of entities? In those 
cases, an aggregate number will be the only one that exists and reporting on an entity basis 
will be meaningless. We note the Discussion Draft suggests that in cases such as these, the 
cash tax paid should be allocated to the relevant constituent entities on the basis of their share 
of profit. We do not consider this will provide useful information as cash tax paid will not 
correlate to current year profits and will increase the compliance burden on business. 

Should the country-by-country template require the reporting of withholding tax paid?  
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63. Separate withholding tax reporting should not be mandatory. If an MNE believes that including 
withholding tax would provide a better view of its overall tax position and risk profile, then such 
information could be included on a consistent and voluntary basis.  

Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group payments of 
royalties, interest and service fees impose significant additional burdens on taxpayers? 

64. According to Annex I and II, the above information should already be documented in the 
master file and local file. It is not clear how the duplication of data would further facilitate a 
high-level risk assessment, and it would significantly increase the administrative burden of 
populating the CbC report. The level of detail proposed by the local file should be considered 
sufficient. If such data is included, it may be complied on different and inconsistent basis 
depending on the approach taken and systems used for CbC reporting. This will only lead to 
more confusion and additional questions as well as further increasing the compliance burden. 

65. It is important to reiterate here that BEPS Action 13 calls for a template that sets out “the 
global allocation of the income, economic activity and taxes paid”. It is not clear how the 
inclusion of such a substantial number of data points on cross-border payments between 
associated enterprises will significantly contribute to achieving this aim, especially if similar 
information is already to be provided to tax administrations in the local file. To protect tax 
payer confidentiality, this information should, if required, only be included in the local file. 

66. In addition, the inclusion of a wider range of data points will significantly increase the 
compliance burden associated with completing the template. Groups with a substantial 
number of Constituent Entities could ultimately report tens of thousands of separate pieces of 
data. BIAC believes that including columns for revenues, earnings before tax, tax (cash or 
book) number of employees and activity code should provide sufficient information for a high 
level risk assessment. The analysis of various categories of payments by recipient would 
significantly increase the workload on MNEs and would likely also require manual analyses of 
(immaterial) transactions for very little benefit. 

67. The OECD should also give careful consideration to the potential impact of the disclosure of 
such a large volume of data on the tax administrations that often face resource constraints 
when dealing with tax audits and enquiries. The CbC report should facilitate more effective 
high-level risk assessment without generating substantial volumes of less relevant data which 
would further compound an existing problem. This will likely be a more significant concern for 
developing country tax administrations.  

Should the country-by-country template require reporting the nature of the business activities 
carried out in a jurisdiction? Are there any features of specialist sectors that would need to be 
accommodated in such an approach? Would a requirement for reporting the nature of the business 
activities carried out in a jurisdiction impose significant additional burdens on taxpayers? What 
other measures of economic activity should be reported? 

68. Activity indicators may prove useful to tax administrations in certain circumstances, but it 
should be recognised that its use may often be limited when conducting a high level risk 
assessment. It will often be the case that each line of data (whether it relates to a country or 
Constituent Entity) could relate to a wide range of activities, making analysis difficult and 
potentially misleading. BIAC does not recommend that more data needs to be gathered 
beyond activity indicators and notes that further clear guidance will be needed on what 
constitutes an “important business activity”.  

69. BIAC believes that a limited number of business activity indicators are preferable to a long list. 
However, the “other” category within the Discussion Draft is likely to be over-used. BIAC is 
willing to assist in the development of a limited number of further categories, together with 
some relevant activities for specialist sectors. At present, we are concerned that some tax 
administrations may ask for more granular coding (e.g. adopting US SIC or EU NACE codes). 
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Unless one universal standard short activity list is adopted, the number of differing and 
granular classification standards available will likely cause confusion and will impede 
businesses efforts to respond to information requests. 

70. Sector specific issues can have a direct impact on transfer pricing (e.g. price capping 
schemes/regulated markets/governments subsidies). The OECD should consider providing 
guidance to tax administrations for the interpretation of data specific to such industries. BIAC 
also notes that information (such as revenues and earnings before tax) can have widely 
varying definitions across industries. Sufficient flexibility should be permitted to accommodate 
such differences.  

71. Specific considerations may indeed be required for certain sectors. For example, commodity 
industries are typically prone to cyclical pricing where net income before taxes can swing 
widely and may include losses in some periods. Local and regional markets may differ 
markedly from other markets around the world. There is no practical way to capture this 
important information in the CbC report. For such industries, the risk of double taxation may 
be increased if tax administrations misunderstand the data to, for example, attempt to deny 
bona fide economic losses. 

D.3. Materiality 

Comments are requested as to whether any more specific guideline on materiality could be 
provided and what form such materiality standards could take. 

72. A specific guideline and definition incorporating a reasonable level of materiality is paramount 
for all three documents (master file, local file and CbC report) in order to avoid creating an 
excessive burden on taxpayers and allowing tax administrations to focus on higher risk 
transactions.  

73. For the preparation of local file and master file, guidance should take into account materiality 
from a group’s perspective. What could be considered immaterial for a large MNE could be 
material for some countries; clear guidance should be established in this regard to avoid 
certain smaller countries implementing unreasonably low thresholds that disproportionately 
increase the compliance burden with little or no benefit. Different levels of materiality may be 
relevant for the CbC report, master file and local file. Consideration could be given to guidance 
on a materiality threshold taking into account one or more of the following:  

 Exclude small members / countries of the MNE group (e.g. entities that have < 5% of the 

MNE group)  

 Transaction amount: either in absolute terms (e.g. specific monetary threshold – but 
adjusted to a reasonable level for large MNEs) or in relative terms ( e.g. a percentage of 
turnover/assets/income generated by a specific activity – traditional audit approaches, 
for example 1% of turnover or 10% of profits could form a basis for this); or 

 Type of transaction: concentrate on specific transaction type (e.g. company’s core 
business or higher-risk/valuable transactions), reducing the focus on lower-risk/ancillary 
transactions;   

74. It is important to ensure that the work required in establishing materiality is not overly 
burdensome. The preparation of full TPD to ultimately determine that a transaction or entity is 
immaterial would be a substantial waste of resources. Clear safe harbours should be 
established within the OECD’s guidelines, for example, to acknowledging that routine or small 
transactions or entities are excluded from the scope. 

75. For CbC reporting purposes, a reasonable and more mechanistic approach to materiality may 
be appropriate. For example, for the purpose of providing a high-level risk assessment tool, 
coverage of 90% of revenues and profits, for example, could be deemed sufficient for the CbC 
report.  
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76. As preparing TPD is time consuming and expensive, special consideration should be given to 
small and medium sized groups. Such groups should be completely exempted and not be 
required to incur compliance costs related to the preparation of TPD that is disproportionate to 
the nature, scope and complexity of their intra-group transactions Any TPD should only be 
prepared by SMEs in particular circumstances (for example, TPD should only be required 
where specifically and legitimately requested by a tax administration). Penalties should not be 
imposed on SMEs for a lack of TPD. 

77. There is some ambiguity in paragraph 30 over what an SME should have on record in case it 
is asked to evidence the arm’s length nature of transactions. More certainty on these 
requirements should be provided.  

78. We also believe that further consideration should be given to providing explicit guidance on 
the exclusion of domestic related party transactions to assist in managing the increased 
compliance  

D.5. Frequency of documentation updates 

Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues regarding 
consistent application of the most appropriate transfer pricing method? 

79. The suggestion in paragraph 34 is welcomed by BIAC because clear guidance on the 
frequency of database searches is needed. We do note, however, that language in paragraph 
23 seems to suggest that a comparables analysis would be required in each local file for each 
year for each transaction. This would entail significant cost for limited benefit and we 
recommend that the suggestion in paragraph 34 be formally adopted to require comparables 
analysis only every three years for all transactions. BIAC would encourage further dialogue 
with the OECD on the benefit and cost of updating financial data annually even when the 
comparables search is not re-performed. 

80. In general, more attention should be paid to how the compliance burden can be reduced. Also, 
paragraph 34 provides only rather general guidance when referring to “most reliable 
information”. The OECD should provide clearer guidance on the use of regional (e.g. pan-
European, Asian/American) benchmarks vs. local comparables, especially where the 
compliance burden associated with preparing local comparables searches is disproportionate 
to the size of the transaction, the risk posed or where local comparables data are not 
available. We once again encourage further dialogue between tax payers and tax 
administrations to determine whether comparable searches are required at all for certain lower 
risk transactions. In addition, we also believe that the use of “secret comparables” by tax 
authorities should be affirmatively discouraged. 

81. It is also important to bear in mind that identifying local comparables will require access to 
various databases that may not be available for all jurisdictions, which will increase the cost of 
compliance significantly. Consideration should be given to whether this substantial cost will be 
likely to change the search result (i.e. profit level indicators) significantly.  

82. Paragraph 26 notes specifically that taxpayers should not be asked to search for comparables 
where such work would create an undue burden. BIAC believes that this principle should 
apply across a broader range of the extensive master file and local file requirements where for 
smaller MNEs, there may be several aspects that could create a disproportionate burden. 

83. In paragraph 27, the guidance suggests a ‘best-practice’ for timing of TPD preparation and 
there is recognition that countries adopt a broad range of approaches. BIAC believes that the 
OECD should use this opportunity to further encourage consistency across its members with 
respect to when an analysis should be performed, when it should be documented and also 
how penalties should be structured in relation to TPD. Inconsistencies in these areas cause 
tax payers significant challenges. If TPD requirements are to be coordinated, further work will 
be required to ensure full coordination and multilateral agreement to penalties/penalty 
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measures and how to establish which party has the burden of proof. We believe that there 
should be no penalties for lack of documentation absent a transfer pricing adjustment.   Any 
potential benefit of a coordinated approach to TPD will be lost if important principles are 
applied inconsistently. The current guidance provides broad suggestions but doesn’t provide 
definitive principles. The preparation of the master file and local file should be explicitly 
accepted as sufficient to provide penalty protection. Implementation should also be closely 
coordinated with the work on BEPS Action Item 14 (Making dispute resolution mechanisms 
more effective) as the additional TPD and CbC reporting requirements are likely to lead to 
more audit activity and disputes between countries.  

84. One key area where further consideration is required is how taxpayers (and governments) 
transition to the new TPD requirements. Clear grandfathering rules will need to be developed 
to ensure that compliant taxpayers are not penalised. It is also important to bear in mind that 
new OECD guidance on documentation will likely be enacted through domestic country 
legislation. Such legislation has the potential to be enacted at different times and incorporate 
different lead times. Working Party 6 should consider how best to promote consistency in the 
adoption and application of its new guidance to ensure that taxpayers are provided with a 
reasonable timeframe to comply with the significantly more burdensome requirements 
(including potentially significant systems changes which can often take several years to fully 
implement). 

D.6. Language 

Comments are requested regarding the most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments. 

85. Permitting a common language, such as English, for the master file and the separate CbC 
report will simplify compliance for taxpayers, and, as a general matter, we think it would be 
helpful to recommend the use of English. However, not all MNEs are headquartered in English 
speaking countries and some may choose to prepare master file in the language of their home 
(headquarter) country. This should be permitted.  

86. We also support flexibility to allow tax payers to also prepare their local files in English. That 
being said, if MNEs choose to prepare their local files in the relevant local language, there 
should be no requirement to also prepare that same document in English.  

87. There should be no requirement to have master files available in any language other than 
English.  Given the level of standardisation that is apparent in the master file, it is reasonable 
to expect that local tax administrations would be capable of understanding them. This would 
especially be the case if the local file is requested in the local language which will provide 
additional context to understand the master file. 

88. To the extent that information from outside a jurisdiction is requested by a tax administration, 
there should be no burden placed on the MNE to present that information in another language 
or in another format than that in which it was presented to the tax administration in the other 
jurisdiction, under the laws applicable there. 

89. BIAC also notes that if English is selected as the official language for TPD purposes, then the 
definitions of English terms must take precedence over local language translations. It may be 
the case that certain English terms do not translate clearly which could cause disagreement in 
audit proceedings. We also believe that translated documents should not require a formal 
certification to avoid further costs for tax payers.   

D.8 Confidentiality 

Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 
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90. BIAC welcomes the confirmation in paragraph 41 that “tax administrations should ensure that 
there is no public disclosure of trade secrets, scientific secrets, or other confidential 
information”. However, we believe that this statement should extend to all information received 
by tax administrations. Confidentiality requirements not imposed by a specific treaty would 
have to be incorporated in domestic law in order to be legally binding on the country receiving 
information. Such domestic law provisions should impose effective penalties for violation.  We 
note in this regard that the implementation and application of consistent domestic law 
standards across OECD, G20 and other countries would be a substantial challenge, therefore, 
requiring the exchange of information under current treaty provisions may be more workable 
and appropriate. In addition to existing protections within treaty exchanges, a tax 
administration should not exchange CbC information unless the treaty partner has formally 
signed up to effective arbitration mechanisms and has demonstrated that there exists a policy 
and practical commitment to effective MAP. 

91. BIAC believes that the confidentiality of information provided by taxpayers is a core principle 
of an efficient and effective tax administration that both protects business and enables more 
open communication between taxpayers and tax administrators.  

92. BIAC is concerned that the CbC report and master file document will contain a significant 
amount of confidential and potentially commercially sensitive information. The level of detail 
required in the CbC report (e.g. total employee expense, royalties and service fees) could 
potentially lead to issues where such data is considered to be confidential and should not be 
disclosed to third parties, including foreign tax administrations. If such extensive data is 
required, the CbC report should provide a mechanism to address such prohibitions. In certain 
circumstances, disclosing some of the requested information could also pose a conflict of law. 
In such cases, reporting exemptions should be available. 

93. Furthermore, the confidentiality of this information should be safeguarded. Measures to 
protect the information should include: 

 Disclosure of master file and CbC information only to the MNE parent’s home country 
tax administration (where requested) for sharing to other countries under information 
exchange treaties as the exclusive means of sharing the information.  This should also 
avoid the sharing of confidential information with Joint Venture partners, for example, in 
countries of operations (outside the MNE parent’s home country).MNE group members 
should not be compelled or coerced through penalties to provide the information to 
jurisdictions that have not entered into information exchange treaties.  These treaties 
provide administrative and political measures to address countries that fail to maintain 
the confidentiality of the information provided. 

 CbC data only being used for high-level risk assessment purposes and not be used for 
tax audit purposes.  This will limit disclose of more commercially sensitive information if 
dispute resolution forums are a matter of public record.   

 Specific secure channels/technological means for information exchange between 
taxpayers and tax administrations in order to prevent information leakage. 

94. Additional measures to protect the information could include: 

 Specific anti-infringement procedures available to taxpayers in order to protect them 
from unauthorised information disclosure by tax administrations if real damage is 
demonstrated, or if disclosure is in conflict with applicable legal restrictions; 

 Reviewing (rather than filing) of sensitive information at taxpayer premises; and 

 Legally binding confidentiality agreement between tax payers and tax administrations.  

95. Any use of secure channels/technologies to share data must first be tested to ensure that 
adequate encryption and other data privacy measures are in place.  
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96. Any information received by a tax administration should always be treated as confidential. 
Such relevant information should only be disclosed to tax administrations in the jurisdiction of 
the other tax administration concerned with the assessment or collection of, the enforcement 
or prosecution in respect of, or the determination of appeals in relation to, the taxes 
concerned. 

97. The information should not be disclosed to any other person or entity or authority in the same 
jurisdiction or any other jurisdiction without the express written acknowledgement of the 
taxpayer. 

98. BIAC believes that the master file (and the separate CbC report) should be maintained by tax 
payers to be viewed by the home country tax administrations (and others through information 
exchange channels) when needed (for audit or assessment purposes). The OECD guidance 
should clarify that there should be no obligation of tax payers to routinely submit master file 
TPD with tax returns or any other legally required submissions.   

E. Implementation 

Comments are requested regarding the most appropriate mechanism for making the master file 
and country-by-country reporting template available to relevant tax administrations. Possibilities 
include: 

The direct local filing of the information by MNE group members subject to tax in the jurisdiction; 

Filing of information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions; 

Some combination of the above.  

99. In relation to the commercial sensitivity of data, BIAC has noted before that the proposed 
content of the master file (Annex I) would result in taxpayers disclosing information on the 
global nature of their business to countries that are not party to the transactions under review. 
The information to be disclosed should only be relevant to the transactions actually 
documented. For large groups undertaking a range of activities (i.e. those without a simple 
supply chain or principal structure), providing a detailed master file would disclose a 
substantial amount of information that is not relevant for local risk assessment or 
understanding of how the local functions and risks fit into the group’s activities. One of the 
benefits of standardising TPD under a tiered approach is providing tax administrations with 
only relevant information so that they are able to best utilise their finite resources. Inclusion of 
significant information that relates solely to extra-territorial transactions (rather than an 
overview of the group’s activities, functions and risks) could consequently erode the benefit to 
tax administrations.  

100. It is imperative that the CbC report and the rules surrounding TPD are uniform across 
countries if they are to achieve the goal of simplification and if they are to be at all 
administrable. The more complex and onerous the requirements become both for 
governments and taxpayers, the less likely they are to be adopted across the board, creating 
multiple standards and substantial challenges for taxpayers. In this regard, the OECD should 
consider supporting a phased roll out of the new guidance, beginning with the CbC report and 
moving onto the local file and master file requirements. Such a staged approach would allow 
taxpayers adequate time to modify their systems and the OECD to “debug” the requirements. 
The OECD should provide clear guidance that tax administrations should not add to the 
information required within the CbC report, master file or local file as this would 
disproportionately increase the amount of time needed to extract information on a case by 
case basis for each additional country level request. In addition, The master file and local file 
should not require separate independent audit assurance sign off that the information is 
accurate.  
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101. As we have noted, the master file should only include information that is relevant to all 
countries. We consider that the following information proposed for inclusion in the master file 
would not be necessary to review the transfer pricing position in a certain country and could 
also result in the disclosure of information that could be misleading in the context of 
establishing a price for a particular transaction. Also, the following information largely relates 
to highly confidential or commercially sensitive information, and, if inadvertently shared 
beyond the intended recipient, could present a significant risk to the group in question. 

 A chart showing supply chain for material products and services. 

 A chart showing important related party service arrangements other than R&D services. 

 A list of the main markets for material products and services.  

 A list of important related party agreements related to intangibles, including cost 
contribution arrangements, principal research service agreements and license 
agreements. 

 A description of the MNE’s overall strategy for the development, ownership and 
exploitation of intangibles, including location of principal R&D facilities and location of 
R&D management. 

 A list of material intangibles or groups of intangibles of the MNE group and which 
entities own them. 

 A description of any material transfers of interests in intangibles among associated 
enterprises during the fiscal year concerned, including the entities, countries, and 
compensation involved. 

 A  description  of  how the  group  is  financed,  including  identification  of  important  
financing arrangements with unrelated lenders. 

 The identification of any members of the MNE group that provide a central financing 
function for the group, including the country under whose laws the entity is organised 
and place of effective management of such entities. 

 A list of all APAS and tax ruling or MAPs. 

 The title and country of the principal office of each of the 25 most highly compensated 
employees in the business line (note: names of such individuals should not be included) 

 A description of important business restructuring transactions, acquisitions and 
divestitures occurring during the fiscal year. 

102. To the extent that it is relevant, the above information should be presented as part of the local 
file. As noted previously, the master file should only include information relevant to all 
locations. If the above information is included in the master file, the importance of maintaining 
confidentiality is further increased. Making the master file only available to the home country 
tax administration is the only effective way to protect against the dissemination of large 
quantities of highly confidential or commercially sensitive information.    

103. Master file reporting should be phased in rather than all at once both to sort out the 
information sharing processes, but also to assess whether information that is less 
burdensome to produce is nonetheless sufficient for risk assessment purposes 

104. We also note that additional guidance will be needed on several of the terms used in Annex I 
and II to the Discussion Draft to ensure that requirements are consistently adopted into local 
law (which may be a substantial challenge) and to ensure that tax payers can correctly provide 
the requested information. For example, further clarification would be required to set out more 
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clearly what is meant by a “general written description of the MNE’s business” or the 
references to “charts” amongst others.  

105. We were disappointed to see an attempt in the master file requirements to separate out R&D 
services from other related party activities. This implies an assumption that all R&D activities 
give rise to significant risk or a claim to profits associated with intangibles. This is not the case 
and R&D arrangements should be disclosed in the local file. 

106. BIAC strongly believes that local files should indeed be submitted to the relevant jurisdictions 
(when requested), but that the master file should be retained in the location of the parent and 
only shared under existing exchange of information principles. The CbC report should be filed 
in the location of the parent and also shared under existing exchange of information principles.  

107. When applying information exchange mechanisms, reference should be made to Article 26 of 
the OECD Model Tax Convention. In particular: 

 Tax administrations should exchange such information as is foreseeably relevant for 
carrying out the provisions of the applicable convention or to the administration or 
enforcement of the domestic laws concerning taxes of every kind and description 
imposed on behalf of the States concerned, or of their political subdivisions or local 
authorities, insofar as the taxation thereunder is not contrary to the applicable 
convention. 

 Any information received should be treated as secret in the same manner as information 
obtained under the domestic laws of that State and shall be disclosed only to persons or 
authorities (including courts and administrative bodies) concerned with the assessment 
or collection of, the enforcement or prosecution in respect of, the determination of 
appeals in relation to the taxes concerned. Such persons or authorities shall use the 
information only for such purposes. They may disclose the information in public court 
proceedings or in judicial decisions. 

 A tax administration should not impose on the other the obligation: 

o to carry out administrative measures at variance with the laws and administrative 
practice of the other tax administration; 

o to supply information which is not obtainable under the laws or in the normal course 
of the administration of the other tax administration;  

o to supply information which would disclose any trade, business, industrial, 
commercial or professional secret or trade process, or information the disclosure of 
which would be contrary to public policy. 

108. If relevant information is requested by a tax administration, the other tax administration should 
use its information gathering measures to obtain the requested information. 

109. As noted above, TPD requirements should be consistent across countries which will require 
adoption of the guidance through local law. The OECD should consider carefully the 
consequences of a-symmetrical adoption of its proposals. Clear and consistent grandfathering 
rules are also essential.  

Annex I to Chapter V: Transfer pricing documentation - Master file 

Comments are specifically requested as to whether reporting of APAs, other rulings and MAP 
cases should be required as part of the master file. 

110. The master file should only contain information that is relevant in assisting all of the tax 
administrations better understand the context of the controlled transactions that are detailed in 
their corresponding local files. Advanced Pricing Agreements (APAs), other rulings and MAP 
cases are already known to the jurisdictions that are parties to these agreements and 
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proceedings and do not need to be included in the master file. Furthermore, how a taxpayer 
deals with local compliance and its risk management does not seem to affect the evaluation 
by other jurisdictions of its transfer pricing policy.  APA information does not meet any of the 
objectives for documentation set out in the earlier paragraphs of the Discussion Draft. 

111. APAs, other rulings and MAP cases are all fact specific and the fact pattern across different 
transactions and across different jurisdictions within the same group will likely differ, in the 
same year or over time. It will not be possible from a brief description of any APA to conclude 
that the same or similar pricing arrangements should apply elsewhere. The existence of APAs 
in various countries should not be relevant to other tax administrations and details should not 
be automatically included as a requirement. APAs are agreements between a taxpayer and 
specific tax administrations and are agreed under strict criteria (i.e. the critical assumptions). 
There should be relevance to the country, or in some circumstances, to a transaction, if they 
are to be shared. Otherwise, they should not be automatically included in the documentation. 

112. In addition, simply because a situation has been settled through MAP (perhaps under a 
negotiation), does not automatically mean that the same or similar settlement could or should 
be reached in relation to transactions in other jurisdictions.  This information is therefore not 
relevant or helpful to other tax administrations and should be excluded. 

113. The inclusion of enough detail on APAs, rulings and MAP cases to allow tax administrations to 
determine whether they are relevant for their own risk assessment or audit purposes would 
require the disclosure of a substantial amount of information, further increasing the burden on 
tax payers. Once areas of risk have been identified from the high-level risk assessment tool, 
the countries can ask more specific detailed questions about areas which concern them.  That 
will prevent the production of significant amounts of information that may never be looked at, 
and which is not relevant for the country risk assessment.. 

114. Tax administrations should only be provided with details of APAs, rulings or MAP cases that 
are relevant to them and to which they are a party. 
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Member submissions 

AB Volvo  

AB Volvo Comments to BIAC’s reply to the OECD Discussion Draft on Transfer Pricing 
Documentation and Country by Country Reporting 

About the Volvo Group 

The Volvo Group is one of the world’s leading manufacturers of trucks, buses, construction 
equipment and drive systems for marine and industrial applications. The Group employs about 
115 000 people, has production facilities in 18 countries and sale of products in more than 190 
markets.  The annual net sales amounts to some 300 BSEK. AB Volvo is the ultimate parent of the 
Volvo Group which consists of more than 300 legal entities.  

AB Volvo agrees with the comments submitted by BIAC and would like to make the following 
additional remarks: 

1) Volvo believe that the new standards should be more closely adapted to provide tax 
administrations with information necessary to conduct qualitative and well informed risk 
assessments. This will allow both taxpayers and tax authorities to use their scarce resources in 
a better way than today. For taxpayers, instead of spending time and money on the preparing 
contemporaneous documentation that is rarely used, more efforts could be spent on providing 
tax authorities with qualitative and timely information where needed and when requested. For 
tax authorities, the risk of “information overload” will be reduced and time could be spent on 
reviewing documentation that will help in identifying the areas which require further audit work.  
 
In the light of this, we strongly question the objective mentioned in the report that the revised 
documentation requirements shall also provide tax administration with the information they need 
to conduct thorough audits. Indeed, TP-documentation has and probably will have some merits 
in providing tax authorities with a starting point for audit purposes. However, given the facts and 
circumstanced based analysis that is always required in any TP-audit, designing documentation 
rules to provide tax authorities with the information needed to conduct thorough audits will 
without any doubt significantly drive further administration and compliance costs, while at the 
same time add very little value from a BEPS perspective. 
 
We therefore think that the draft should be further restricted to focus on the objective of 
providing a solid basis for a well informed and qualitative risk assessment. In contrast, we think 
the objectives mentioned in item 2 and 3 of para. 5 should not be driving the design of these 
new documentation rules.  

2) We firmly believe that the OECD and the countries participating in the current work should put 
considerable more effort into determining precisely what information is required to be 
documented on a concurrent basis in order to allow for proper risk assessment and to prevent 
BEPS. The current proposal is far too broad in its requirements and will significantly increase 
administration and compliance costs. Further analysis on what information is actually requested 
to prevent BEPS is clearly needed. By way of example, rather than to provide the CbC-
information on a global basis it should be closely considered to limit the CBC-reporting to low tax 
jurisdictions and/or countries where taxpayers otherwise have significant incentives to shift their 
profits.  

3) Apart from generating substantial additional administrative work and compliance costs, the new 
reporting requirements will in our view significantly increase the risk for disputes and double 
taxation. One of the key reasons is that the CbC-reporting will encourage formula apportionment 
based risk assessments, which says little or nothing about a taxpayer’s compliance with the 
arm’s length principle. Experience shows that tax administrations tends to use any information to 
best suit their purposes and allow for an increase in the amount of tax to be received. Thus, the 
new reporting requirements, in particular the CbC-reporting, will in our view impose a clear risk 



 

 

3 | P a g e  

of one sided audits and adjustments in countries which believe they do not get their fair share of 
a group’s taxable profits (rather than their rightful share). 

These additional burdens and risks are solely levied on the MNEs while no or very small 
additional requirements are put on tax administrations. For the vast majority of MNEs which are 
not involved in BEPS, a one sided increase of compliance burden and dispute risk is simply not 
just. It is Volvo’s strong view that a fair and just standard shall protect taxpayers which strive to 
comply with the imposed requirements from double taxation and penalties. It is not acceptable 
that reasonable taxpayers making their best efforts to comply shall bear the burdens imposed by 
disputes between countries on how to allocate the taxing rights between them. 

For this reason, we firmly believe that the additional compliance burden and increased dispute 
risks must be fully balanced by measures which will provide fairness to those taxpayers which 
try to be compliant. Therefore, these new reporting requirements should not be adopted without 
a formal and binding commitment from all countries involved in the BEPS-work to provide timely 
and binding dispute resolution mechanisms which will fully safeguard sound taxpayers from 
double taxation. Equally, the new rules should preclude countries from imposing any penalties 
on such taxpayers.  

4) In addition to the increased risks mentioned above, we believe that the information provided 
(particularly in the CbC-report) will be extremely difficult to analyse. Based on what is currently 
proposed, there is an apparent risk that the data will be significantly distorted by temporary items 
such as restructurings, acquisitions or demergers; exchange rate fluctuations; differences in 
IFRS, local GAAP and tax reporting; inconsistencies in comparability between reported income 
and taxes paid (see further below); local tax incentives or rules on minimum taxation etc. etc. 
etc.  

We therefore believe that the guidelines must include further instructions on how tax authorities 
should (or should not) use this information, what conclusions can be drawn from it and how it 
should be interpreted in the light of the arm’s length principle. Also, the report should further 
emphasise that tax authorities should take great care in using the CbC-information as a tool to 
evaluate a correct arm’s length pricing. The current position that the CbC-information will not be 
“conclusive evidence” is clearly not sufficient. 

5) We find it highly inappropriate that the paper suggest that the reporting shall be made based on 
income tax paid (whether on a cash or due basis). The income tax system and all related 
reporting are based on the periodic income and costs of a company and not on tax payments. 
Comparing tax payments with income before tax as suggested in the template does not give a 
fair or comprehendible view of a company’s tax position in any given country. Many 
multinationals, like ours, suffer from losses from time to time which means that the tax paid in 
relation to the Group’s income is often disproportionate and irrelevant. Using the tax paid when 
measuring the tax burden of a company could lead to extremely low figures when profits are 
returning to countries where loss carry-forwards have been accumulated. Vice versa, the paid 
tax can be extremely high when profits are low or when losses are made since taxes have to be 
paid in countries where profits are made even if the Group, on an overall basis, is loss making. 
In addition, tax paid will be heavily impacted by e.g. rules limiting full utilization of loss carry 
forwards (such as in France and Germany). This will further distort the comparability of the tax 
liability on a CbC-basis. 

Instead, we firmly believe that any CbC-reporting shall be based on on the tax cost per country 
(i.e. income tax). Tax cost includes two elements:  

a) a. Current tax: amount of income tax payable/refundable based on taxable profit/loss for the 
current period or past periods  

b) b. Deferred tax:  tax payable/recoverable in the future period as a result of past transactions 

We see no reason why the reporting should exclude deferred taxes. The underlying income is 
not based on the cash principle but includes also receivables and liabilities. To be comparable, 
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the tax element should not be treated or reported differently than the underlying income. This 
could only result in mismatches and add to confusion. Comparing income before income tax with 
tax costs is the only way to compare “apples with apples”. 
 
In addition reporting is today based on the income and cost (not cash tax) concepts and relevant 
figures should be easy to present since each company’s tax cost should already be available. 
Income before tax and tax cost are reported in accordance with the International Financial 
Reporting Standards (IFRS). Thus, the tax cost is typically available as the tax element in each 
company’s official Annual report. It is presented together with the information of income before 
tax (IBT) thereby creating the tax rate and the “net income” in the P&L statement of the Annual 
report. Hence, this info is already official, mandatory and readily available on a per company 
basis which is not the case with tax paid. 

6) Although any reporting requirement will add compliance, we think that a CbC-reporting clearly 
needs to include WHT if the data shall provide any reasonableness in how a MNE’s taxation is 
distributed on a CbC-basis. If not, there will be a structural error in the tax reporting showing too 
low level of taxation in traditional source countries. This would further add to the difficulties of 
analysing the information in an appropriate way. Also, at least in our case we reporting 
withholding taxes should not impose a significant additional burden.  

7) Despite some attempts at the end of the document, there is still a clear need of better definitions 
of the various reporting items. By way of example, it is not clear how the term “intangibles” as 
requested in appendix 1 shall be interpreted. Although one could expect that it should be 
understood according to the new ch. 6, this need to be clarified. Also, if this were to be the case, 
another significant issue arises, namely how to identify and list such vague IPRs such as 
unreported goodwill, workforce in place, know-how and other unrealized “over-values”. The 
same lack of clearly understood definitions applies to the meaning of income taxes and WHT. As 
for the latter, shall e.g. taxes like the Brazilian CIDE (which unlike a normal WHT are levied on 
the payor and not the recipient) be classified as a WHT. If the reporting items like these are not 
clearly defined, there will be a significant risk that the ambiguity will add to the difficulties of 
analysing the data. 

Our comments above are further developed by way of a separate submission of AB Volvo’s position 
on the OECD Discussion Draft on Transfer Pricing Documentation and CbC Reporting. Any 
questions on the above comments can be addressed to: 

Jesper Barenfeld  

Tax Director, International Taxation  

Volvo Group Headquarters 

Corporate Finance & Control  

Corporate Tax Dept AA12500 

SE-405 08 Gothenburg, Sweden  

Telephone: +46 31 66 11 98  

Mobile: +46 73 90 28 515  

E-mail: jesper.barenfeld@volvo.com 

mailto:jesper.barenfeld@volvo.com
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Keidanren 

KEIDANREN 

3-2, OTEMACHI 1-CHOME, CHIYODA-KU, TOKYO 100-8188, JAPAN 

 

February 19, 2014 

Secretariat 

BIAC Committee on Taxation and Fiscal Affairs 

 

Comments on 

“Discussion Draft on Transfer Pricing Documentation and CbC Reporting“ 

Keidanren hereby submits its comments on the Discussion Draft on Transfer Pricing Documentation 
and CbC Reporting published by the OECD on January 30, 2014. 

A. Introduction 

1. First of all, we outline the basic thinking of the Japanese business community regarding base 
erosion and profit shifting (BEPS). 

2. As pointed out by the OECD, it is true that, with advancing globalization and digitalization, the 
current international taxation system has become unable to keep up with certain aspects of 
economic activities. Given this situation, we believe it is generally significant that the OECD is 
working to revise the Model Tax Convention and the Transfer Pricing Guidelines and harmonize 
the laws of the member countries. We hope that the effort to create a common framework will 
move forward, involving non-OECD member countries as well. 

3. The issues of particular importance are taxation in a digital economy (Action 1 of the BEPS 
Action Plan) and the treatment of intangibles under transfer pricing taxation regimes (Action 8). 
It is hoped that clear rules on these issues will be promptly established, regardless of the 
existence of BEPS. With corporations facing international double taxation, another important 
issue is to make dispute resolution mechanisms more efficient (Action 14). We are also ready to 
support the development of a multilateral instrument (Action 15) if it contributes to swift 
resolution of disputes. Keidanren will continue to participate in the development of these rules in 
an active and constructive manner, cooperating with the Business and Industry Advisory 
Committee to the OECD (BIAC) and the business organizations of other countries and regions. 

4. However, the BEPS Action plan contains multiple items that make us wonder if the ends justify 
the means. The most notable example is Action 13 “Re-examine transfer pricing 
documentation.” It is our understanding that the purpose of the BEPS Action Plan is to counter 
tax avoidance practices of some multinational enterprises (MNEs), thereby ensuring a level 
playing field. If that is the case, it is unreasonable and counterproductive to impose excessive 
additional burdens on numerous corporations that have never been engaged in BEPS. While 
some appear to argue that addressing BEPS requires gathering information comprehensively, 
we believe it highly irresponsible to try to resolve a particular issue at the expense of 
corporations. We have similar concerns about the collection of data on BEPS (Action 11) and 
the disclosure of tax planning arrangements (Action 12), as both of them may place additional 
burdens on taxpayers. 

5. Business activities will be hampered if overly strict rules are introduced to prevent tax 
avoidance. From that perspective, we are strongly interested in what direction the discussions 
are taking regarding such matters as strengthening controlled foreign company rules (Action 3) 
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and limiting interest deductions (Action 4). 

6. Although the BEPS Project focuses on the issue of double non-taxation, we must stress once 
again that, in the actual business world, many corporations suffer from double taxation. We 
need to avoid the situation where excessive focus on double non-taxation results in an increase 
of double taxation. 

B. Overall Evaluation of the Discussion Draft 

7. We regret to say that, from these perspectives, the contents of this Discussion Draft are a 
disappointment to us. Action 13 aims to “develop rules regarding transfer pricing documentation 
to enhance transparency for tax administration, taking into consideration the compliance costs 
for business”. We understand that both improving transparency and reducing compliance 
burdens are at the core of this project. In reality, however, the proposed system would place 
additional and unnecessary burdens on taxpayers, taking little account of compliance costs. We 
also strongly fear that reliance on superficial numerical data, such as those contained in the 
country-by-country reports, might lead to incorrect risk assessments, thereby exposing the MNE 
to the additional risk of double taxation in a country where it operates. Furthermore, serious 
problems could arise from the perspective of protecting confidential information, depending on 
the methods of making the master files and country-by-country reports available to overseas tax 
administrations. For these reasons, we oppose the contents of the Discussion Draft. 

8. However, we cannot let the discussions at the OECD move forward unilaterally without the 
Japanese business community’s views being reflected. If this discussion draft were to be 
adopted as proposed, it would be unavoidable for the laws of all countries, including Japan, to 
be affected. Another matter we cannot overlook is the prevailing notion that placing 
unreasonable burdens on taxpayers is acceptable. If this misinformed notion were to continue 
to prevail, it would cause significant problems when specific rules are set based on other Action 
Plans. Therefore, while firmly opposing the Discussion Draft, Keidanren has decided to submit 
its comments as per the below, preparing for the possibility that the Transfer Pricing Guidelines 
will be revised as proposed. 

C. Comments on the Discussion Draft 

C1. General Comments 

9. First of all, fundamental change is needed to the Discussion Draft’s basic principle of imposing 
new documentation requirements on all MNEs, except for certain small and medium 
enterprises. Especially, instead of placing excessive burdens on all corporations, a “gateway 
test” should be introduced to limit the range of corporations obligated to submit additional 
information. 

10. In recent years, great emphasis has been placed on cooperation between tax administrations 
and corporations in aiming to enhance tax compliance related to transfer pricing. In Japan, the 
National Tax Agency is taking measures to strengthen corporate governance of major 
companies on tax matters. For corporations, developing a relationship of dialogue and 
cooperation with tax administrations has the merits of reducing unnecessary compliance costs 
and undergoing proper risk assessment. Therefore, a reasonable approach should be to assess 
risk through such dialogue processes and, only when a significant problem is detected, to 
request the company that additional information be submitted. In other words, consideration 
should be given to creating an incentive whereby a company with no significant problem will be 
exempted from the submission of additional information. This approach is expected to further 
enhance tax compliance by encouraging tax administrations and corporations to work together. 

11. Another possible approach to a gateway test is to determine whether a company’s effective 
corporate tax rate on a consolidated basis is at or above a certain level by analyzing its financial 
statement data. The Transfer Pricing Guidelines should provide clear guidance on these points. 
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12. Even if a company is required to submit additional information as a result of the gateway test, a 
limit must be placed on who should prepare, to whom the company should submit, and which 
information the company should include in, its master file and country-by-country report, as 
explained in C2 below. In particular, how the documents are shared among tax administrations 
is a matter of grave concern to Japan’s business community. We believe that the master file 
and country-by-country report should be submitted by the parent company of the MNE group to 
the tax administration of its country of domicile and should be made available to an overseas 
tax administration only through the exchange of information mechanism in accordance with the 
bilateral tax convention. 

C2. Specific Issues (responses to the boxed questions, and other comments) 

13. Below is our response to each of the questions raised in the 10 boxes given in the Discussion 
Draft. We also elaborate our view on how a new documentation system should be structured if 
creating it were to be unavoidable. 

(Box1) 

Comments are requested as to whether work on BEPS Action 13 should include development of 
additional standard forms and questionnaires beyond the country-by-country reporting template. 
Comments are also requested regarding the circumstances in which it might be appropriate for tax 
authorities to share their risk assessment with taxpayers. 

Response 

14. We consider country-by-country reporting per se to be unnecessary in the first place; naturally, 
we also believe it unnecessary to develop additional standard forms and questionnaires beyond 
the country-by-country reporting template. 

15. While sharing risk assessments is useful in general, we do not think that the country-by-country 
reports constitute useful information, at least for the purpose of assessing risk. 

(Box2) 

Comments are specifically requested on the appropriate scope and nature of possible rules relating 
to the production of information and documents in the possession of associated enterprises outside 
the jurisdiction requesting the information. 

Response 

16. With regard to information possessed by a foreign associated enterprise, a tax administration 
should be permitted to request its submission only when deemed necessary to audit specific 
cross-border transactions. Detailed and comprehensive documentation should not be required 
of all corporations across the board. 

17. Accordingly, no change will be needed to the basic principles set out in paragraphs 5.6 and 
5.15 of Chapter V of the current Transfer Pricing Guidelines, which require tax administrations 
to: (a) take great care to balance its need for the documents against the cost and administrative 
burden to the taxpayer of creating or obtaining them; (b) recognize that they can avail 
themselves of the exchange of information articles in bilateral double tax conventions to obtain 
such information, where it can be expected to be produced in a timely and efficient manner; and 
(c) limit the amount of information that is requested at the stage of filing the tax return. 

18. We believe that information possessed by a foreign associated enterprise should, in principle, 
be obtained in accordance with the exchange of information articles of the bilateral tax 
convention; and that, even in that case, information exchange must be conducted upon request 
and only for the purpose of determining the facts related to the application of the bilateral tax 
convention to a particular case. For example, one country’s tax administration should not be 
able to obtain the master file, the country-by-country report, and other comprehensive 
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information prepared by a taxpayer of another country with which the bilateral tax convention 
has been concluded, for purposes other than determining the facts relevant to a particular case. 

19. Furthermore, we find the last sentence of paragraph 15 of the Discussion Draft to be 
unacceptable, which states, “It is therefore important that the tax administration is able to obtain 
directly or through information sharing, such as exchange of information mechanisms, 
information that extends beyond the country’s borders” (italics added). This sentence is highly 
inappropriate as it appears to envision a situation where a tax administration directly contacts a 
taxpayer of another country over whom it has no jurisdiction. We request that the word “directly” 
in the paragraph be deleted. 

(Box3) 

Comments are requested as to whether preparation of the master file should be undertaken on a 
line of business or entity wide basis. Consideration should be given to the level of flexibility that can 
be accommodated in terms of sharing different business line information among relevant countries. 
Consideration should also be given to how governments could ensure that the master file covers all 
MNE income and activities if line of business reporting is permitted. 

Response 

20. If the submission of the master files becomes mandatory, it is an absolute prerequisite to clearly 
define the scope of members of an MNE group that needs to be covered by the master file. 

21. Paragraph 18 of the Discussion Draft stipulates that the master file should contain common 
standardized information relevant for all MNE group members. At the same time, the Transfer 
Pricing Guidelines define, in its glossary, an MNE group as “a group of associated companies 
with business establishments in two or more countries.” These provisions raise the problem of 
how to determine the scope of associated companies. However, as to the definition of 
associated companies (enterprises), the said glossary only states to the effect that two 
enterprises are associated enterprises if one of them meets the conditions of Article 9 of the 
OECD Model Tax Convention with respect to the other. As a result, the definition of associated 
companies seems to depend on the laws of individual countries after all. The problem here is 
that each country has its own definition of this term under the domestic laws. If countries 
continue to leave such differing definitions unchanged, it is highly likely that confusion will arise 
as an MNE group’s master file may be deemed by an overseas tax administration to be 
insufficient in terms of the scope of its associated companies. 

22. Therefore, it is essential for the revised Transfer Pricing Guidelines to stipulate a uniform 
criterion for associated companies/enterprises. For example, it is possible to uniformly define 
the term as an entity in which the MNE has more than 50 percent of the shares. Similarly, it is 
necessary to define the scope of members of an MNE group to be covered by the country-by-
country report. In the event that these uniform criteria cannot be set, an MNE group should be 
allowed to prepare the master file and country-by-country report in accordance with the laws of 
the country of domicile of the parent company. 

23. Whether to prepare the master file on a line of business basis or on an entity wide basis should 
be determined by each MNE. When a line of business basis is chosen, the MNE should be 
permitted to use, as a minimum unit, the business segments disclosed on its annual securities 
reports and other financial reports. 

24. Regarding preparers, the Discussion Draft proposes that the master file be prepared by the 
ultimate parent entity of the MNE group, but fails to provide the definition of an ultimate parent 
entity. As the organizational structure varies from one MNE to another, a certain level of 
flexibility should be allowed in the determination of an ultimate parent entity. For example, each 
of the companies listed on one country’s stock exchanges should be regarded as an ultimate 
parent entity in that country and be permitted to create the master file of its own. Similar 
treatment should be allowed for the country-by-country reports. 
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25. Another matter of importance is how the master file created should be made available to 
overseas tax administrations. Each MNE is required to include in the master file the information 
on its entire businesses, whether on a line of business basis or on an entity wide basis. As 
such, MNEs have a strong aversion to making every piece of that information available to 
overseas tax administrations. 

26. Suppose that an MNE headquartered in Country X engages in Businesses A, B, and C, and has 
a subsidiary doing Business A in Country Y. In this case, when requested by Country Y’s tax 
administration to provide the MNE’s master file, should Country X’s tax administration hand 
over to its counterpart in Country Y the master file containing information on all of Businesses 
A, B, and C? We do not believe so. For Country Y’s tax administration, obtaining the MNE’s 
information on Business A should suffice to assess and audit the specific cross border 
transactions from a viewpoint of transfer pricing. There is no reason that justifies its need to 
obtain information on Businesses B and C, which may not involve cross-border transactions or 
may handle matters of highly confidential nature, such as national defense and nuclear 
technologies. 

27. If the information on an MNE’s all lines of business contained in the master file were to be made 
available to overseas tax administrations, there would be no point in preparing the master file 
on a line of business basis. Preparing the master file on a group wide basis does not constitute 
a reason to uniformly provide all information contained therein to overseas tax administrations, 
either. A tax administration requested by its overseas counterpart to exchange information 
should retain the right to narrow down the information it provides to the extent needed. It goes 
without saying that under no circumstances should an MNE’s master file be made available to 
an overseas tax administration through the MNE’s subsidiary in that country. With regard to 
methods of making the master files and country-by-country reports available to relevant tax 
administrations, we elaborate in our response to Box 9 below. 

28. In addition to information on advance pricing agreements (APAs), other rulings, and mutual 
agreement procedures (MAPs), which are discussed in our response to Box 10 below, the 
following should be deleted from the list of information to be included in the master file because 
these pieces of information are highly classified and disclosure of them may cause abuse of 
confidentiality, or cannot possibly be useful for the purpose: 

*Chart showing supply chain for material products and services; 

*A description of important business restructuring transactions, acquisitions and divestitures 
occurring during the fiscal year; 

*A list of important related party agreements related to intangibles, including cost contribution 
arrangements, principal research service agreements and license agreements; 

*A description of any material transfers of interests in intangibles among associated enterprises 
during the fiscal year concerned, including the entities, countries, and compensation involved; 

*A description of the group’s transfer pricing policies related to R&D and intangibles; 

*A description of the MNE’s general transfer pricing policies related to financing arrangements 
between associated enterprises 

(It is sufficient for such items to be described in the local file as needed); and 

*The title and country of the principal office of each of the 25 most highly compensated 
employees in the business line. 

29. As to a general written functional analysis describing the MNE's business, a note should be 
added stating that, as a rule, it is sufficient for the description to be made to the extent of the 
information disclosed in the MNE’s annual securities reports, annual reports, and other financial 
reports. 
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(Box4.1) 

Should the country-by-country report be part of the master file or should it be a completely separate 
document? 

Response 

30. The introduction of the country-by-country reports is being considered based on the 2013 Lough 
Erne G8 Leaders’ Communiqué in order for tax administrations to widely recognize and assess 
the taxation risks of MNEs. It is our understanding that the introduction of the reports is not 
necessarily requested in the context of transfer pricing taxation regimes. As such, it does not 
seem right for the country-by-country report to be part of the master file. Furthermore, we are 
deeply concerned that the country-by-country reports, which contain superficial numerical data 
only, are viewed and treated independently as part of transfer pricing documents, thereby 
encouraging transfer pricing taxation to be enforced based on a formulary apportionment 
approach, not on arm’s length prices. While we do not consider the country-by-country report 
necessary in the first place, it should at least be positioned as a completely separate document 
from the master file if its introduction were to be unavoidable. 

31. The country-by-country reports should be deemed sufficient if they include, at least, important 
business activity codes, revenues, earnings before income tax, and income tax (corporate 
income taxes reported on the financial statements). MNEs should not be required to newly 
collect data that they do not gather at present. 

(Box4.2) 

Should the country-by-country template be compiled using “bottom-up” reporting from local statutory 
accounts as in the current draft, or should it require (or permit) a “top-down” allocation of the MNE 
group’s consolidated income among countries? What are the additional systems requirements and 
compliance costs, if any, that would need to be taken into account for either the “bottom-up” or “top- 
down” approach? 

Response 

32. In the light of the current process of preparing consolidated financial statements, the bottom-up 
approach seems to be the more feasible choice for a majority of Japanese companies. 
However, as corporations do not have systems in place whereby information on all the foreign 
associated enterprises is automatically collected, even the bottom-up approach will impose 
significant additional burdens on them. Regarding the top-down approach, although we do not 
deny it being used by an MNE that opts to do so, the approach seems to require extremely 
complicated work unless, among others, allocation using highly simplified keys is permitted. As 
such, at the very least, the use of the top-down approach should not be mandatory for MNEs.
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(Box4.3) 

Should the country-by-country template be prepared on an entity by entity basis as in the current 
draft or should it require separate individual country consolidations reporting one aggregate revenue 
and income number per country if the “bottom-up” approach is used? Those suggesting top-down 
reporting usually suggest reporting one aggregate revenue and income number per country. In 
responding, commenters should understand that it is the tentative view of WP6 that to be useful, 
top-down reporting would need to reflect revenue and earnings attributable to cross-border 
transactions between associated enterprises but eliminate revenue and transactions between group 
entities within the same country. Would a requirement for separate individual country consolidations 
impose significant additional burdens on taxpayers? What additional guidance would be required 
regarding source and characterization of income and allocation of costs to permit consistent 
country-by-country reporting under a top-down model? 

Response 

33. Irrespective of whether to select the bottom-up approach or the top-down one, MNEs should be 
allowed to have some flexibility in the selection between an entity by entity basis and an 
individual country basis when preparing the country-by-country report. For instance, when an 
MNE consolidates financial results on an individual country basis in the course of compiling the 
consolidated financial statements of the group, the MNE should be permitted to use that 
consolidated results on an individual country basis for the country-by-country report, rather than 
the results of each entity in respective countries. 

34. It would be a significant additional burden to manage cross border transaction between 
associated enterprises separately from transactions between group entities within the same 
country. The elimination of transactions between group entities would also be extremely 
burdensome. We oppose these requirements.  

35. We also request that a permanent establishment be excluded from the definition of an entity. 
The exclusion is needed to alleviate administrative burdens. 

(Box4.4) 

Should the country-by-country template require one aggregate number for corporate income tax 
paid on a cash or due basis per country? Should the country-by-country template require the 
reporting of withholding tax paid? Would a requirement for reporting withholding tax paid impose 
significant additional burdens on taxpayers? 

Response 

36. MNEs do not currently tabulate, on a per country basis, corporate income tax paid on a cash 
basis and withholding tax paid. Moreover, their systems are not capable of managing corporate 
income tax paid in the country of domicile separately from that paid in other countries. If the 
reporting of these items were to be required, significant additional burdens would be placed on 
MNEs. 

37. If the reporting of corporate income tax were to be unavoidable, stating the amount of corporate 
income taxes as reported on the financial statements should be deemed sufficient. We oppose 
the requirement to report withholding tax paid. 

(Box4.5) 

Should reporting of aggregate cross-border payments between associated enterprises be required? 
If so at what level of detail? Would a requirement for reporting intra-group payments of royalties, 
interest and service fees impose significant additional burdens on taxpayers? 
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Response 

38. MNEs do not currently tally the aggregate cross-border payments between associated 
enterprises. Nor do they gather information on intra-group payments of royalties, interest, and 
service fees, other than those directly transacted between the parent company and foreign 
associated enterprises. If the reporting of these items were to be required, significant additional 
burdens would be imposed on MNEs. We oppose the requirement to report these items. 

(Box 4.6) 

Should the country-by-country template require reporting the nature of the business activities carried 
out in a jurisdiction? Are there any features of specialist sectors that would need to be 
accommodated in such an approach? Would a requirement for reporting the nature of the business 
activities carried out in a jurisdiction impose significant additional burdens on taxpayers? What other 
measures of economic activity should be reported? 

Response 

39. For the country-by-country reports, stating important business activity codes should suffice. No 
other information should be required. 

(Box5) 

Comments are requested as to whether any more specific guideline on materiality could be provided 
and what form such materiality standards could take. 

Response 

40. We believe that the gateway test proposed in C1 above should constitute the first threshold for 
materiality. 

41. There are several indices that could be the materiality thresholds applied thereafter. When 
deciding which thresholds to use, consideration should not be limited to the sizes and nature of 
the local economy and local operating entities as mentioned in the Discussion Draft. Attention 
should equally be paid to such factors as the volume of the transactions between associated 
enterprises and its share in the total transaction volume and so on. Numerical criteria should be 
stipulated in the Guideline. It is also conceivable to permit an MNE to exclude from the country-
by-country report the information on entities not engaged in cross-border transactions. 

42. In any case, if materiality thresholds were to differ from country to country, MNEs would have to 
prepare documentation to meet the lowest threshold in the world, rendering the materiality 
thresholds defined meaningless. Therefore, a set of uniform thresholds must be determined to 
be applied by all tax administrations. In the event that the uniform thresholds cannot be set, an 
MNE group should be permitted to comply with the laws of the country of domicile of the parent 
company. 

(Box6) 

Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues regarding 
consistent application of the most appropriate transfer pricing method? 

Response 

43. Giving consideration to taxpayers’ documentation burdens is extremely important. As for the 
suggestion in paragraph 34, we request that it be revised to permit the searches in databases 
for comparables supporting part of the local file to be updated at intervals longer than three 
years in certain circumstances. Similarly, we believe that, depending on the level of materiality, 
financial data for the comparables does not necessarily need to be updated every year. 
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(Box7) 

Comments are requested regarding the most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments. 

Response 

44. It should be sufficient for the master file and country-by-country report to be submitted by the 
parent company of the MNE group to the tax administration of its country of domicile only. 
Therefore, the sentence “the master file should be prepared and submitted to all tax 
administrations” (italics added) in paragraph 35 is not appropriate. 

45. It also should be considered sufficient if an MNE’s master file and country-by-country report are 
submitted in English as well as in the language of the country of domicile of the parent company 
(e.g., in Japanese for companies domiciled in Japan). Then, if the master file and country-by-
country report are made available to an overseas tax administration pursuant to the bilateral tax 
convention, the overseas tax administration should translate the master file on its own 
responsibility as needed. Under no circumstances should the tax administration request the 
parent company or other constituent entities of an MNE group to translate the master file. As far 
as the Transfer Pricing Guidelines require taxpayers to prepare documentation in English, it is a 
matter of course that every tax administration is also required to acquire proficiency in reading 
English. 

(Box8) 

Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 

Response 

46. Tax administrations must be keenly aware that any nonpublic information of corporations 
constitutes classified information, and must pay compensation for the damage caused by the 
leak of such information. 

47. The master file and country-by-country report of an MNE should be made available to an 
overseas tax administration only through the exchange of information mechanism in 
accordance with the bilateral tax convention, as described in our response to Box 9 below. 

(Box 9) 

Comments are requested regarding the most appropriate mechanism for making the master file and 
country-by-country reporting template available to relevant tax administrations. Possibilities include: 

*The direct local filing of the information by MNE group members subject to tax in the jurisdiction; 

*Filing of information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions; 

*Some combination of the above. 

Response 

48. Regarding a mechanism for making the master file and country-by-country report available to 
relevant tax administrations, the only option acceptable to us is the “filing of information in the 
parent company’s jurisdiction and sharing it under treaty information exchange provisions.” We 
cannot accept either “the direct local filing of the information by MNE group members subject to 
tax in the jurisdiction” or “some combination of the above.” 

49. In the master file and country-by-country report, the MNE is required to provide highly 
confidential information. Ordinarily, only the parent company is able to access such information 
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in its entirety; each subsidiary of the MNE group can only access the information pertaining to 
itself and its own subsidiaries, except for the information obtainable through the annual 
securities reports and financial statements published by the parent company. If each of the 
foreign subsidiaries were to be obligated to submit the master file and country-by-country report 
to the tax administration of the country of its domicile, these subsidiaries would be able to know 
and obtain such highly confidential information, seriously undermining the MNE’s corporate 
governance. 

50. Specifically, the following example needs to be considered: Suppose that Multinational 
Company A of Country X and the Multinational Company B of Country Y have together 
established Joint Venture C in Country Z. Although being partners in Country Z, Companies A 
and B may fiercely compete against each other elsewhere. In this case, under the proposal of 
the Discussion Draft, Company A would be able to obtain Company B’s master file and country-
by-country report, and vice versa, through Joint Venture C. Moreover, if Company A sells its 
shares in Joint Venture C to Company D upon the dissolution of the partnership with Company 
B, Company D would then be able to obtain the master files and country-by-country reports of 
both Companies A and B. Considering these possible outcomes, MNEs would have no option 
but to avoid investing in an overseas joint venture. This would definitely discourage cross-
border economic exchange, running counter to the OECD’s mission of promoting policies that 
will improve the economic and social well-being of people around the world. 

51. Furthermore, there are concerns that confidential information may be leaked from tax 
administrations. It is not uncommon that an MNE has hundreds or even thousands of 
subsidiaries and affiliates around the world. If each country’s subsidiaries were to be obligated 
to submit classified information to the tax administration of that country, it would be highly 
doubtful whether the confidentiality of all the information submitted could be completely 
maintained. Once information leaks out, it is extremely difficult to trace the route. 

52. The only solution to these problems is to exchange information in accordance with bilateral tax 
conventions. Even then, information exchange should be conducted upon request, not through 
automatic information exchange. A tax administration should be allowed to issue a request for 
information exchange only when the master file and country-by-country report of a foreign 
company is deemed absolutely essential to assessing and auditing specific cross-border 
transactions of a company in its jurisdiction. In no other circumstances should information 
exchange be permitted. 

53. Some may argue that the solution we propose will make it difficult for one country’s tax 
administration to exchange information with its counterparts in the nations and regions having 
no exchange of information provisions with that country. However, we believe that OECD's 
primary role is to recommend nations concluding tax conventions actively so as to avoid double 
taxation.  

54. It goes without saying local files are not shared among tax authorities. 

(Box10) 

Comments are specifically requested as to whether reporting of APAs, other rulings and MAP cases 
should be required as part of the master file. 

Response 

55. The information on the APAs and MAPs with, and on the other rulings of, the tax 
administrations of particular countries is highly confidential. There is no justifiable reason for tax 
administrations not being parties thereto to have to obtain such information. Accordingly, APAs, 
other rulings, and MAP cases should all be deleted from the list of information to be included in 
the master file. 

Other Comments  
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56. Paragraph 27 of the Discussion Draft states that the best practice is to prepare both the master 
file and the local file no later than the due date for the filing of the tax return for the fiscal year in 
question. However, due attention should be paid to the possibility that those files might not 
necessarily be complete by that time. 

57. Especially, the master file should be maintained by taxpayers to be viewed by the tax 
administration of its country of domicile when needed for audit or assessment purposes. 
Taxpayers should not be obliged to routinely submit the master file with their returns. 

58. If taxpayers prepare for the master file and local file without delay, they should not be penalized, 
unless there are intentional and gross negligence regarding the misstatement of these 
documents. Tax administrations should have the burden of proof as to the existence of 
intentional and gross negligence. 

Sincerely, 

Subcomittee on Taxation 

KEIDANREN 
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Mazars/WeiserMazars 

OECD: Country-by-Country Reporting 

Comment 1 re: Question 4.4 Should the country-by-country template require one aggregate 
number for corporate income tax paid on a cash or due basis per country? Should the country-by-
country template require the reporting of withholding tax paid? Would a requirement for reporting 
withholding tax paid impose significant additional burdens on taxpayers? 

Our comment is that the OECD should not be comparing current taxes paid to book income as this 
can be distortive and can lead to incorrect conclusions about the effective tax rate an MNE has.  
Instead, the OECD should request tax expense per the financial statements.  If it is desired to 
understand tax payments in addition to tax expense per books, that should be requested in addition 
to tax expense per books. 

Different Bases for Data Items Reporting: “Book” vs. “Tax” values 

Discussion Draft on Transfer Pricing Documentation and Country-by-Country Reporting of January 
30, 2014 (the “Draft”) requires reporting of Revenues, Earnings Before Income Tax, Income Taxes 
paid (withheld), among other items.   

The Draft proposes to report amounts of Revenues and Earnings before Income Tax taken directly 
from either statutory financial statements, if they exist, or internal managerial accounts in absence of 
financial statements. Thus, the draft essentially suggests the use of accounting (“book”) revenue 
and income numbers. At the same time, Income Tax, which is calculated on the basis of applicable 
tax reporting standards, is to be reported on a cash basis. As discussed further herein, such 
approach may lead to (1) inaccurate or/and incomplete assessment of tax situation of an MNE (2) 
unfair treatment of taxpayers with respect to different types of business activities (for example, 
manufacturing vs. services). 

It must be emphasized that worldwide accounting standards all reject this approach due to the 
matching concept, where you must compute the tax expense that matches the book income 
reported.  See extract from FAS 109 (Appendix 1), where the approach of current tax being used 
as tax expense was rejected by the Board.  This treatment has been followed under US Generally 
Accepted Accounting Principles through APB 11, FAS 109 and now ASC 740.  This approach is 
also followed under IFRS under International Accounting Standard 12. 

Under every country’s tax system, book and tax values/numbers frequently do not coincide. This is 
primarily caused by different treatment of income and expense items from accounting and tax 
perspectives. One example is accelerated depreciation of assets which is often allowed for tax (but 
not used in book) purposes, results in high current tax deductions, but creates a deferred tax liability 
for future. Another example are reserves for inventory or numerous other accruals, which are not 
allowed as expenses for tax purposes, but are deducted in books. 

As an illustration of possible discrepancies between book and tax accounting values, we can look at 
a simplified comparison of 2 companies with same revenues. In the below example one is a 
company engaged in manufacturing business and the other one is a company engaged in provision 
of services. 

 Manufacturing Company Service Company 

 Book Value Tax Value Book Value Tax Value 

Pretax Income 1,000 1,000 1,000 1,000 

Accelerated 
Depreciation 

- (1,000) - - 

Accrued Expenses - 400 - 400 
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Taxable Income 1,000 400 1,000 1,400 

Taxes Paid (at 40%) 400 160 400 560 
Effective Tax Rate 
(ETR) 

40% 16% 40% 56% 

Manufacturing Company: Pretax Income of 1,000 is significantly reduced by 1,000 due to 
accelerated depreciation deduction that Manufacturing Company is allowed to use for tax (greater 
than the amount for book) purposes. Pretax Income is increased by 400 accrued expenses that are 
not deductible until paid tax purposes. The adjustments made in tax accounting result in 160 taxes 
paid and a low tax ETR of 16% if cash tax payments are used for this purpose. Note that 
Manufacturing Company has a deferred tax liability of $240 based on net temporary differences of 
600, i.e. will have to pay taxes on that amount in future.  As such the manufacturing company will 
have a book effective tax rate of 40% 

Service Company: Pretax Income of 1,000 is increased by 400 accrued expenses that are not 
deductible until paid for tax purposes. The adjustments made in tax accounting resulted in 560 taxes 
paid and a high tax ETR of 56% if cash tax payments are used for this purpose. Note that 
Service Company will be able to deduct these accrued expenses once paid so therefore have a 
book effective tax rate of 40% 

In the example above both companies have the same Pretax Income, as well as book ETR of 40%. 
At the same time, the amounts of taxes paid are very different, which results in tax ETR 
discrepancies: 16% vs. 56% for Manufacturing Company and Service Company, respectively. 
However, the 40% ETR difference is only temporary: in future both companies will pay exactly the 
same amount of taxes. 

Thus, in order to be able to accurately evaluate the tax situation of a company, it is important to take 
into account differences between book and tax treatment. Considering that, the information 
suggested to be provided for country-by-country reporting in the Draft is not sufficient. Taxes Paid 
amounts taken in isolation will not allow tax authorities to establish an accurate full overview of the 
taxing burden on business, by ignoring possible long-term and short-term temporary differences 
between book and tax items. 

Such result may create an unfair treatment of taxpayers when effective tax rates and related tax 
risks are analyzed by tax administrations. Tax exposure of an MNE may appear limited where in 
reality certain taxes are only temporarily deferred. In addition to that, the suggested choice of items 
for reporting limits opportunities for a full “cross-border” comparison of taxation of MNE’s entities, 
where jurisdictions use various rules to figure out income taxes to be paid. 

Possible remedies could include: 

1) Choosing tax values for reporting Revenues and Earnings Before Tax as opposed to book 
values;  

2) Collecting additional information on tax expense per books; 

3) Collecting both data on current taxes payable and tax expense per book (as opposed to only 
current tax values). 

While MNE’s would prefer providing less rather than more information, if it is considered necessary 
to report cash tax payments, it would be better to report both tax expense per books and current 
taxes paid rather than just the latter. 

Very truly yours, 

 

Michael Schwartz 
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Annex to Mazars/WeizerMazars submission 

Extract from Statement of Financial Accounting Standards No.109 

As part of the adoption of FAS 109, the Board reviewed and rejected an approach that would only 
recognize current taxes payable as book expense. The following is from Appendix A of that 
Standard 

Proposals for Partial or No Recognition of Deferred Taxes That Were Rejected 

Taxes Payable As Determined by the Tax Return 

200. Some respondents to the Discussion Memorandum advocated that income tax expense for 
financial reporting should be the amount of taxes payable for the year as determined by the tax 
return. The rationale most frequently cited to support that proposal is summarized as follows: 

a. The tax return determines the legal liability for income taxes. 

b. Taxes are levied on aggregate taxable income, and individual events are merely 
indistinguishable pieces of the overall determination of aggregate taxable income. 

c. Any tax payments for future years will be solely a consequence of generating taxable 
income in those future years. 

d. Notional tax calculations based on the recognition and measurement of events for financial 
reporting are not appropriate. 

e. All other approaches to accounting for income taxes are too complex. 

201. The Board believes that the tax consequences of an individual event are separable from 
aggregate taxable income. For example, if the gain on an installment sale is taxable, both the sale 
and the tax consequences of the gain on the sale should be recognized in financial income for the 
same year. The tax law may permit an election to include some or all of the gain in the 
determination of taxable income in future years. That election, however, only affects when and not 
whether the gain will be included in determining taxable income. The tax consequences arose at the 
time of the sale and result from the gain on the sale. 

202. As the installment sale receivable is collected, pro rata amounts of the gain are included in 
determining taxable income. Reporting the uncollected balance of the receivable at its net realizable 
value in the statement of financial position reflects an assumption that the receivable will be 
recovered and, therefore, that the gain will become taxable. Recognition of the sale and the gain on 
the sale on an accrual basis requires concurrent recognition of the tax consequences of the gain on 
the sale. For example, commission expense attributable to the installment sale is recognized on an 
accrual basis even if the commissions are paid as the receivable is collected and, likewise, income 
tax expense should also be recognized on an accrual basis. To do otherwise would result in 
accounting for the sale and the gain on an accrual basis and the related tax consequences on a 
cash basis—a result that the Board believes is inconsistent and inappropriate.  
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Valente Associati GEB Partners 
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Submitted by Piergiorgio Valente 
(p.valente@gebnetwork.it) 

 

Comments to the OECD “Discussion Draft on Transfer Pricing Documentation and Country-
by Country Reporting”, January 30, 2014 

 

General Comments 

1. Introduction 

The “Discussion Draft on Transfer Pricing Documentation and CbC Reporting” (“Discussion Draft”), 
issued on January 30th, 2014 provides for some guidance on transfer pricing documentation and 
country-by-country reporting.  The document includes a proposal to replace the text under Chapter 
V of the Transfer Pricing Guidelines in its entirety, with the provisions included in the Discussion 
Draft, as further developed. 

The Discussion Draft provides guidance: 

 for tax administrations, on the information necessary to conduct an informed transfer pricing risk 
assessment;  

 for taxpayers, in identifying documentation that would be most helpful in describing that their 
transactions are in line with the arm’s length principle; 

 in resolving transfer pricing issues and facilitating tax examinations. 

If, on the one hand, it is important that tax administrations are able to access all information that is 
required to conduct a comprehensive audit, on the other hand, taxpayers should carefully evaluate 
their own compliance with the applicable transfer pricing rules. 

2. Relevance of Transfer Pricing Documentation Requirements  

Action 13 of the OECD BEPS Action Plan focuses on the re-examination of transfer pricing 
documentation and aims at developing rules “to enhance transparency for tax administration, taking 
into consideration compliance costs for business.  The rules to be developed will include a 
requirement for MNEs to provide all relevant governments with needed information on their global 
allocation of income, economic activity and taxes paid among countries according to a common 
template”. 

The global business community that engages at BIAC is deeply committed to contribute with inputs 
in the central work programme of the BEPS Action Plan.  The main goal is to ensure that any 
actions that were implemented provide for certainty, predictability and a level-playing field for 
businesses. 

Transfer pricing is a key issue in today’s globalized world.  Globalization enabled companies to 
expand their activities beyond borders, contributing to a re-organization and optimization of their 
value-chains on a world-scale, and helping companies maximize their returns.  However, as we 
know, it created distortions at an international level, which contributed to heighten awareness and 
increase focus on transfer pricing activities, especially by multinational enterprises (MNEs). 

http://www.gebpartners.it/
mailto:p.valente@gebnetwork.it
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In the administration of transfer pricing rules, a most relevant issue is the asymmetry of information 
between taxpayers and tax administrations.  This potentially undermines the application of (and 
compliance with) the arm’s length principle, and enhances opportunities for the implementation of 
aggressive tax planning schemes leading to base erosion through profit shifting.  

In many countries, tax administrations are frequently not in a position to view taxpayers’ global value 
chain within the context of a “greater picture”.  In addition, national divergences in the approaches to 
transfer pricing documentation requirements lead to significant administrative costs for MNEs.  In 
this respect, it is important that adequate information about the relevant functions performed by 
group members in respect of intra-group services and other transactions be made available to all 
tax administrations involved. 

Rules regarding transfer pricing documentation should be developed, in order to: 

 enhance transparency for tax administrations; 

 tackle base erosion and profit shifting schemes; 

taking into consideration compliance costs for businesses.  

These should include a requirement that MNEs provide all relevant governments with needed 
information – on their global allocation of profits, taxes paid, and indicators of the location of 
economic activity among countries in which they operate – according to a common template (so-
called, country-by-country reporting). 

In developing clear rules on transfer pricing documentation requirements, also documentation-
related penalties should be taken into consideration.  Imposing sizable penalties on taxpayers that 
make considerable efforts to evidence – through reliable documentation – that their controlled 
transactions comply with the arm’s length principle could be unfair.  In this regard, no penalties 
should be applied to taxpayers that are not able to access data/information requested by tax 
administrations.  However, whenever a decision not to impose penalties is made, this should have 
no impact on the adjustments to be made to prices that are not consistent with the arm’s length 
principle.  

Valente Associati GEB Partners welcomes and supports any initiative aimed at improving 
consistency in the development of transfer pricing documentation guidance, which: 

 is clear; 

 ensures a level-playing field for businesses; 

 guarantees fairness for taxpayers; 

 avoids differences among national transfer pricing regulations. 

The desired approach should point at a standardization, in order to favor consistency, transparency 
and reduce compliance costs connected to the collection and organization of transfer pricing 
documentation in the different countries in which the MNE operates. 

It is well acknowledged at international level that the current transfer pricing documentation rules 
place a substantial burden on taxpayers.  In other words, it is hardly possible for an MNE to follow a 
consistent documentation approach due to the differences in the requirements imposed by national 
transfer pricing legislations.  Simplified and consolidated compliance obligations by businesses, if 
achieved, would provide the balance which is currently lacking in the approach to transfer pricing 
documentation. 

In addition, Valente Associati GEB Partners stresses the importance of transparency for tax 
administrations and tax compliance by taxpayers.  Any action in the field of country-by-country 
reporting should be carried out taking into account the right balance between the usefulness of the 
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data to the tax administrations for risk assessment purposes and the compliance burdens on the 
taxpayers, while ensuring that specific information must be kept confidential. 

Finally, it is important to take a measured approach towards proportionality: 

 in identifying the content and the timing of information that is to be provided by taxpayers to tax 
authorities; 

 in setting forth specific provisions on the application of documentation-related penalties.  

Specific Comments to the Issues Outlined in the Discussion Draft 

B.1. Transfer Pricing Risk Assessment 

Comments are requested as to whether work on BEPS Action 13 should include development of 
additional standard forms and questionnaires beyond the country-by-country reporting template. 

With the objective of simplifying the documentation burden on taxpayers and ease the work of tax 
authorities when assessing transfer pricing risk and conducting audits, a further detailed guidance 
and the development of simplified and standardized forms would certainly be useful. 

The current transfer pricing disclosure standards are still left to the single countries, often leading to 
diversified forms and reporting standards and inefficiencies. 

Common standards/guidelines (such as the EU TPD Code of Conduct) and common sources of 
information (such as commercial databases) already exist and, if constructively coupled with the 
proposed content of the Master file and Local file contained in Appendix I and II of the Discussion 
Draft on Transfer Pricing Documentation and CbC Reporting, they will provide tax authorities and 
taxpayers with the necessary tools in order to identify and evaluate transfer pricing policies and 
relative risks.  

What is mainly needed is a common (mandatory) OECD framework among countries that will 
eliminate local divergences and ease the compliance burden on taxpayers and allow tax authorities 
to have information presented in a standard format for all countries. 

Comments are also requested regarding the circumstances in which it might be appropriate for tax 
authorities to share their risk assessment with taxpayers.  

Removing asymmetry of information among tax administrations and taxpayers is a fundamental 
element for successfully tackling aggressive tax planning and for tax inspections.  

Dialogue and sharing of information between tax administrations and taxpayers should be 
encouraged, including the disclosure of the risk assessment measures and results to taxpayers.  

B.3. Transfer Pricing Audit 

Comments are specifically requested on the appropriate scope and nature of possible rules relating 
to the production of information and documents in the possession of associated enterprises outside 
the jurisdiction requesting the information. 

While it is appreciated that tax administrations should be in the position of having all the relevant 
documentation in order to conduct an audit/risk assessment, excessive burdens should not be 
imposed on taxpayers.  It is often the case that taxpayers, especially local subsidiaries, will not have 
the financial results of associated enterprises (especially of sister or controlling companies).  While 
taxpayers should make reasonable efforts in order to provide complete and adequate 
documentation, tax administrations should exploit existing instruments, such as information-
exchange mechanisms, in order to obtain information in the possession of associated enterprises 
located outside their jurisdictions.  
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Standards and smoother processes should thus be developed/enhanced in order to improve 
existing mechanisms that impose excessive/unnecessary burdens on taxpayers.  

C. A Two-tiered Approach to Transfer Pricing Documentation 

C.1. Master File 

Comments are requested as to whether preparation of the master file should be undertaken on a 
line of business or entity wide basis. Consideration should be given to the level of flexibility that can 
be accommodated in terms of sharing different business line information among relevant countries. 
Consideration should also be given to how governments could ensure that the master file covers all 
MNE income and activities if line of business reporting is permitted.  

The preparation of a Master file on an entity basis is preferable to a line of business approach.  

An entity-based approach will most likely suit all different MNEs’ business structures. Having a 
complete entity-based approach will in any case allow tax administrations to gain complete 
information on all MNE income and activities concerning the different lines of businesses.  In fact, 
Annex I to Chapter V of the Discussion Draft already provides a description of the MNEs 
business(es) by business line.  

A number of difficult technical questions arise in designing the country-by-country template on which 
there were a wide variety of views expressed by countries at the meeting of Working Party n 6 held 
in November 2013. Specific comments are requested on the following issues, as well on any other 
issues commentators may identify: 

Should the country-by-country report be part of the master file or should it be a completely separate 
document? 

Preferably, we suggest the country-by-country report to be a separate document rather than an 
annex to the Master file.  

Should the country-by-country template be compiled using “bottom-up” reporting from local statutory 
accounts as in the current draft, or should it require (or permit) a “top-down” allocation of the MNE 
group’s consolidated income among countries? What are the additional systems requirements and 
compliance costs, if any, that would need to be taken into account for either the “bottom-up” or “top-
down” approach? 

Taxpayers should be allowed the flexibility to choose the option that best suits their business and 
company structure. 

The information to be included in the country-by-country report is probably best assembled by the 
company consolidating the accounts using internal reporting information (“top-down” approach).  
However, information taken from the local statutory accounts is most representative and can provide 
a greater level of detail (“bottom-up” approach). 

A “bottom-up” approach is probably the less costly as data are readily available, although some 
form of consolidation standard might be required (IAS/IFRS), as the use of different accounting 
GAAPS could lead to uneven information.  
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Should the country-by-country template be prepared on an entity by entity basis as in the current 
draft or should it require separate individual country consolidations reporting one aggregate revenue 
and income number per country if the “bottom-up” approach is used? Those suggesting top-down 
reporting usually suggest reporting one aggregate revenue and income number per country. In 
responding, commenters should understand that it is the tentative view of WP6 that to be useful, 
top-down reporting would need to reflect revenue and earnings attributable to cross-border 
transactions between associated enterprises but eliminate revenue and transactions between group 
entities within the same country. Would  a requirement for separate individual country consolidations 
impose significant additional burdens on taxpayers? What additional guidance would be required 
regarding source and characterization of income and allocation of costs to permit consistent 
country-by-country reporting under a top-down model? 

Depending on the MNEs’ structure and complexity, a country consolidation can be envisaged, 
keeping in mind that information would have to be gathered and aggregated by one of the entities.  
In this case, guidance should be provided on the type of data to be used (statutory/reporting format). 

Also, attention should be paid to Permanent Establishment and on the entity that should report its 
information (the headquarters vs. the country affiliate).  

The separate entity approach would probably seem more straightforward as information is already 
available on each entity’s tax return.  As such, minimal further elaboration of the data would be 
required in order to complete the country-by-country template.  However, the complexity of the entity 
has to be borne in mind as a detailed reporting could be summed up to several hundreds of 
lines/entities in case of considerable MNE size.  

Under a “top-down” model, more guidance is needed on which data source it is best to use 
(consolidated accounts/specifically designed reporting data) considering that any standard deviating 
from the one used by the MNE would lead to increased compliance costs.  

Should the country-by-country template require one aggregate number for corporate income tax 
paid on a cash or due basis per country?  

A separate entity approach would probably be less burdensome as information is already available 
on each entity’s tax return.  Country consolidation would impose an additional activity on taxpayers 
since the information on income tax paid/due would have to be aggregated in a consistent manner 
by one of the entities.  

Increased consolidation issues may arise due to possible ongoing litigation/settlement procedures, 
whereby taxes due are still to be defined.  An entity-by-entity approach would facilitate the reporting 
of this information. 

Should the country-by-country template require one aggregate number for corporate income tax 
paid on a cash or due basis per country?  

This would be useful information since it will allow different tax administration to locate the country 
of origin of the taxes paid by the taxpayers in each country, without the need to refer to exchange of 
information mechanism. 

Would a requirement for reporting withholding tax paid impose significant additional burdens on 
taxpayers?  

If a separate entity approach is adopted it would be less burdensome as information is already 
available on each entity’s tax return.  However, a common standard for consolidation of this 
information would have to be developed by the taxpayers (e.g., common currency definition and 
conversion). 
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Should reporting of aggregate cross-border payments between associated enterprises be required? 
If so at what level of detail? Would a requirement for reporting intra-group payments of royalties, 
interest and service fees impose significant additional burdens on taxpayers? 

According to Annex I and II, the above information should already be documented in the Master file 
and Local file as part of the analysed transactions; therefore, the collection of this information and its 
inclusion in the country-by-country report should not impose a significant burden on taxpayers. 

The level of detail proposed by the Local File could be considered sufficient. 

Some tax administrations (e.g., Italy), as part of the documentation, require taxpayers to disclose all 
intercompany transactions.  As such, the above information can be readily available to most 
companies without excessive additional burdens.  

Should the country-by-country template require reporting the nature of the business activities carried 
out in a jurisdiction? Are there any features of specialist sectors that would need to be 
accommodated in such an approach? Would a requirement for reporting the nature of the business 
activities carried out in a jurisdiction impose significant additional burdens on taxpayers? What other 
measures of economic activity should be reported? 

The above information is already documented in the Master file and Local file as part of the analysis 
of the business and industry features affecting the analysed transactions.  

As such, the above information can be readily available to most companies without excessive 
additional burdens.  Therefore, adding a specific synthetic requirement in the country-by-country 
reporting could provide tax administrations with a straightforward insight of the main industry 
conditions having an impact in transfer pricing policies. 

D. Compliance Issues 

D.3. Materiality 

Comments are requested as to whether any more specific guideline on materiality could be provided 
and what form such materiality standards could take. 

A specific guideline and definition of materiality is paramount in order to avoid creating an excessive 
burden on taxpayers and allowing tax authorities to focus on important transactions.  

Materiality could be defined in terms of: 

 Transaction amount: either in absolute terms (e.g., specific monetary threshold) or in relative 
terms (e.g., a percentage of turnover/assets/income generated by a specific activity); 

 Type of transaction: concentrate on specific transaction type (e.g., company’s core business) 
and leave aside ancillary transactions;  

 Line of business: in case of conglomerate companies with multiple and diversified business 
units/markets;  

 Company dimension: requirements imposed on SMEs should be less stringent and more 
proportionate. 
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D.5. Frequency of Documentation Updates 

Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues regarding 
consistent application of the most appropriate transfer pricing method? 

The proposal in paragraph 34 is most welcome, as a clear guidance on the update of database 
searches is strongly needed.  As a matter of fact, such an approach has been already adopted by 
many taxpayers and will allow having yearly updated financial information while not imposing the 
burdensome comparables screening process every year.  

Nothing is said on the comparables selection process.  Specific wording discouraging cherry picking 
from both taxpayers and tax administration could be added in paragraph 34. 

Clear guidance should also be provided on the “timing issues”, by including specific wording on the 
fact that information required to prepare substantial documentation can be usually gathered at 
various times:  

 before the transaction takes place (typically for ex-ante transfer pricing systems where 
parameters are set prior to the start of a year); 

 at the time the transaction takes place (e.g., CUP information for commodities), or  

 after the end of the financial year in which the transaction takes place (e.g., comparable 
searches to test the outcome for ex-post transfer pricing systems). 

Information gathered at any of these moments can result in appropriate documentation provided the 
timing can reasonably be supported. 

D.6. Language 

Comments are requested regarding the most appropriate approach to translation requirements, 
considering the need of both taxpayers and governments. 

The Master file should be prepared in the language of the parent company.  However, using a 
common language, such as English or another commonly used language, for the Master file will 
simplify the compliance work for many taxpayers.  We strongly support the suggested approach of 
having this document translated only if necessary into local language and upon providing sufficient 
time for the translation to be completed.  

D.8 Confidentiality 

Comments are requested as to measures that can be taken to safeguard the confidentiality of 
sensitive information without limiting tax administration access to relevant information. 

Measures to safeguard confidentiality could be the following: 

 Specific anti-infringement procedures could be made available to taxpayers in order to protect 
them from unauthorized information disclosure by tax administrations if real damage is 
substantiated; 

 Specific channels/technological means for information exchange between taxpayers and tax 
administrations in order to prevent information leakages;  

 Consultation (not filing) of sensitive information at taxpayer premises. 

A provision might be set forth so that any information received by tax administrations is to be treated 
as confidential and may be disclosed only to persons or authorities (including courts and 
administrative bodies) in the jurisdiction of the other tax administration concerned with the 
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assessment or collection of (the enforcement or prosecution in respect of, or the determination of 
appeals in relation to) the taxes concerned. 

A provision might also be laid down in order that such persons or authorities use such information 
only for risk assessment/further audit.  They may disclose the information in public court 
proceedings or in judicial decisions.  

Finally, a provision might be set forth to establish that the information may not be disclosed to any 
other person or entity or authority or any other jurisdiction without the express written consent of the 
taxpayers. 

E. Implementation 

Comments are requested regarding the most appropriate mechanism for making the master file and 
country-by-country reporting template available to relevant tax administrations. Possibilities include: 

- The direct local filing of the information by MNE group members subject to tax in the jurisdiction; 

- Filing of information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions; 

- Some combination of the above.  

For business/strategic/confidentiality purposes, a parent company might prefer not to disclose 
information pertaining to the whole Group with each subsidiary in every jurisdiction.  

While Local files should be filed by each local company subject to tax in the jurisdiction, treaty 
exchange of information mechanisms should be promptly exploited in order to obtain the most 
sensitive (foreign) information by local tax administrations.  

When applying information exchange mechanisms, reference should be made to Article 26 of the 
OECD Model Tax Convention.  In particular: 

1. Tax administrations should exchange such information as is foreseeably relevant for carrying 
out the provisions of the applicable convention or to the administration or enforcement of the 
domestic laws concerning taxes of every kind and description imposed on behalf of the States 
concerned, or of their political subdivisions or local authorities, insofar as the taxation 
thereunder is not contrary to the applicable tax convention. 

2. Any information received should be treated as strictly secret and confidential in the same 
manner as information obtained under the domestic laws of that State and shall be disclosed 
only to persons or authorities (including courts and administrative bodies) concerned with the 
assessment or collection of (the enforcement or prosecution in respect of, the determination of 
appeals in relation to) the taxes concerned.  Such persons or authorities shall use the 
information only for such purposes.  They may disclose the information in public court 
proceedings or in judicial decisions. 

3. A tax administration should not impose on the other the obligation: 

a) to carry out administrative measures at variance with the laws and administrative practice of 
the other tax administration; 

b) to supply information which is not obtainable under the laws or in the normal course of the 
administration of the other tax administration;  

c) to supply information which would disclose any trade, business, industrial, commercial or 
professional secret or trade process, or information the disclosure of which would be 
contrary to public policy. 
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4. If information is requested by a tax administration, the other tax administration shall use its 
information gathering measures to obtain the requested information, even though that other tax 
administration may not need such information for its own tax purposes and has no domestic 
interest in such information. 

Annex I to Chapter V: Transfer Pricing Documentation - Master file 

Comments are specifically requested as to whether reporting of APAs, other rulings and MAP cases 
should be required as part of the master file. 

An APA is an agreement between tax administrations pertaining to the way in which certain transfer 
pricing transactions between taxpayers will be taxed in the future.  Hence an APA often prevents the 
need for a dispute between tax administrations over the transactions included in the APA.  APAs are 
an exemplary method of dispute avoidance. 

There are significant advantages for taxpayers and tax administrations that can arise from APAs.  In 
particular:  

 certainty over the taxation treatment of the transactions in the APA: a certainty enjoyed by both 
the tax administrations (which no longer have to conduct an audit to establish the correct 
transfer pricing) and the taxpayers (who know how to establish the correct transfer pricing since 
this has been agreed between the tax administrations involved). 

The MAP provisions allow designated representatives from the governments of the States 
concerned to interact with the intent to resolve international tax disputes involving cases of double 
taxation (juridical and economic) as well as inconsistencies in the interpretation and application of 
the applicable convention. 

Since most probable occurrences of double taxation are dealt with automatically in tax conventions 
through tax credits, exemptions, or the determination of taxing rights of the States concerned, the 
majority of MAP cases are situations where the taxation of an individual or entity is unclear. 

A noteworthy point is that the MAP article in most tax conventions does not compel competent 
authorities to actually reach an agreement and resolve their tax disputes.  They are obliged only to 
use their best endeavors to reach an agreement.  Unfortunately, on occasion competent authorities 
are unable to come to an agreement.  Reasons for unresolved double taxation range from 
restrictions imposed by domestic law on the tax administration’s ability to reach a compromise and 
even down to a stalemate on economic issues such as valuations. 

Some tax conventions currently include arbitration clauses in their MAP articles, in compliance with 
Article 25 of the OECD Model Tax Convention.  

Together with Article 25, also the EU Arbitration Convention establishes a procedure to resolve 
disputes where double taxation occurs between enterprises of different Member States as a result 
of an upward adjustment of profits of an enterprise of one Member State. Whilst most bilateral 
double taxation treaties include a provision for a corresponding downward adjustment of profits of 
the associated enterprise concerned, they do not generally impose a binding obligation on the 
States concerned to eliminate double taxation. 

The EU Convention provides for the elimination of double taxation by agreement between the 
Contracting States including, if necessary, by referring to the opinion of an independent advisory 
body.  The EU Convention thus improves the conditions for cross-border activities in the Internal 
Market. 

Both mechanisms have proven to be useful in preventing (in case of APAs) or defining (in case of 
MAPs) transfer pricing disputes.  

Including specific information on the above in the Master file will allow tax administrations to 
effectively assess the risk of transfer pricing policies of the MNEs.  
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Some jurisdictions (e.g., Italy) already provide in their documentation requirements the need to 
disclose any APAs, rulings or MAPs.  A summary of such information will certainly be useful if 
included in the Master file as it could streamline the work on risk assessment performed by tax 
administrations. 

Further Comments to Other Paragraphs of the Discussion Draft 

A. Introduction 

“1. This chapter provides guidance for tax administrations to take into account in developing rules 
and/or procedures on documentation to be obtained from taxpayers in connection with a transfer 
pricing inquiry or risk assessment.  It also provides guidance to assist taxpayers in identifying 
documentation that would be most helpful in showing that their transactions satisfy the arm’s length 
principle and hence in resolving transfer pricing issues and facilitating tax examinations”. 

A balance is needed between the usefulness of the data to the tax administrations for risk 
assessment purposes and compliance burdens on taxpayers.  It is important to take a measured 
approach towards materiality and proportionality in identifying contents and the timing of information 
that is to be provided by taxpayers to tax authorities, clearly identifying what is intended by 
“documentation that would be most helpful in showing that (taxpayers’) transactions satisfy the 
arm’s length principle”. 

B. Objectives of Transfer Pricing Documentation Requirements 

“5. Three objectives for requiring transfer pricing documentation are:  

1. to provide tax administrations with the information necessary to conduct an informed transfer 
pricing risk assessment;  

2. to ensure that taxpayers give appropriate consideration to transfer pricing requirements in 
establishing prices and other conditions for transactions between associated enterprises and 
in reporting the income derived from such transactions in their tax returns; and  

3. to provide tax administrations with the information that they require in order to conduct an 
appropriately thorough audit of the transfer pricing practices of entities subject to tax in their 
jurisdiction”. 

Applying the arm’s length principle can be a fact-intensive process and can require proper 
judgment.  It may present uncertainty and may impose a heavy administrative burden on taxpayers 
and tax administrations that can be exacerbated by both legislative and compliance complexity.  
Therefore, a safe harbor concept could be introduced for Small and Medium Sized Enterprises 
(“SMEs”). 

The obligation of mandatorily preparing a Transfer Pricing Documentation should not be imposed on 
SMEs with relatively simple ownership structures and operations envisaging, instead, a risk-
differentiated approach whereby smaller taxpayers, or taxpayers with relatively small or low risk 
transactions can align the effort required to prepare documentation with their risk. 

B.2. Taxpayer’s Assessment of its Compliance with the Arm’s Length Principle 

“10. By requiring taxpayers to articulate solid, consistent and cogent transfer pricing positions, 
transfer pricing documentation can help to ensure that a culture of compliance is created. Well-
prepared documentation will give tax administrations some assurance that the taxpayer has 
analyzed the positions it reports on tax returns, has considered the available comparable data, and 
has reached consistent transfer pricing positions. Moreover, contemporaneous documentation 
requirements can restrain taxpayers from developing justifications for their positions after the fact”. 

The requirement to contemporaneously document transfer pricing positions will certainly prove to be 
a useful instrument in order to create a “compliance culture”.  Nonetheless, it should be borne in 
mind that, according to local transfer pricing laws and regulations, some countries require 
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contemporaneous documentation while others allow MNEs to submit transfer pricing documentation 
only upon request.  Guidance should be provided on the most straightforward approach in order not 
to impose an excessive burden on taxpayers that may find themselves in the position of 
preparing/amending/updating the documentation several times during the year. 

D.7. Penalties 

“36. Many countries have adopted documentation-related penalties to ensure efficient operation of 
transfer pricing documentation requirements. They are designed to make non-compliance more 
costly than compliance”.  

Applicability of transfer pricing-specific penalties is still (and should continue) to be a feature of local 
law.  As such, MNEs face different penalty environments in different countries, which often leads to 
increased burdens and uncertainties.  A clear guidance should be given by the OECD in terms of 
(non) applicability of specific/administrative penalties.  Transfer pricing documentation, if seen as a 
risk assessment tool, where well prepared, should give taxpayers the benefit of penalty protection 
(as it already is in some countries, i.e., Italy) without this decision being too discretional for tax 
administrations. 

D.9. Other issues 

“42. The requirement to use the most reliable information will usually require the use of local 
comparables over the use of regional comparables where such local comparables are reasonably 
available. The use of regional comparables in transfer pricing documentation prepared for countries 
in the same geographic region in situations where appropriate local comparables are available will 
not, in some cases, comport with the obligation to rely on the most reliable information. While the 
simplification benefits of limiting the number of comparable searches a company is required to 
undertake are obvious, and materiality and compliance costs are relevant factors to consider, a 
desire for simplifying compliance processes should not go so far as to undermine compliance with 
the requirement to use the most reliable available information. See paragraphs 1.57-1.58 on market 
differences and multi-country analyses for further detail of when local comparables are to be 
preferred”. 

The paragraph provides a rather general guidance when referring to “most reliable information”.  
The OECD should shed some light on the use of pan-European, Asian/American benchmarks vs. 
local comparables, especially if we think of cases such as transactions with African countries, where 
local comparables (nor databases) do not yet exist. 

Annex III to Chapter V: A Model Template of Country-by-Country Reporting 

The country-by-country template included in the Discussion Draft is rather concise and the risk is 
seen in the potential use of (financial) information by tax administrations to apply some form of 
global apportionment of an MNE’s profit rather than applying the OECD’s long-standing arm’s length 
principle on profits accrued in various jurisdictions, as a result of intercompany trading.  For 
example, no regard is given to intangibles and their value nor to a common definition of royalty 
(which can differ substantially at local level).  

Therefore, it might be useful to include further guidance on this and, most importantly, link the 
definition of intangibles to the yet-to-be published new Chapter VI of the Guidelines on intangibles, 
which will have to take into consideration the comments and perplexities expressed by practitioners. 
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Sector specific non-consensus comments 

Insurance 

Some members of the insurance industry believe that meeting the spirit of the CbC reporting 
template requires more flexibility in determining what economic activity indicators should be 
included in the template to account for the unique facts and circumstances of some industries.   

Of all the MNEs business models, the insurance industry is least affected by the value creation 
associated with its employees.  While people are critical, the existence of substantial amounts of 
risk bearing capital is even more so.  Like many other financial services companies, insurance 
companies have unique characteristics that make country-by-country reporting challenging for both 
the industry and tax administrators.  The economic and business characteristics of insurance 
companies are very different from industrial, high technology and other service based companies.  
Insurance companies accept premiums from customers and invest those premiums in assets that 
ensure that the company's financial commitments to its customers can be met over the long term.  
Insurance companies are heavily regulated, but regulation differs from jurisdiction to jurisdiction, 
meaning that required reserves and capital necessary to meet obligations will differ from country to 
country.  Insurance companies, in order to maximize efficient use of reserves and capital, will 
reinsure and thus pool risks to related and unrelated parties, oftentimes in different jurisdictions.  
When reinsurance occurs, a certain amount of gross written premium is economically transferred 
from the insurer to the reinsurer. 

Reinsurance is a critical element of the insurance business model to optimize the use of capital 
within a group.  Reinsurance is necessary to diversify risk, protect a company's capital position, and 
increase its capacity to take on additional risk.  From a tax perspective, related-party reinsurance is 
a recognized element of the business and can  be priced at arm's length which is documented in 
companies’ transfer pricing documentation. However, the type of high-level data gathering proposed 
by the Discussion Draft could easily give tax administrations a distorted tax picture unless these 
common non-tax-driven insurance industry transactions are well understood. 

Regulators, as well as policyholders, will demand that capital is in place to support insurance 
obligations.  As a result, location of capital is an extremely important indicator of where economic 
activities occur and value is created.  A high-level risk assessment needs to take into account the 
material factors relating to where those economic activities occur and thus should include the risk 
bearing associated with capital at risk. 

Business and regulatory constraints also mean that insurance companies operate in branch form 
more often than most other companies, but it may be difficult to allocate capital to a branch or track 
intercompany transactions.  For purposes of the CbC reporting template, allocating capital to 
branches under some type of arm's length standard should not be required.  Instead, tax 
administrations can refer to other documentation prepare for allocating profit or loss to branches 
under Article 7 of the Model OECD Tax Treaty or domestic tax rules. 

These and other characteristics of insurance companies make it particularly difficult to craft a "one 
size fits all" country-by-country template that accurately and clearly represents the economics of the 
insurance business, as well as providing tax authorities with a tool to perform a high level risk 
assessment. A template that might be useful for assessing risk for non-insurance companies may 
provide a tax administration with a very misleading picture of an insurance company. 

Creating a separate insurance company template or changing the required data and columns to the 
current draft template would necessarily complicate the risk assessment platform for both taxpayers 
and tax administrators.  The better approach is to streamline the template, ensuring that the 
template seeks the data, and only the data, required to undertake a high-level risk assessment, 
while permitting as much flexibility as possible for a company to most accurately provide its data 
points on a consistent basis.   For the insurance industry, the template should provide for capital to 
be listed as a key economic indicator.  Finally, turnover should be specifically referenced to a 
premium base that accounts for reinsurance transactions executed; thus turnover should be define 
as net written premium. 
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Non-consensus responses to OECD Questions 

B.3. Transfer pricing audit 

Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

 One reason that the draft of Chapter V strikes taxpayers as unbalanced is the title of Section B 
and the text of paragraph 5.  When the objective is a requirement, the result is likely to be 
multiple requirements that are too prescriptive or overbroad.    

 However, a requirement should be reasonably targeted, reflecting the balancing of the 
benefits and burdens of multiple objectives.  The difficulty of a driving test to obtain a driver’s 
license is established after balancing the benefits and burdens of the policy objectives of 
limiting accidents and the need or desire for most persons to drive.  

 In transfer pricing the benefits and burdens from the objectives of having sufficient information 
for a tax administration to enforce its transfer pricing laws and the needs for both the taxpayer 
and tax administration to have efficient audits of a taxpayer’s transfer pricing methods should 
result in reasonably targeted transfer pricing documentation requirements that take into 
account these objectives.    

 Considering the above, the following changes are suggested to the text of B and paragraph 5. 
(proposed deletions struck through and additions underlined and in bold).  

B.  Objectives of transfer pricing documentation requirements 

5. Three objectives for of requiring transfer pricing documentation are: 

1. to provide tax administrations with the information necessary relevant to 
conduct an informed and efficient transfer pricing risk assessment ; 

2. to ensure that taxpayers give appropriate consideration to transfer pricing 
requirements in establishing prices and other conditions for transactions 
between associated enterprises and in reporting the income derived from 
such transactions in their tax returns; and 

3. to provide tax administrations with the relevant information that they 
require in order to conduct an appropriately thorough and efficient audit of 
the transfer pricing practices methods of entities subject to tax in their 
jurisdiction. 

 TPRA is an important element from the standpoint of both tax administrations and MNEs. 
Many MNEs have a broad range of Advanced Pricing Agreements (APA) or other forms of 
transfer pricing agreements with tax administrations. In addition, many MNEs have high 
effective tax rates for a variety of reasons. In addition to the proposal that the master file and 
CbC report should be submitted to the MNE’s parent jurisdiction, it is also proposed that the 
parent jurisdiction have authority to establish triggering mechanisms that identify 
circumstances in which its MNEs are deemed not to have material risk of TP abuse.  

 One possible trigger-point could be an APA or other agreement with the parent jurisdiction, 
which could reflect that jurisdictions own standards of TPRA. A second possibility would be a 
global effective tax rate threshold. There could also be other approaches depending on the 
law and policy of the jurisdiction in question. Such a process would provide a means of 
quantifying TPRA from the standpoint of the tax base of the home country tax administration. 
This could be an important element of subsequent bilateral discussion. 
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 If a country not a party to an APA for such an MNE has a treaty or information sharing 
relationship with the parent jurisdiction and seeks additional information believed to be in the 
MNEs master file or CbC report, then it could request the data from the parent country tax 
administration. The tax administrations would then work out the level of information needed to 
address the requesting country’s requests. This would provide a level of reasonableness in 
the process, reflecting the risk evaluation by the home country tax administration.  

 In the case of non-treaty countries requesting information, the MNE group would need to 
comply on a case-by-case basis, though keeping its home country tax administration 
appraised of the situation as it evolves. 

 Further restriction would also be required over the distribution of information that is not 
relevant to a particular country. Specifically, where a large/complex MNE decides to prepare 
multiple master files on a ‘business line basis’ the tax payer or tax administration should be 
able to control the distribution of master files only to the countries participating in the particular 
business line.    

C.1. Master file 

Comments are requested as to whether preparation of the master file should be undertaken on a 
line of business or entity wide basis. Consideration should be given to the level of flexibility that can 
be accommodated in terms of sharing different business line information among relevant countries. 
Consideration should also be given to how governments could ensure that the master file covers 
all MNE income and activities if line of business reporting is permitted.  

 The OECD’s approach should permit taxpayers to choose among reasonable methods for 
TPD. We do not generally support a mandatory master file concept for the following reasons: 

 The master file concept may increase the risk of departing from the arm’s length principle 
through the raising of tax assessments without a full understanding of the facts and 
circumstances. Tax administrations may tend to no more analysing the real business activities 
and business models of a taxpayer but just relying on templates. Furthermore there is the risk 
that in specific countries the tax authorities take a mere accumulation of different figures like 
revenue and profit before tax as the basis for transfer pricing adjustments. It is only a small 
step to a complete shift in international tax law towards a global formulary apportionment. 
Instead of giving up on these transfer pricing objectives that were established over decades it 
would be favourable to strengthen the functional analysis as an economically inevitable way to 
decide upon and review the transfer prices. A mere template and a collection of figures cannot 
substitute such kind of transfer price review, as the OECD rightly expresses in No. 21 of the 
Discussion Draft. 

 We support the arm’s-length transfer pricing method and oppose formulary apportionment or 
profit split methods.  We are deeply concerned that the draft template requests some 
information that could be used to ignore the commerciality of cross-border transactions and 
instead be used by countries to allocate to themselves a larger share of the MNE group total 
profits, resulting in double taxation that will be more difficult to resolve through MAP and result 
in uncertainty for business investment decisions.  CbC and TPD should not be required prior 
to the implementation of Action Item #14 Making Dispute Resolution Mechanisms More 
Effective.  This should mean that Master File and CbC data are only shared under information 
exchange provision of tax treaties and where there are binding arbitration mechanisms in the 
tax treaties between the jurisdictions requesting the information 

 Master File / CbC reporting should not be unduly burdensome and should use data and 
reports currently used for financial or income tax reporting.   OECD should only ask for data 
that is not already collected for other tax or regulatory reporting purposes on a limited basis.   

o Providing the Master File data directly to each country in which an MNE group member 
does business should be vigorously discouraged.  It will be difficult enough to maintain a 
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uniform template by sharing the Master File through Information Exchange Treaties.  If 
the direct approach is adopted or even offered as an option, then it is extremely likely 
that each country will adopt different versions of a Master File that greatly multiplies the 
compliance burden.  Even with this approach, there is still the possibility that there will 
be some divergence in the Master File templates, and MNE groups companies should 
not be penalized because of differences in how the MNE Parent jurisdiction collected the 
information for sharing with other jurisdictions.  We support measures to encourage 
uniformity, such as only allowing for the sharing of Master File and CbC data with 
countries that adopt TPD rules that are in harmony with the OECD guidelines.  Penalties 
should not be imposed on MNE group companies if the Parent has provided the Master 
File / CbC report in the format adopted by the MNE Parent’s home jurisdiction. 

o Reporting all the data elements for each and every constituent entity will be a 
tremendous undertaking.  A de minimus standard (e.g. entities whose revenues are < 
5% of the MNE group) to wholly or partially exempt reporting for smaller members of the 
MNE group would alleviate some of the work yet still provide relevant information for risk 
screening purposes. 

o Lower risk activities should not be subject to the same degree of TPD requirements. 
Example might include support services (HR, payables, basic IT support), or transfer 
prices involving open and transparent markets (commodities, securities). 

o We are concerned that some of the financial data being sought will result in multiple and 
time consuming requests for reconciliations of information that is likely provided on a 
basis different than the local tax accounting rules.  MNEs should have the flexibility to 
report using “top down” or “bottom up” approaches, local currency or common currency, 
and by-entity or by country consolidations.  Risk assessment tools should be just that: 
only used for risk assessment or audit selection purposes, but not for the basis of actual 
assessments.   

o Master File and CbC reporting should be phased in rather than all at once both to sort 
out the information sharing processes, but also to assess whether information that is 
less burdensome to produce is nonetheless sufficient for risk assessment purposes.  A 
limited data set of CbC items should lead first with more added only if the initial data 
sets are not serving their purpose as risk assessment tools, and after weighing the 
probative value versus the additional compliance efforts to produce the data. 

o Information that is available through other sources to taxing authorities should not be 
included in the Master File. 

A number of difficult technical questions arise in designing the country-by-country template on 
which there were a wide variety of views expressed by countries at the meeting of Working Party 
n°6 held in November 2013. Specific comments are requested on the following issues, as well on 
any other issues commentators may identify: 

Should the country-by-country report be part of the master file or should it be a completely 
separate document? 

 For extractive or financial services industries that will have to meet separate Dodd-Frank or 
EU disclosure requirements an “equivalence” approach should be adopted to mitigate very 
data in a wide variety of formats.  If more than one jurisdiction imposes a similar disclosure 
requirement on a particular MNE, then what is prepared for one requirement (e.g. Dodd 
Frank) should be acceptable for the other (i.e. EU) to minimize duplicative work.  For BEPS 
Action 13, most MNEs will adopt a standard process for preparing TPD and CbC that will 
follow the template adopted by the MNE parent’s home jurisdiction.  As other countries may 
adopt different variations of the OECD template, we should avoid the application penalties or 
negative consequences for the small differences between different templates when they are 
in most respects “equivalent” without being precisely the same.  For extractive or financial 
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industries that may have to report some of the CbC template information under those 
separate requirements, they should be permitted to reuse the same data to minimize 
additional work. 

Should the country-by-country template be compiled using “bottom-up” reporting from local 
statutory accounts as in the current draft, or should it require (or permit) a “top-down” allocation of 
the MNE group’s consolidated income among countries? What are the additional systems 
requirements and compliance costs, if any, that would need to be taken into account for either the 
“bottom-up” or “top- down” approach? 

 There is potentially a greater burden for businesses that do not currently report on a country 
by country basis but on a product line basis, where product lines cross multiple jurisdictions. 
Systems in such MNEs are not currently capable of reporting in the manner suggested. A 
significant investment would be required and with implementation, such a project would take 
several years to complete. It is also unlikely that such an investment could be justified to 
shareholders purely for tax purposes, in which case, any investment should be driven by the 
need to present data in such a manner from other parts of the business and not only for what 
is required for CbC reporting purposes.  

Should the country-by-country template require the reporting of withholding tax paid?  

 Withholding tax paid should not be included in the CbC template.  Taxpayers, especially those 
in the financial services industry, could have significant investments in bonds and stocks, 
which may be subject to withholding tax on interest or dividends.  The taxes are typically 
withheld at source and remitted to the tax authorities without taxpayers’ direct involvements.  
Reporting withholding tax paid in the CbC template will create significant additional 
compliance burdens.  Also, we don’t see how this information is relevant in conducting the 
transfer pricing audit and risk assessments. 

 If withholding tax is required to be included, it should be aggregated with other taxes paid to 
the country where the withholding tax is actually received (i.e. where it is withheld). Further 
work will be required to understand the administrative burden that businesses will face to 
collect this data, as reporting aggregate withholding tax payments is not currently required. It 
should then be determined whether the cost (financial and time), which could well be 
substantial, are justified by the expected benefit of disclosing this data. Further work will also 
be required on the Discussion Draft to clarify exactly which payments should be disclosed. 
Large groups often collect hundreds of thousands of pieces of withholding tax payment data 
across a significant number of categories. The OECD should be transparent in the reasons for 
requesting such information so that the cost and likely benefit can be considered.   
Withholding taxes often relate to payments made to third parties and represent taxes imposed 
on the third parties, for which there should be no transfer pricing issues.   

 It should also be recognised that, if requested, the full picture of withholding taxes paid may 
never be complete for certain MNEs.  For example, in some cases, if there is the possibility of 
a tax credit arising from the overseas tax incurred, systems will be set up such that the 
overseas tax is recorded.  If it is known at the outset that no relief is available, systems may 
record the income on a net basis, and the tax suffered will not be recorded. In such cases, tax 
payers would have to implement substantial systems changes to report this data. In addition, 
affiliates might have both intercompany and third party transactions that are similarly subject 
to WHT and not necessarily distinguishable for reporting purposes. 

 “The disclosure of withholding tax paid with respect to payments received from other entities” 
as indicated in Annex III suggests that this data will not relate to taxes actually paid in the 
location where the information is reported. This could result in some substantial currency 
conversion and other administrative issues if groups are now required to gather this 
information on a country basis.  
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 Reporting withholding tax in the country where the tax is withheld and not in the country where 
the income to which the tax relates should not be mandated. This will produce both unusual 
results (i.e. tax in one line and the income it relates to in another- in our case leaving us 
showing just tax and no income in many countries where we have withholding tax on franchise 
and other fees) but also the huge burden of having to do a CbC analysis for withholding tax 
rather than just treating it in accordance with tax principles as foreign tax suffered on home 
country income.  

 Given local treaty networks and trading bloc directives for interest, royalties and dividends and 
that withholding tax similarly applies in third party circumstances, that this is likely to be 
difficult to obtain/segregate and likely to be immaterial or irrelevant. 

D.5. Frequency of documentation updates 

Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues regarding 
consistent application of the most appropriate transfer pricing method? 

 Par 33. The current draft indicates that both the master file and the local file should be 
reviewed and updated annually. In order to reduce the administrative burden for tax payers, 
we suggest requiring a review and update when appropriate. This would mean only an update 
when business/other circumstances change such that the existing master file/local file is no 
longer up to date.  

E. Implementation 

Comments are requested regarding the most appropriate mechanism for making the master file 
and country-by-country reporting template available to relevant tax administrations. Possibilities 
include: 

The direct local filing of the information by MNE group members subject to tax in the jurisdiction; 

Filing of information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions; 

Some combination of the above.  

 We strongly support the long-standing key principle that confidentiality of information provided 
to the tax authority is essential to both protect commercially sensitive business information 
and to have an open dialogue between the taxpayer and the tax authority.  Confidentiality is 
essential to enable the free flow of capital across borders that benefit the global economy, and 
jurisdictions that do not safeguard confidentiality will become less attractive places for foreign 
investment.  Disclosure should not be required where disclosure would violate laws in other 
countries or breach contractual obligations to third parties. 

o Master file data, including CbC Report, should only be shared under Information 
Exchange Treaties.  This provides an avenue for the each country to assess and 
confirm that the other country has appropriate rules and practices that will keep the 
information confidential and to take action if a county later fails to safeguard the 
information. 

o Moving some of the more commercially sensitive items from the Master File and CbC 
report to the Local File is important to limit the disclosure risk. 

o Master File data, including CbC report, should only be used for risk screening and not 
be used in transfer pricing audits.  In this way, if a transfer pricing dispute is heard in a 
public form, the master file data is kept out of the public record. 
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o How the Master File and CbC data will be shared is not addressed.  Any measures that 
would include electronic reporting and sharing of data must first be tested to ensure that 
adequate encryption and other data privacy measures are in place. 

o Suggest a staged roll-out of the master file to start will less commercially sensitive 
information and to give time to work out the reporting processes.  Adequate risk 
screening may be accomplished without all the listed elements in Annex III. 

 We need to ensure that master files prepared on a business line basis are not shared with tax 
administrations that the file is not relevant to. If the responsibility for distributing the 
documentation is with the tax administration, the taxpayer should include within the master file 
a list of countries that it is relevant to, and any requests from a non-listed country should be 
denied by the home tax administration. 

 We would also welcome greater dialogue, with respect to master file distribution protocol, 
between the taxpayer and the tax administration. 

Annex I to Chapter V: Transfer pricing documentation - Master file 

Comments are specifically requested as to whether reporting of APAs, other rulings and MAP 
cases should be required as part of the master file. 

Annex I – Master File In general, all of this should either be moved to the 
Local File, is already covered in the CbC report, or 
should be replaced with the MNE parent’s annual 
financial reports that describe the major businesses 
of the group. 

Organisational structure – legal entity 
chart showing geographic locations of 
operating entities 

Redundant with Annex III, which seeks a listing of all 
entities and should be omitted.  Request more confusing 
by asking for “operating entities” without defining that 
term. 
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Description of MNE’s businesses (for 
each major business line) 

Overall comments:  Replace with annual financial 
reports.  Major business lines are described in the 
public financial statements that each taxing authority has 
access to currently. These descriptions should be 
sufficient for risk assessment purposes and no more 
should be provided.  To provide more information that in 
these already public documents would involve disclosing 
highly sensitive commercial information. The requested 
information is far beyond what is needed for a particular 
jurisdiction to assess whether the transfer prices are at 
arm’s length.  It is overbroad by revealing lots of 
information about business activity in other countries that 
bear little relationship to the cross-border transactions to 
which TPD should be concerned.  One of the long-
standing virtues of the arm’s-length method is that 
simplifies the scope of the transfer pricing inquiry to the 
transactions that potentially result in base erosion and 
profit shifting with the jurisdiction performing a risk 
assessment or audit.  Taxing authorities lack the 
resources to review every MNE’s Master File every year, 
and the proposed items to be included in the Master File 
are not “fit for purpose” as they involve significant effort 
to prepare for something that will only periodically be 
reviewed. 

Specific comments about selected items: 

 Important drivers of business 
profit 

 

 Chart showing supply chain 
for material products and 
services 

Business constantly adapts its supply chains to changing 
market conditions.  While the request appears simple, 
this will be a huge task as there is no single repository of 
this kind of information for the whole MNE group. 

 Chart showing important 
service arrangements 
between members of the 
MNE group other than R&D 

 

 Description of the main 
geographic markets for 
material products and 
services 

 

 Functional analysis describing 
principal contributions to value 
creation by individual entities 
within the group (key 
functions, risks assumed, 
important assets) 
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 Description of important 
business restructuring 
transactions, acquisition and 
divestitures during the fiscal 
year 

This is highly sensitive commercial information and only 
the jurisdictions where the transactions took place have 
a legitimate interest in the information and should only 
be in the Local File 

Acquisition and divestments to third parties should not 
be required at all as these are not subject to transfer 
pricing review. 

 Title and country of the 
principal office of each of the 
25 mostly highly compensated 
employees in the business 
line (names of individuals 
should not be included). 

Appendix III adds two additional items related to 
employees.  OECD should narrow its focus to only one 
measure – number of employees in each entity.  Even 
this measure has the potential to be misused for 
apportionment / profit split to ignore whether the actual 
transactions are at arm’s length. 

Purpose and value of this information is unclear and 
appears more relevant to income tax audits of these 
individuals which should be outside the scope. 

Limiting the names but disclosing the titles will do little to 
protect the confidentiality of these persons.  

MNE’s intangibles Overall comments: None of this should be part of 
the Master File.  Information on intangibles, particularly 
business strategies related to intangibles, is highly 
sensitive commercial information. We are concerned that 
despite best efforts, the Master File will become public 
information, putting some businesses at competitive 
disadvantage.  Most MNEs annual reports or other 
public data provide descriptions of the key intangibles of 
the business and the R&D activities of the MNE group.  
This should be sufficient for risk assessment purposes. 

 Description of strategy for the 
development, ownership and 
exploitation of intangibles, 
including principal R&D 
facilities and location of R&D 
management 

  

 List of all material intangibles 
and which entities of the MNE 
group own them. 

 

 List important related party 
agreements related to 
intangibles, including cost 
contribution agreements, 
research service agreements 
and license agreements. 

Should be in the Local File for those transactions 
affecting the local jurisdiction. 

 

MNE’s intercompany financial activity Overall comments:  None of this should be part of the 
Master File. 
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 Description of how the group 
is financed, including 
identification of important 
financing arrangement with 
unrelated lenders 

Financing arrangements with unrelated lenders are per 
se at arm’s length and outside the scope of transfer 
pricing. Public financial statements of MNE groups 
identify the external borrowing, and no additional 
information should be needed  

 Identify members of the MNE 
group that provide central 
financing function (including 
country of organization and 
effective place of 
management) 

Duplicative of what is asked in Appendix III and should 

 

 Description of general transfer 
pricing policies related to 
financing arrangements 

Duplicative of what is asked for in the Local File. 

MNE’s financial and tax positions General comments: None of this should be part of 
the Master File. 

 Annual consolidated financial 
statement 

Information already publicly available. Taxing authorities 
that want it can go get it from the internet. 

 List of APAs and Advance 
rulings 

None of these rulings or MAP proceedings should be 
included in the Master File.  Those jurisdictions that are 
parties to these already are aware of them.  

 

 

 

 

If Master File will be prepared annually, no need for prior 
year information. 

 

 

 

 

 

 

 

 List and brief description of 
other relevant tax rulings 
related to the allocation of 
income to particular 
jurisdictions 

 List and brief description of 
transfer pricing matters 
pending under treaty MAP or 
resolved during last two years 
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Annex II to Chapter V: Transfer pricing documentation - Local file 

 Information required in the TP documentation should be limited to the extent that it is relevant 
in computing taxable income.  Not all the industries are taxed on net income in all the 
jurisdictions.  For example, life insurance business in Hong Kong is taxed based on 5% of 
gross premiums.  To alleviate unnecessary compliance burden for taxpayers in these 
situations, the OECD should simplify the TP reporting and documentation requirements where 
transfer pricing is not relevant in computing the taxable income.  

Annex II – Local File General Comments: Does not differentiate between low 
risk and higher risk activities (or low risk / high risk 
taxpayers).  There should be lighter requirements for 
low-risk activities and de minimums standards (e.g. <5% 
of MNE group turnover) should be used to exempt 
smaller members of the MNE group. 

Local Entity Comments about selected items:  

 Description of the 
management structure of the 
local entity, a local 
organization chart and a 
description of the individuals 
to whom local management 
reports and the countries in 
which such individuals 
maintain their principal offices. 

What is the relevance of this information to a transfer 
pricing inquiry?  How is description of the management 
structure different than the organization chart?  Should 
not need to produce the entire organizational chart, but 
the more senior positions, especially for larger affiliates. 

Local entities may not have the desired information 
about individuals to whom local management reports. 

 Any business restructuring or 
intangibles transfer in the 
present or prior year with 
explanations? 

As Local File will be prepared annually, prior year 
information should be omitted. 

Controlled transactions – for each 
material category of controlled 
transactions 

General comments: there is an opportunity for 
efficiency if this part of the Local File in particularly 
is adopted on a consistent basis. 

 Description of the controlled 
transactions (e.g. 
procurement, loans) and the 
context in which it takes place 
(e.g. business activity, 
financial activities, cost 
contribution agreement 

 

 Aggregate amount of 
intercompany charges for 
each category 

 

 Identify the associated 
enterprises in each category 
and the relationship among 
them 

By definition, “associated enterprises” are related or they 
would be treated as third parties.  Redundant with the 
Master File request. 
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 Detailed functional analysis of 
the taxpayer and related 
parties with respect to each 
category of controlled 
transactions (functions 
performed, assets used, risks 
borne, including changes from 
prior years). 

 If provided in the Master File, 
can cross reference the 
Master File 

As Local File will be prepared each year, identifying 
changes from prior years’ results in additional work to 
prepare documentation.  The detailed functional analysis 
should not be required each year, but updated as 
needed when the business changes. 

 

Per other comments, should not be provided in the 
Master File. 

 Identification and description 
of other controlled 
transactions of the taxpayer 
than can directly or indirectly 
affect the pricing other 
controlled transaction being 
documented 

 

 Indicate most appropriate 
transfer pricing method and 
why selected 

 

 Summarize the important 
assumptions made in applying 
the transfer pricing 
methodology 

 

 If relevant, explain reasons for 
multi-year analysis 

 

 List and description of CUPS 
(if any), or other relevant 
information relied on for the 
transfer pricing, including 
source of the information 

 

 Describe comparability 
adjustments performed, and 
whether adjustments are to 
the tested party or the 
comparables 

 

 Describe the reasons for 
concluding that the relevant 
transactions were on an arm’s 
length basis 

 

 Summary of financial 
information used in applying 
the transfer pricing method 

 

Financial information  



 

 

42 | P a g e  

 Annual local entity financial 
accounts.  If not required, 
then unaudited statements. 

Unclear whether the Discussion Draft is referring to the 
“bottom-up” financial statements prepared under local 
accounting rules.  If this is what was intended, should 
not be necessary for the Local File.  Where local rules 
require that local entities prepare individual financial 
statements based on local accounting requirements, 
these are typically required to be attached to the tax 
returns already.  If they are not required to be prepared, 
then they do not exist and cannot be provided. 

 Information and allocation 
schedules showing how the 
financial data used in applying 
the transfer pricing method 
may be tied to the annual 
financial statements. 

Depending on the method used, this may involve 
significant reconciliations and should not be required to 
be prepared absent a specific request during an audit. 

 Summary schedule of 
relevant financial data for 
comparables and the sources 

Redundant with other information already requested in 
the Local File. 

Annex III to Chapter V:  A Model Template of Country-by-Country Reporting  

Annex III – Model CbC template 
(including info from instructions) 

General comments: More information is listed that is 
necessary for risk assessments 

 Reporting MNE is the parent 
of the MNE group 

 

 Country (constituent entities 
grouped by country) 

 

Should have the flexibility to report by entity or to group 
by country (with or without intra-country eliminations)  Constituent entities (each 

branch reported as a separate 
entity) 

 Place of effective 
management (per Art 4 OECD 
Model Tax Convention) 

Delete. Place of effective management is not universally 
adopted by all countries and would require individualized 
determinations to assess in many cases (additional 
compliance effort for little value). 
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 Important business activity by 
code 

A. R&D 

B. Holding IP 

C. Purchasing and procurement 

D. Manufacturing and production 

E. Sales, marketing and 
distribution 

F. Admin and support services 

G. Finance 

H. Insurance 

I. Holding company 

J. Other (specify) 

Should be clear that multiple codes can be used, 
especially if reporting on a country consolidation basis 

 Revenues (total whether from 
related or unrelated parties). 

Preferred sources in order: 

i. Stat books 

ii. If no stat books, then other 
audited amounts (including 
tax) 

iii. Internal management 
accounts 

Should be in constituent entities 
functional currency 

Option to report on consistent 
accounting basis in a single currency 

Delete. We support OECD’s continued use of the arm’s 
length method and oppose including measures which 
are commonly considered for income apportionment 
purposes. To limit misuse, the CbC report should only be 
used for risk screening and not be acceptable for tax 
assessment purposes. 

If this will be required, then MNEs should have the 
flexibility to choose which data source to use.  MNEs 
should have flexibility on the choice of currency as the 
information may be produced using home country 
financial records.  Another possible option would be to 
use local taxable income as this would reduce requests 
to reconcile information in the CbC template with 
information reported on tax returns. 

 Earnings before income tax 
(same source as prior item) 
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 Cash taxes paid to country of 
organization.  If one member 
pays taxes on behalf of other 
related entities in that same 
country, then apportion the 
taxes to all those entities 
based on pre-tax income 

Delete. Cash taxes have nothing to do with transfer 
pricing.  OECD has repeatedly said it respects the 
sovereignty of nations, which includes the right to set tax 
rates.  Including cash taxes paid is an invitation to ignore 
the arm’s length transfer pricing method and instead 
focus on shifting profits from low-taxed jurisdictions to 
high-taxed ones.  

Cash taxes may have little relation to the income before 
tax.  Cash taxes will reflect refunds and additional taxes 
related to prior years.  Estimated payments are not 
universal and methods can vary greatly. 

Requirement to apportion taxes should be dropped.  
These allocations will require manual intervention and 
additional work. Countries with combined group 
schemes are fully aware of the combined groups. 

 Cash taxes paid to other 
countries 

Delete. If each branch or PE listed separately, then the 
response to this most always be zero 

 Total withholding taxes paid 
Just interest, royalties, 
dividends and services 

Delete. Withholding taxes have a more tenuous 
connection to transfer prices than do income taxes and 
should not be reported.  The entity making the payment 
is not the entity that earned the income and upon whom 
the tax is imposed.  In many cases, the payments to 
which withholding taxes are applies are to third parties, 
which are outside the scope of transfer pricing. 

If OECD should decide to include income taxes and 
withholding taxes, then it should be aggregated with 
income taxes. 

 Stated capital and 
accumulated earnings 

Delete. This has nothing to do with whether the transfer 
prices are at arm’s length.  Capital and accumulated 
earnings will vary greatly between members of the same 
MNE group. OECD has not made its case for why this 
has relevance to a transfer pricing risk assessment or to 
justify the cost of collecting this information. 

 Number of employees (net of 
secondment) 

Delete. We support OECD’s continued use of the arm’s 
length method and oppose including measures which 
are commonly considered for income apportionment 
purposes.  To limit misuse, the CbC report should only 
be used for risk screening and not be acceptable for tax 
assessment purposes. 

The Discussion Draft includes three items related to 
employees.  If something must be included, this should 
be the only one. 

 Total Employee Expense Delete. Concern that this metric is misleading as 
working conditions and wages vary greatly around the 
world.  This is the third item related to employees, which 
is excessive without any explanation or justification by 
OECD.  If a measure related to employees must be 
included, it should be limited to number of employees. 



 

 

45 | P a g e  

 Tangible assets other than 
cash and cash equivalents 

Delete. We support OECD’s continued use of the arm’s 
length method and oppose including measures which 
are commonly considered for income apportionment 
purposes. To limit misuse, the CbC report should only be 
used for risk screening and not be acceptable for tax 
assessment purposes. 

 Royalties paid to constituent 
entities 

Delete. Should be included in the Local File only.  No 
need for each jurisdiction to know these amounts paid by 
other jurisdictions. The CbC should be for risk 
assessment purposes, and is not capable of explaining 
why one MNE entity is paying different amounts than 
another based on the limited information in the CbC 
report.  

 Interest paid to constituent 
entities 

Delete. Should be included in the Local File only.  No 
need for each jurisdiction to know these amounts paid by 
other jurisdictions. The CbC should be for risk 
assessment purposes, and is not capable of explaining 
why one MNE entity is paying different amounts than 
another based on the limited information in the CbC 
report. 

 Service fees paid to 
constituent entities 

Delete. Should be included in the Local File only.  No 
need for each jurisdiction to know these amounts paid by 
other jurisdictions. The CbC should be for risk 
assessment purposes, and is not capable of explaining 
why one MNE entity is paying different amounts than 
another based on the limited information in the CbC 
report. 

 Service fees received from 
constituent entities 

Delete. Should be included in the Local File only.  No 
need for each jurisdiction to know these amounts paid by 
other jurisdictions. The CbC should be for risk 
assessment purposes, and is not capable of explaining 
why one MNE entity is paying different amounts than 
another based on the limited information in the CbC 
report. 

Other comments 

 Introduction (pag 1): the current draft does not necessarily reflect consensus views. It is highly 
preferred to have such a consensus for the next / final version of the report. Without such 
consensus, there is a risk that implementation of the report will deviate per country such that 
the administrative / compliance burden for tax payers will only increase without the envisaged 
benefits for tax authorities. 
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BEPS MONITORING GROUP 
Response to OECD Discussion Draft on  

Transfer Pricing Documentation and Country-by-Country Reporting1 
 

This response is submitted by the BEPS Monitoring Group (BMG). The BMG is a group of 
experts on various aspects of international tax, set up by a number of civil society 
organizations which research and campaign for tax justice including the Global Alliance for 
Tax Justice, Tax Justice Network, Christian Aid, Action Aid, Oxfam, Tax Research UK. This 
response has not been approved in advance by these organisations, which do not necessarily 
accept every detail or specific point made here, but they support the work of the BMG and 
endorse its general perspectives.  

This response has been prepared by Richard Murphy, with comments and input from Jeffery 
Kadet, Sol Picciotto and other members of the Group.  

1. GENERAL 
We welcome issue of a discussion draft on transfer pricing documentation and CBC reporting 
by the OECD and are grateful for the opportunity to comment. 

We note that the OECD has specifically requested comment on some issues. We have done 
so where we have a relevant comment, but we have also commented on other matters referred 
to in the discussion draft where we think it appropriate to do so. Where possible comments 
refer to a paragraph or section number. We begin with two general comments here. 

1.1. Basis for CbC Reporting. 
Firstly, in our view, the development of a template for country-by-country reporting is central 
to the BEPS project, and not merely a subset of transfer pricing documentation. We recall 
that there is a specific mandate from the G20 requiring the development of `a common 
template for companies to report to tax administrations on their worldwide allocation of 
profits and tax’ (St Petersburg Declaration, Tax Annex). This is a key element to enable tax 
authorities to ensure, as the G20 has also mandated, `that profits are taxed where economic 
activities occur and value is created’.  
This does not concern only transfer pricing, but all the techniques used for base erosion and 
profit shifting. Therefore, in our view it should not be treated as only a matter of transfer 
pricing documentation. No doubt it was convenient administratively for the Committee on 
Fiscal Affairs to integrate the issue into its previous work on this narrower topic. But it must 
be considered as a distinct matter, relevant to all the main BEPS action points.  

For the same reason, we question the proposal to formulate the disclosure standard as a 
chapter of the Transfer Pricing Guidelines. We suggest that the requirement for CBC 
reporting should be more firmly anchored directly in the Commentary to articles 7 and 9 of 
the model treaty. It should also be considered as a provision to be included in the proposed 
multilateral convention. 

1.2 Degree of Disclosure 
Secondly, there is the question of the degree of disclosure. The OECD has taken the firm 
view that its mandate is limited to disclosure of the Report to tax authorities. We appreciate 

                                                 
1 Available at http://www.oecd.org/tax/transfer-pricing/discussion-draft-transfer-pricing-documentation.htm . 

http://www.oecd.org/tax/transfer-pricing/discussion-draft-transfer-pricing-documentation.htm
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that from that viewpoint, the main priority is to ensure disclosure of the information 
necessary for effective risk assessments by local tax authorities. This may necessitate 
disclosure of information which companies would prefer to treat as confidential.  

However, there are wider concerns of corporate accountability both to stakeholders and the 
general public. This is also a question of good tax governance. As the BEPS project has 
recognised, the public concern that large corporations are able to deploy BEPS techniques to 
minimise the taxes they pay also undermines the general legitimacy of taxation. This has 
already resulted in the development of international standards for country-by-country 
reporting for specific industry sectors, notably extractive industries and banking and finance, 
which are also becoming legal requirements in the USA and the EU, as well as many other 
countries. There are also differing disclosure requirements on companies depending on where 
they seek a stock exchange listing.  

There are therefore many strong arguments for going beyond a merely sectoral approach, and 
establishing a general disclosure standard for all large transnational corporations. We 
therefore suggest that the G20 should follow up the matter, once the OECD has developed a 
more specifically focused tax disclosure standard. At that stage it would be easier to open up 
a broader debate about what type of information is legitimate for companies to treat as 
confidential, and what should be publicly disclosed. For example, the OECD tax disclosure 
standard may reasonably require details of specific internal arrangements, which might 
validly be considered confidential.  

On the other hand, we find it hard to see any justification for secrecy of aggregate 
information on items such as employees, assets, profits and taxes by country. This is the main 
information which should be required in the Master File template. In our view, the only valid 
reason for non-publication is commercial confidentiality. This test should be applied strictly 
in this context. Since the proposal is for a template which would be a global requirement, it 
would not affect the competitive position of specific firms. We support the suggestion that 
the Master File should include details of Advance Pricing Agreements (APAs) and Mutual 
Agreement Procedure cases, which at present are considered confidential. However, our view 
is that it is inappropriate for either of these to be treated as secret. Confidentiality undermines 
public confidence by creating an impression that tax authorities are making secret deals with 
large companies. Also, such publication would make the system more effective by promoting 
consistency, as the principles applied in the decisions would provide guidance for both other 
taxpayers and other tax authorities. 

We support on this point, as well as others, the submissions by other civil society 
organizations, including the Trade Union Advisory Committee (TUAC). 

2. SPECIFIC COMMENTS 
Section B1. Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the country-by-country 
reporting template.  

No comment. 

Section B1. Comments are also requested regarding the circumstances in which it might be 
appropriate for tax authorities to share their risk assessment with taxpayers. 

We are of the opinion that tax authorities should be encouraged to share their transfer pricing 
risk assessments with taxpayers because: 

a. Transparency assists understanding; 
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b. Transparency cannot be a one-way process. Indications of mutual respect are critical 
to any relationship, including that between a tax authority and a taxpayer;   

c. Such disclosure will encourage an improvement in processes to reduce risk of transfer 
pricing enquiry; 

d. Feedback to tax authorities will improve their processes and so effectiveness. 

For these reasons we think that the manual should mandate such disclosure.  

Section B3. Comments are specifically requested on the appropriate scope and nature of 
possible rules relating to the production of information and documents in the possession of 
associated enterprises outside the jurisdiction requesting the information. 

In most countries, the legal question is not where the information is located, but whether the 
legal person from whom the information is requested has the power to obtain that 
information. Although companies have sometimes used the separate entity principle to try to 
obstruct disclosure, there is no real difficulty in requiring a parent company to produce 
information relating to its affiliates. In practice of course such information is easily available 
to central management of corporate groups. Hence, requiring its production should pose no 
legal problems. We suggest adding the following sentence at the end of paragraph 15: `Where 
an MNE group has a central tax management, this group is expected to directly support the 
information requirements of any local tax administration’. 

Section C1. Comments are requested as to whether preparation of the master file should be 
undertaken on a line of business or entity wide basis. Consideration should be given to the 
level of flexibility that can be accommodated in terms of sharing different business line 
information among relevant countries.  

We welcome the idea that master files should be prepared on a line of business basis. Doing 
so clearly provides much more relevant information to tax administrations on which risk 
assessments are to be made. It also accepts the reality that multinational corporations are in 
reality single integrated businesses (or a number of such businesses) organised largely for 
artificial purposes through separate legal entities. 

We believe it important that there be as much commonality in the corporation tax returns and 
other information submitted by the members of multinational corporations as possible. 
Hence, we think that master files should be shared with each country in which a multinational 
corporation has an affiliate subject to tax, or with any country in which it or an affiliate 
operates through agents (whether related or not) or through other business structures such as 
commissionaire arrangements. Information on all business lines should be provided to each 
country, even if a particular business line might not be directly applicable to all countries. 
This is because the delineation of business lines in multinational corporations is artificial 
when they all form part of a total corporate whole that shares management, financing, risk, 
reporting systems, head office support, outsourced functions and many other factors in 
common.  

Section C1. Consideration should also be given to how governments could ensure that the 
master file covers all MNE income and activities if line of business reporting is permitted. 

There is a relatively straightforward mechanism for achieving this objective. A master file 
must include a reconciliation of all business line reports to individual jurisdiction reports as 
required by CBC (see below) and to the overall multinational corporation’s consolidated 
financial statements of which they must, inevitably, form a part. 
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This will mean that, by default, such business line reports will need to: 

a. Reconcile turnover by line with turnover by jurisdiction and for the group, inevitably 
requiring disclosure of turnover by source and destination and the identification of all 
intra-group transactions; 

b. Reconcile employee head count and costs by business line report with jurisdiction 
reports; 

c. Reconcile capital employed and tangible assets used with jurisdiction reports; 
d. Reconcile royalties paid and received, interest paid and received and services fees 

paid and received on an intra-group basis with jurisdiction reports; 
e. Reconcile profit before tax with jurisdiction reports; 
f. Explain any residual profits or losses incapable of reconciliation with jurisdiction 

reports on a country-by-country reporting basis as shown in or excluded by business 
line reports; 

g. Reconcile jurisdiction reports on a country-by-country reporting basis to group 
consolidated profits without in this case any residual elements being allowed since all 
profit must be located; 

h. Reconcile group consolidated profits with net profits before tax as reported to tax 
authorities by jurisdiction as opposed to net profit before tax as reported on a country-
by-country reporting basis to therefore reveal profit not reported for tax purposes. 

This reconciliation process will produce most of the data needed to reveal any base erosion 
and profit shifting which may be taking place. 

Section C1. A number of difficult technical questions arise in designing the country-by-
country template. Specific comments are requested on the following issues, as well on any 
other issues commentators may identify: 

• Should the country-by-country report be part of the master file or should it be a 
completely separate document?  

We recognise that for convenience the country-by-country report has been included as a part 
of the transfer pricing master file. However, it cannot be merely a subset of the transfer 
pricing master file; rather, its use as a stand-alone document must be recognised and 
acknowledged in appropriate guidance since it will have important functions and uses that go 
far beyond only transfer pricing. 

As we explained in section 1 above, country-by-country reporting is not solely about transfer 
pricing. Country-by-country reporting: 

a. Is a risk assessment tool that has much wider application than merely transfer pricing 
analysis (e.g. whether activities of other group members may have a taxable nexus to 
a country, etc.); 

b. Does not provide detailed data on transfer pricing but does instead provide 
information from which tax administrations can make risk assessments on the 
effectiveness of chosen methods of profit allocation between group entities and 
between jurisdictions; 

c. Identifies risk of base erosion and profit shifting arising from a wide range of 
activities and intra-group relationships; 

d. May help to inform decisions on the appropriateness of the treatment of subsidiaries 
or PEs and the attribution of income to them, as well as to suggest bases that might be 
adopted for allocating income between jurisdictions; 
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e. May indicate (via the reconciliation process noted above) the existence of residuals 
that should require profit split allocation and whether these are appropriately located 
in relation to underlying economic activity. 

For these reasons we think country-by-country reporting data requires consideration at an 
early stage in the risk assessment of the tax affairs of any group entity. It must not be seen 
only by transfer pricing specialists. Guidance to local administrations must make this clear. 

• Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-
down” allocation of the MNE group’s consolidated income among countries? What are 
the additional systems requirements and compliance costs, if any, that would need to be 
taken into account for either the “bottom-up” or “top- down” approach?  

It should be recalled in any consideration of country-by-country reporting data that this is 
accounting information. Accounting information only has value in comparison. It is in the 
analysis of differences that accounting data can both answer and pose questions for its user. 
Appreciation of this point is important in answering this question because if a bottom up 
approach to the supply of country-by-country reporting data were to be adopted, the country-
by-country reporting information to be supplied to any local tax jurisdiction would be the 
same as the information they should have already received from the entities reporting their 
tax affairs within their jurisdiction. As a result the data supplied would add nothing to the 
understanding of that jurisdiction, and would effectively be useless for their purposes. Only 
the supply of top down data that shows the group’s perception of what is happening within 
their jurisdiction (particularly revealed by sales data on a destination as well as a source basis 
and by profit information) can add to the knowledge of the local jurisdiction as a result. 
Hence, a top down approach is absolutely essential. 

This is also very obviously the case when it is recalled that the purpose of the exercise 
currently being undertaken is the identification of base erosion and profit shifting. Supplying 
bottom up data would not assist in this process. Bottom up data is reported after BEPS has 
taken place. In other words bottom up data cannot reveal that BEPS is occurring because the 
impact of BEPS is implicit within it. It is only top down data that reveals sales / revenue data 
on both a source and destination basis and separates intra-group transactions from those with 
third parties that could reveal the information that the whole BEPS project (including the 
transfer pricing action points) are meant to address.  

There is another reason why top down data must be required. The aim of the BEPS project is 
to ensure that profits are taxed once, and once only. It is true that International Financial 
Reporting Standards and US GAAP financial statements do not indicate the taxable profits of 
a multinational corporation (which is why a reconciliation of declared income to taxable 
income is an essential part of the country-by-country reporting master file) but they are 
currently the best (indeed, the only) view of what that income might be. Therefore any 
attempt to gather data intended to ensure single taxation has to start from that point. A bottom 
up approach to country-by-country reporting would result in a totally new consolidation 
taking place without any consideration of the impact of differing local accounting standards, 
the impact of intra-group transactions and the impact of group consolidation adjustments on 
total income of the firm. The inevitable consequence would be another opportunity to hide 
the true nature of the firm’s income. This would not enable a response to the challenge of 
BEPS but might actually hinder it. 
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There is a final reason for rejecting the use of a bottom up template for a claim of country-by-
country reporting and that is that this is not country-by-country reporting as it has come to be 
recognised. This is clearly explained in a 2012 publication from the Tax Justice Network 
http://www.taxresearch.org.uk/Documents/CBC2012.pdf which was the basis of many of the 
demands made to G8 and G20 states for this reform.  

• Should the country-by-country template be prepared on an entity by entity basis as in the 
current draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is used? 
Those suggesting top-down reporting usually suggest reporting one aggregate revenue 
and income number per country. In responding, commenters should understand that it is 
the tentative view of WP6 that to be useful, top-down reporting would need to reflect 
revenue and earnings attributable to cross-border transactions between associated 
enterprises but eliminate revenue and transactions between group entities within the same 
country. Would a requirement for separate individual country consolidations impose 
significant additional burdens on taxpayers? What additional guidance would be required 
regarding source and characterization of income and allocation of costs to permit 
consistent country-by-country reporting under a top-down model? 

By definition country-by-country reporting is not prepared on an entity-by-entity basis. As in 
any consolidated financial statement preparation system, of which it is a form, the individual 
jurisdiction reports must reconcile to the overall consolidated financial statements. Hence, it 
must be based on the assumption that there is a single business entity that undertakes the 
activities of the corporate group. Therefore to suggest that an entity-by-entity approach be 
used for country-by-country reporting is a contradiction in terms. It is central to the concept 
of country-by-country reporting that it should provide a consolidated view of the results of a 
multinational corporation on a jurisdiction-by-jurisdiction basis, excluding all intra-group 
trading within each country and explicitly revealing the intra-group transactions undertaken 
on an inter-jurisdictional basis. 

It is inevitable that modest additional costs would be incurred by multinational corporations 
preparing data for the supply of country-by-country information, but this should not be 
overstated. As was said at the November public hearing on this issue by an experienced 
accountant and tax adviser, any competent tax director should have this information already 
readily available. It is almost inconceivable that tax directors, and therefore the companies 
that employ them, do not know their sales (both source and destination), employee headcount 
and costs, profits, tax provision and tax paid, assets employed and intra-group transactions by 
state. Such data are essential for them to fulfil their duties to their companies and, crucially, 
to ensure that the necessary books and records are available to ensure that tax liabilities are 
capable of being fairly recorded at any point in time, as is the requirement of all statutory 
demands for internal control systems (e.g. under the US Sarbanes-Oxley Act). Hence, any 
additional cost is merely for preparing the data for presentation purposes and this is unlikely 
to impose any significant burden on any multinational corporation. 

If extra guidance on this issue were needed then it would focus on: 

a. The need to report turnover on both a source and destination basis (the latter being 
essential to highlight the role of distance based selling in BEPS); 

b. The calculation of full time equivalent staff; 
c. The costs to be included in payroll expenditure (wages, salaries, bonuses, the value of 

http://www.taxresearch.org.uk/Documents/CBC2012.pdf
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benefits in kind as disclosed for local tax purposes and stock option allocations but 
excluding pension, payroll tax, social security and other such ‘on costs’); 

d. The need to report profit on a basis consistent with statutory disclosure (inevitably a 
source basis); 

e. The requirement to ensure that disclosure of tax paid reconcile with tax provisions 
made in accounts requiring a reconciliation of opening tax liabilities at the start of a 
year, plus all income statement and related tax charges for current tax liabilities, less 
tax paid reconciling to closing tax liabilities at the period end date; 

f. The identification of reserves; 
g. The identification of tangible assets; 
h. The identification and categorisation of intra-group transactions generally and those 

requiring specific disclosure; and 
i. The identification and location of agents and commissionaires acting on behalf of 

group members and the functions they perform. 

In our opinion the OECD should develop Tax Reporting Standards for the use of 
multinational corporations affected by this disclosure regime to ensure that they have 
sufficient and consistent guidance on these issues and to avoid mis-reporting. 

• Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country 
template require the reporting of withholding tax paid? Would a requirement for reporting 
withholding tax paid impose significant additional burdens on taxpayers?  

By definition country-by-country reporting requires aggregate data per country. Entity 
reporting makes no sense: it is not country-by-country data and any entity may trade in more 
than one jurisdiction. In that case aggregate data are essential. 

The choice then offered between a number for corporation tax paid or due is unnecessary. 
Every single multinational corporation that will be subject to country-by-country reporting 
knows both tax paid and due by jurisdiction by country each year. They also know how much 
tax was due at the start of each year and at its close. For that reason we consider that the 
country-by-country report for each jurisdiction should provide both of these numbers, as well 
as a complete reconciliation. 

While withholding taxes paid will not significantly impact risk assessment on purely transfer 
pricing matters, it will be important for the broader base erosion and profit shifting concerns 
of tax administrations. Further, multinational corporations bearing significant withholding 
taxes may want to demonstrate the full taxes they incur. As such, we believe that withholding 
taxes should be a part of country-by-country report. The draft is somewhat ambiguous, and 
should make clear that the report should specify withholding taxes according to the country to 
whose fisc they are paid. 

• Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers?  

Country-by-country reporting has always required that all revenues and costs be stated in two 
parts; those to and from third parties and those to and from group entities.  
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By definition all multinational corporations know exactly which of their transactions are 
undertaken between group entities for the purposes of preparing group consolidated financial 
statements since these, by definition, exclude all intra-group transactions. The disclosure of 
any data of this sort therefore would impose almost no additional cost on multinational 
corporations at all. 

• Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for reporting 
the nature of the business activities carried out in a jurisdiction impose significant 
additional burdens on taxpayers? What other measures of economic activity should be 
reported?  

Country-by-country reporting has always required the disclosure of the names of all entities 
owned by a multinational corporation that trade in a jurisdiction, whether they are 
subsidiaries, joint ventures or the permanent establishments of entities incorporated 
elsewhere. Every single multinational corporation must be in possession of this data and the 
cost of disclosure would be little more than the cost of printing a sheet of paper. 

The multinational corporation must also know why it owns these entities and precisely what 
they do. That follows from the fact that multinational corporations are in fact single entities 
under common control that are split into separate entities either for operational or other 
reasons, including tax minimization. Once again therefore the cost of disclosure of this 
information is entirely incidental.  

The identification and location of agents and commissionaires acting on behalf of group 
members and the functions they perform must be disclosed as well for tax administrations to 
be able to properly assess taxability. 

The names of all dormant companies in a jurisdiction should also be disclosed.  

We can see no reason why this information should differ between sectors. 

Section D3. Comments are requested as to whether any more specific guideline on 
materiality could be provided and what form such materiality standards could take. 

In our opinion country-by-country reporting data is required for each jurisdiction without 
consideration of materiality. 

This is especially important because for most accounting purposes materiality is based on 
turnover and within a group accounting concept this is usually based on third party turnover. 
The result is that if the turnover of a jurisdiction is largely intra-group it may well be argued 
that transactions are not material and so would not require disclosure if a materiality concept 
were to be used for this purpose but this would mean that significant activity for BEPS 
purposes in many of the world’s tax havens would not be disclosed under OECD 
requirements. For that reason we do not think a materiality concept should be applied for 
country-by-country reporting purposes. 

Further, as indicated elsewhere herein, the various reconciliations that must be required will 
need to include all applicable amounts. 

Section D5. Comments are requested regarding reasonable measures that could be taken to 
simplify the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise 
issues regarding consistent application of the most appropriate transfer pricing method? 
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The prime concern must be to ensure that the template includes all the information that tax 
authorities may require in order to get an adequate picture of the firm as a whole. Arguments 
that such requirements may impose excessive cost burdens on firms because of the complex 
nature of group structures and the large number of affiliates involved cannot be taken 
seriously. The creation of such complex structures, involving hundreds and sometimes 
thousands of entities, results from the firms’ own strategies, largely aimed at avoidance of tax 
and other regulations, despite these firms’ claimed litany of business and legal reasons for 
their structures. These complex and sometimes convoluted structures certainly involve some 
significant set-up and on-going accounting, legal and tax compliance and other administrative 
maintenance expenses, which firms apparently are happy to bear, and which certainly benefit 
the advisors who help create, maintain, and manage them. To complain of the cost burden of 
regular periodic disclosure of this information to the authorities is simply cynical and frankly 
insulting to the legitimate needs of relevant tax authorities. If indeed CbC reporting imposes 
an additional cost burden, perhaps it will operate as a helpful disincentive for firms to devise 
these complex group structures. 

On the other hand, we see considerable scope for reducing documentation requirements if the 
revisions of the Transfer Pricing Guidelines more clearly state a shift towards the use of 
profit-split, and systematize its application. This seems implicit in the Intangibles Discussion 
draft, and our submission on that draft recommended that it should be made much more 
explicit. One of the great benefits of moving away from transactional transfer price 
adjustments would be an enormous reduction of documentation requirements. In our view, 
the Master File should essentially require an overview of the firm as a whole and data on its 
activities in each country. Information on inter-affiliate transactions, if needed, should be part 
of the local file. 

Section D6. Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 

While we are mindful of the potential costs to taxpayers, many transfer pricing 
documentation regimes currently require submission of documentation in local languages.2 
Given that it is already a common national requirement, we consider that at a minimum, the 
local file should be provided to tax authorities in a locally-specified language. Circumscribed 
exemptions might be provided on an exceptional basis, as in France, Germany, the 
Netherlands and Korea. Where this is the case, we believe that less well-resourced tax 
authorities should be permitted to specify that the costs of translating non-local-language 
documentation should be borne in the first instance by the taxpayer (as in Egypt's transfer 
pricing legislation, for example). 

Section D8. Comments are requested as to measures that can be taken to safeguard the 
confidentiality of sensitive information without limiting tax administration access to relevant 
information. 

Such measures have already been established in treaties providing for exchange of 
information in tax matters. In particular, the Multilateral Convention for Mutual Assistance 
has two relevant provisions. Firstly, its Article 21 preserves protections for taxpayers, and in 
particular provides that the requested state has no obligation to supply `information which 

                                                 
2 See the 2009 survey by Salans LLP at 
http://www.mondaq.com/x/85702/Transfer+Pricing/Salans+Vox+Tax+Transfer+Pricing+Documentation+Surve
y+Part+1). 

http://www.mondaq.com/x/85702/Transfer+Pricing/Salans+Vox+Tax+Transfer+Pricing+Documentation+Survey+Part+1
http://www.mondaq.com/x/85702/Transfer+Pricing/Salans+Vox+Tax+Transfer+Pricing+Documentation+Survey+Part+1
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would disclose any trade, business, industrial, commercial or professional secret, or trade 
process’. As far as we can see, the information currently envisaged for inclusion in the 
country-by-country report does not fall within these categories. If there remain concerns that 
either this template or that for the Master File might entail a requirement to provide such 
confidential information, we suggest that clear criteria and procedures should be established 
for deciding whether such concerns are valid. This would also be important for the eventual 
consideration by the G20 of arrangements for making these reports publically available, if 
necessary in redacted form. Secondly, of course, that Convention also includes in article 22 
comprehensive secrecy obligations on states receiving information. Requiring any more than 
this internationally accepted standard for protection would merely provide excuses for refusal 
to ensure genuine country-by-country reporting. 

Section E. Comments are requested regarding the most appropriate mechanism for making 
the master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 

• The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction;  

• Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information  exchange provisions;  

• Some combination of the above.  

Paragraph 45 ignores countries that locally have no multinational corporation group member 
affiliate but which may have a valid claim that some foreign group member is conducting its 
business in a manner that causes it to have a permanent establishment or other taxable source 
of income within the country. The language here should be more expansive allowing any 
reasonably relevant country to request the master file information. 

We strongly support the current draft's proposal for authorities to be able to obtain the master 
file and CbC Report directly from local affiliates. This reflects the reality of multinational 
enterprises under common and often central control; the legitimate expectations and benefits 
of desirable cooperative compliance, in which transparency is provided in exchange for 
certainty; and the significant practical obstacles often faced by tax authorities in non-
headquarter countries from accessing information about transactions with related parties 
outside their jurisdiction. The South African Revenue Authority's description of its 
experiences in the UN Practical Manual on Transfer Pricing (chapter 10, para. 4.6.1) is 
exemplary, noting the `major challenge...posed by the creative tactics adopted by taxpayers to 
circumvent responding to SARS questions and providing the information requested. This 
approach often leads to long and drawn out audits’.  

Reliance upon information exchange via treaty networks alone would be highly undesirable, 
particularly for non-OECD countries for which the OECD template is nonetheless likely to 
serve as a model. As the UN Manual indicates, `most non-OECD countries do not have the 
extensive treaty networks that OECD countries have, and will often have to rely upon 
taxpayers providing information for this reason’. This gap may be filled by the expansion of 
membership of the Multilateral Convention on Mutual Administrative Assistance, and it 
should be made clear that this Convention could indeed be used if necessary. However, the 
cost and administrative obstacles involved for less well-resourced revenue authorities to use 
the treaty route to obtain what is only information for preliminary risk assessment, prior to 
more detailed information requests for the purposes of a full audit, might remove much of the 
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benefit for both tax authority and taxpayer of having a preliminary risk assessment tool to 
rule out low-risk transactions and taxpayers 

In addition, the following line from Paragraph 45 seems to make light of the reality that a 
multinational corporation group is centrally controlled: `Absent prompt compliance at the 
local country level, such information could be obtained by tax administrations under treaty 
exchange of information mechanisms.’ If a local affiliate is slow to respond or is non-
responsive, then it’s likely a reflection of the intent of the central group management. The 
Guidelines should be written to show a greater expectation of reasonable cooperation by a 
multinational corporation and all group members. Elsewhere, there is recognition that penalty 
regimes should not unduly penalize taxpayers where they do make reasonable good-faith 
efforts to comply. 

We therefore recommend that Paragraph 45 be amended to read as follows: 

In this respect, consistent and uniform formats are essential. To ensure that the master 
file information is consistent from country to country, local transfer pricing 
documentation requirements should include master file information conforming to 
Annexes I and III. It is recommended that the master file portion of the proposed 
documentation (including the country by country reporting template) be completed 
under the direction of the parent company of the multinational group and be shared 
with each country in which the MNE has an affiliate or Permanent Establishment 
subject to tax, and with any country in which the MNE operates through an agent 
(whether related or not) or through other business structures such as commissionaire 
arrangements. The master file could then be obtained by local taxing authorities 
directly from local affiliates, agents, or the parent company or other relevant members 
of the MNE group. In the absence of prompt compliance at the local country level, 
local taxing authorities may consider applying penalties and seek relevant information 
under treaty exchange of information mechanisms. 
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Date:    10 February 2014 

To:    OECD, transferpricing@oecd.org 

From:    Bona Fide Services BV, the Netherlands  

By:   Irina Perju, Irina.perju@bonafide-services.com  

Subject: comments for the Discussion Draft on Transfer Pricing Documentation and CbC 

reporting (“Discussion Draft”) 

 

 

Dear Sirs, 

 

Bona Fide Services BV appreciates the opportunity to comment on the 30 January 2014 Discussion Draft  

on Transfer Pricing Documentation and CbC reporting (“Discussion Draft”).  

 

The BEPS Action plan in general and revision of guidance on transfer pricing provides a fertile ground for 

issues to be raised and discussed. Please find below our comments on just a few of the issues we have 

come across in our experience. We hope this might contribute to a more efficient elaboration of the 

guidelines. 

 

As pointed out in the OECD 2013 Action Plan on Base Erosion and Profit Shifting (“Action Plan”): “…If the 

Action Plan fails to develop effective solutions in a timely manner, some countries may be persuaded to 

take unilateral action for protecting their tax base, resulting in avoidable uncertainty and unrelieved 

double taxation”. We have been able to immediately identify a number of issues that would appear in 

the process of revision of the guidelines for transfer pricing. These points are general and apply to other 

issues as much as to transfer pricing and are indispensable to the process of revision of transfer pricing 

guidelines. Our comments are by no means exhaustive and only serve as a starting point for further 

consideration by all interested parties.  

 

Coordination of measures in any tax field, including that of Transfer Pricing might bring into evidence 

some built-in differences in country’s understanding of tax issues and policies, where history and culture 

of each country plays a significant role. 

 

Page 3. Concerning the circumstances in which it might be appropriate for tax authorities to share 

their risk assessment with taxpayers.  

 

In the context of the issue of sharing a risk assessment with taxpayers, a larger issue of relationship 

between the tax authorities and the taxpayers needs to be considered. As there are countries with a 

high level of tax collection efficiency and low level of tax collection efficiency, so there are two opposing 

opinions on the matter of depth and transparency of the relationship between tax authorities and 

taxpayers in different countries.  

 

According to a 2012 survey by Deloitte concerning tax certainty in Europe, Middle East and Africa, 

“considerable tax certainty would exist in Finland, Luxembourg, the Netherlands, and Switzerland, 

whereas the opposite conclusion is valid for  Belgium, a few South-European countries (Italy and 

Portugal) and specifically for a number of Central European countries (Hungary, Poland and Romania) 

and Russia”. 

 

In some jurisdictions, tax certainty in advance or a preliminary decision of the tax authorities concerning 

a specific tax issue openly discussed with the taxpayer is common practice. In such situation the tax 
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authorities take a specific position regarding a tax issue, which can be used by the taxpayer as a 

guarantee (or certainty in advance) about the tax results for this particular taxpayer.  

 

Such practices of “negotiation” of a tax position or ultimate application of the law by the tax authorities 

with the taxpayers has a long history and is considered socially acceptable primarily in countries with a 

long history of high discipline in tax collection and reporting and in developed economies. 

 

It appears, that the official position of the public officials, in some of those countries (Russia in our 

experience) appears to fluctuate from considering the idea of introducing tax certainty as a norm in 

official tax policy or returning back to a negative attitude and outright rejection of the policy of 

providing certainty in advance to a taxpayer. Motivation given in case of rejection of tax certainty in 

advance as an acceptable policy goal is that trust level between the tax authorities and tax payers is so 

low, that application of certainty in advance by the tax authorities would inevitably result in abuse by 

the taxpayers and is to be compared to “commercial trade in tax positions, which can never vary from 

case to case”. In other words, certainty in advance is oftentimes simply confused with legalized 

corruption.   

 

Under such circumstances, when the level of transparent and objective communication between the tax 

authorities and taxpayers is low or unstable, irrespective of the reasons, it is difficult to expect tax 

authorities in such jurisdictions to provide their vision of the tax assessment without a risk of such 

“sharing” to be misinterpreted or misapplied by the tax authorities. Therefore, we are of the opinion 

that the culture of tax certainty and historical and cultural factors need to be carefully considered on the 

sharing of the risk assessment by the tax authorities with the taxpayers and it can hardly be expected 

that it would lead to a uniform application everywhere.  

 

The Action Plan in “C. Methodology” provides that: “in light of the strong interest and support expressed 

on several occasions by the G20, it is proposed that interested G20 countries that are not members of 

the OECD will be invited to be part of the project as Associates, i.e. on an equal footing with OECD 

members (including at the level of the subsidiary bodies involved in the work on BEPS), and will be 

expected to associate themselves with the outcome of the BEPS Project. Other non-members could be 

invited to participate as Invitees on an ad hoc basis”. Such broad applicability is essential for the issue 

identified above. Please note that the Netherlands in August 30th, 2013 Cabinet’s reaction to the 2013 

report of the International Bureau for Fiscal Documentation on developing countries states that 

international taxation issues are an “…international, even a global issue…” and that “…solutions need to 

be binding for all states, so that an even playing field between enterprises and states can be ensured”.  

 

We request that the OECD takes such concerns into account when revising the guidelines for transfer 

pricing and to consult with business and governments of both high- and low- tax efficiency countries to 

understand the practical implications of such a revision. Bona Fide Services BV would be happy to meet 

with the OECD or member governments to discuss these issues in greater depth.  

 

 

























 
 

 

 

 

By email: TransferPricing@OECD.org 

21 February 2014 

 

Dear Sir/Madam 

OECD discussion draft on transfer pricing documentation and CbC reporting: British 
Property Federation response 

The British Property Federation (BPF) is the voice of property in the UK, representing 
businesses owning, managing and investing in property. This includes a broad range of 
businesses comprising commercial property developers and owners, financial institutions, 
corporate and local private landlords and those professions that support the industry. 

The BPF is supportive of the OECD’s efforts to ensure tax authorities have access to 
adequate transfer pricing information. We also appreciate the desire by those authorities to 
receive consistent information from businesses on a contemporaneous basis.  

However, there are aspects of the proposed documentation framework that cause concern 
and uncertainty for the real estate industry. We list these below and expand on each area in 
turn.  

1. Compliance costs 
2. The CbC reporting template 
3. ‘Economic activity’ in the context of a real estate business 
4. Scope 
 

1. Compliance costs 

The suggested information to be included in the proposed master file and local file is 
extensive, and represents a considerable increase over what is currently required for 
transfer pricing compliance purposes. Accordingly, the proposals are likely to result in 
significant additional compliance costs for businesses, particularly in the year they come into 
force. For this reason, it is important to consider the scope of the proposed rules in the 
context of whether the likely benefits to the tax authorities outweigh the compliance costs 
incurred by businesses.   

Our primary concern in this regard is for real estate investment structures. Many entities 
within such structures typically have two material transactions in any given period: property 
management costs and interest on debt. Either of these may or may not be provided by a 
related party. Given the relative simplicity of the transactions undertaken by entities in such 
structures, and their often relatively low risk from a transfer pricing perspective, we would 
question whether the potential benefits to tax authorities really outweigh the high levels of 
compliance costs that ultimate investors will have to bear. It is worth noting that ultimate 
investors will in many cases not be faceless corporations or high net worth individuals but 
millions of ordinary savers trying to provide for their retirement. 
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We recommend that the OECD considers whether the potential benefits to tax 
authorities of the documentation framework justify imposing high levels of 
compliance costs on businesses, particularly for entities where the risks from a 
transfer pricing perspective are low, such as real estate investment structures.  

 

2. The CbC reporting template.   

In response to the OECD’s specific question raised on page 5 of the consultation, we 
consider that it would be administratively easier for companies to prepare a “top-down“ 
allocation of the group’s consolidated income. Indeed, some groups are already preparing 
some form of CbC analysis of their total tax contribution on this basis. 

As a result, we would recommend that the final CbC reporting template should require 
a “top-down” allocation of the group’s consolidated income among countries.   

In addition, we consider that the proposed CbC reporting template, which focuses on the 
provision of financial data, risks giving a misleading picture of the tax position of a real estate 
business unless the narrative or context is considered. For instance, where entities are as a 
result of specific legislative provision not subject to corporation tax (as is the case for REITs 
– real estate investment trusts), reading the template data on its own would give a distorted 
view of the tax affairs of a particular group.  

We are concerned that such a misleading image might feed into tax authorities’ risk 
assessments by suggesting that avoidance risk exists where none really does. That could in 
turn lead to unnecessary queries and tax audits which waste the time of both the tax 
authorities and the businesses involved.  

It is important that the OECD provides adequate guidance to tax authorities regarding 
the use of narrative information provided alongside the financial data in the CbC 
reporting template. 

 
3. ‘Economic activity’ in the context of a real estate business 

International real estate investment is a sophisticated business which, because assets 
deteriorate over time, requires that they be actively managed in order to be successful. 
Active real estate management can be carried out in a very labour efficient way, and it is 
generally not necessary or commercially desirable for a real estate business to have 
employees located where its assets are. An international real estate business might, for 
example, divide its portfolio on a regional basis with a larger team in just one of the 
jurisdictions in that region.  

For this reason, we consider that the focus on employee costs as the main indicator for 
economic activity is unrepresentative in a real estate context where the primary indicator of 
economic activity is the real estate assets themselves. We understand that one of the 
fundamental principles of the OECD transfer pricing guidelines is that it is people who create 
profit by deploying assets through decisions they make. However, we consider that while 
people are still relevant in a real estate context, the significance that should be attributed to 
them as the driver for economic activity should be lower than other businesses.  

The OECD should reconsider the emphasis placed on employee expenses as the main 
indicator of economic activity in certain business sectors (such as the real estate 
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industry) as that is not reflective of where the economic activity of those businesses 
derives from.  

The OECD may want to consider including a free-form column in the CbC reporting 
template which allows businesses to include data on what they consider to be the key 
driver of economic activity in their business.   

 

4. Scope  

The OECD guidelines cover all multi-national enterprises (“MNEs”); a concept that is 
relatively easy to apply in the context of a traditional corporate group formed by a parent 
company and its wholly or majority owned subsidiaries.  

However, it is less clear how the MNE concept should apply to real estate investment 
structures where vehicles such as partnerships, trust arrangements and special purpose 
vehicles (SPVs) are commonly used. Some of these lack any form of legal personality, 
raising questions as to whether they can be subject to the proposed documentation 
requirements.  

In addition (and particularly in the context of joint ventures or ‘club deals’1), ownership of 
investment vehicles may often be fragmented, with no one investor having overall control. 
That makes it difficult to determine who would be responsible for complying with the 
documentation requirements, if those vehicles are deemed to be in scope. 

We appreciate that consideration of the MNE definition is outside the scope of this 
consultation. However, a future review of the OECD’s transfer pricing principles may wish to 
explore how the MNE concept should apply to investment structures, as this an area in 
which some uncertainty currently exists. 

 

We remain at your disposal should you have any questions or require further details. We 
would welcome the opportunity to discuss the contents of this letter in more detail. 

 

Yours sincerely 

 
Ion Fletcher 
Director of Policy (Finance), BPF 
ionfletcher@bpf.org.uk 
+44 (0)20 7802 0105 

                                                
1 An arrangement whereby a small number of investors jointly invest in an asset or a portfolio of assets. This 
gives them greater control over the management of those assets than would be the case if they invested in a 
fund. 
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The Committee on Fiscal Affairs 

OECD 

2 rue André Pascal 

75775 Paris Cedex 16 

France 

 

 

February 25, 2014 

 

 

Dear Sirs 

 

RESPONSE OF BRITISH SKY BROADCASTING GROUP PLC TO THE DISCUSSION 
DRAFT: TRANSFER PRICING DOCUMENTATION AND CBC REPORTING 

We welcome the opportunity to comment upon the Discussion Draft published by 
the OECD on 30 January 2014 (referred to in this letter as “the Draft”). 

 

Background 

BSkyB is the UK’s leading entertainment and communications provider, supplying TV, 
fixed line telephone and broadband to more than eleven million households.  We are 
a publicly listed company and a major constituent of the FTSE-100 index. 

BSkyB is also a major contributor to the UK economy through taxation:  in a recent 
survey carried out by PwC for the Hundred Group of leading UK businesses, BSkyB 
made the biggest UK tax contribution of any media company.   

BSkyB’s business is predominantly in the UK, but we also have a large customer base 
in the Republic of Ireland, and operations in a number of other jurisdictions.  
Wherever we operate, we pursue a policy of open and constructive engagement 
with the tax authorities, and seek to contribute constructively to the formulation of 
policy.   

As such, we welcome the OECD’s initiative on BEPS, since we believe it presents an 
opportunity to achieve greater clarity and certainty in the rules of international 
taxation.  In principle this should be good both for business and for tax 
administrations, and should help to achieve a better understanding of international 
taxation among opinion formers and the public. 
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Yet we have some serious concerns about the Draft, which are explained in this 
letter.   Our concerns lie in two areas: a lack of proportionality, and departure from 
the stated aims of BEPS Action 13.  

   

The Discussion Draft 

We note at the outset that the Discussion Draft does not necessarily reflect 
consensus views of either the Committee or of Working Party No.6.     

As such, we feel it is important to contribute to the debate since, in its present form, 
the Draft does not comply with the stated aim of Action 13. 

The purpose of Action 13, as set out in the July 2013 Action Plan, is: 

“to enhance transparency for tax administration, taking into consideration 
the compliance costs for business”. 

The words enhance transparency are significant:  they denote greater clarity and 
visibility, but the wording does not imply an exhaustive account of every aspect of a 
company’s business or its tax arrangements.   Yet this is exactly what the Master file, 
as set out in the Draft, appears to require. 

We will discuss first the Master file proposals excluding the CBC report, and then 
address separately the CBC template. 

 

Transfer Pricing Master File 

Contrary to the stated purpose of Action 13, with its implied limitations of scope, the 
proposed Master File aims “to elicit a reasonably complete picture of the global 
business, financial reporting, debt structure, tax situation and allocation of the 
group’s income, economic activity and tax payments…..” 
 
To achieve this, the Draft proposes a very wide ranging set of requirements, 
including an analysis of profit drivers, supply chain chart, service provision chart, 
functional analysis, details of M&A transactions, title and location of the twenty five 
highest paid employees, intangibles descriptions and lists, details of agreements, 
details of financing arrangements, details of tax rulings and so on. 
 
All this is required to achieve what is described in Para 17 of the Draft as “relevant 
and reliable information to perform an efficient and robust risk assessment analysis.”   
Yet the production of the Master File for taxpayers, and its review by tax inspectors, 
is unlikely to be an efficient process for either.   For BSkyB (and we believe for most 
other large businesses), it will be a time consuming, highly manual process, which 
together with the CBC template will require us to employ extra headcount.  And for 
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tax administrations, the sheer volume and diversity of the data required will, we 
suspect, lead to inefficiencies:  they will simply be overwhelmed by data. 
 
In our view, a much better approach – and one that would support the stated 
objectives of Action 13 – would be to dispense with the idea of a Master file and 
instead to maintain the core elements of existing best practice documentation 
(economic, functional and financial analysis), while supplementing these with a 
proportionate amount of CBC information. 
 
CBC Reporting 
 
Turning to the proposed CBC Template, our concerns are again around 
proportionality and compliance with the aims of Action 13.   We do not consider that 
some of the detailed requirements of the draft Template are necessary for the 
purposes of tax authority risk assessment.   Specifically, the requirements to state 
the following items go far beyond what is reasonably required for risk assessment 
purposes: 
 

• Capital and retained earnings; 
• Total employee expense; 
• Tangible assets; 
• Royalties paid and received; 
• Interest paid and received; 
• Service fees paid and received. 

 
Of course, BSkyB could (in principle) produce a report containing all this information, 
but to do so would require significant further resource in the form of headcount and 
/ or new systems.  We question whether this is appropriate given the resource 
constraints that all businesses face. 
 
On the other hand, we welcome the proposal that the Template should be 
submitted to the parent company tax authority (who we feel are best placed to deal 
with requests from other authorities), as well as the timing of submission by the date 
of filing the return or within 12 months at the latest.    
 
Moreover we feel it is vitally important that businesses be given the choice of 
building the Template “bottom up” from individual statutory entity accounts, or “top 
down” from consolidated numbers:  populating the Template should, as far as 
possible, be done in a manner consistent with the way in which the group manages 
its business and reports its financial results   
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Conclusion 

The Draft acknowledges in its opening paragraphs that the existing transfer pricing 
documentation framework (from the 1995 Guidelines) has resulted in “a significant 
increase in compliance costs for taxpayers”.   We feel that significant further work is 
required to ensure that there is not a further quantum leap in compliance cost and 
complexity now, since this is not mandated by the principles underlying Action 13.   

  

Yours sincerely 

 

 

 

Jonathan Smith 

Head of Direct Tax 

BSkyB Group plc 

 
 



 

OECD 

2, rue André Pascal 
75775 Paris Cedex 16 
France 

23 February 2014 

Submitted electronically via transferpricing@oecd.org 

 

 

Dear Sirs 

Discussion Draft on Transfer Pricing Documentation and CbC Reporting 

BT Group plc welcomes the opportunity to comment on the proposals in the 
discussion paper ‘Discussion Draft on Transfer Pricing Documentation and CbC 
Reporting’ (the ‘TPD’). BT Group is one of the world’s leading communications 
services companies. Our main activities are the provision of voice, broadband and 
TV products and services as well as networked IT services. In the UK we are the 
largest communication services provider, serving the consumer, business and public 
sector markets. Globally, we supply networked IT services to many of the largest 
companies and to government departments. We also provide access to our network 
and services to other communications providers in the UK and worldwide.  

We set out our responses to specific questions raised in the TPD, in the Annex to 
this letter. Our general comments are as follows. 

We welcome the OECD’s objective of promoting international trade and the 
coordination of international policies. 

Whilst we support transparency and the OECD’s aims we believe that many of the 
proposals in the TPD require further analysis and consideration. In particular we 
would welcome the postulation that taxing administrations currently have the power 
to request most of the relevant information. However, in our experience this 
information is seldom requested, leading to the possibility that we may be 
significantly increasing the compliance burden for MNEs and burdening tax 
administrations globally with unrequested and unwanted detailed transfer pricing 
analysis. 

As an MNE, we believe that any standardisation of documentation is helpful, both in 
terms of certainty and lower compliance costs, but without full international 
agreement and statutory imposition, the proposals would lead to a significant 

mailto:transferpricing@oecd.org


increase in compliance costs where local tax administrations do not accept the 
OECD standard documentation. 

We trust that our comments are helpful and look forward to further debate on this 
matter. 

 

Yours faithfully 

 

 

 

Stephen Clayton 

Director of Tax, BT Group PLC 

 

 

  



Appendix 

B1 Objectives of transfer pricing documentation requirements 

Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the country-by-
country reporting template. Comments are also requested regarding the 
circumstances in which it might be appropriate for tax authorities to share their risk 
assessment with taxpayers. 

We consider that information requirements, outside the country-by-country reporting 
template, will be particular to each taxing administration at this more granular level 
and therefore should not form part of the proposed standard template. 

A risk assessment is a valuable form of communication that can be conveyed from 
the local entity (where there may be no active tax team), to the MNE’s central tax 
group or financial control, where decisions on transfer pricing policy can be made in 
a more informed way. A tax administration risk assessment will also provide a useful 
source of risk assessment for both the local entities’ finance teams and external 
auditors. 

B.3 Transfer pricing audit 

Comments are specifically requested on the appropriate scope and nature of 
possible rules relating to the production of information and documents in the 
possession of associated enterprises outside the jurisdiction requesting the 
information. 

We believe that local taxing administrations generally have sufficient existing powers 
to request information from an MNE group that is not located within the taxing 
administration’s jurisdiction therefore it is not necessary for information to be 
exchanged directly with another taxing administration for this purpose. It is probable 
that such an approach would have the unintended consequence of slowing down 
any enquiry resolution. 

C1 Master file 

A number of difficult technical questions arise in designing the country-by-country 
template on which there were a wide variety of views expressed by countries at the 
meeting of Working Party n°6 held in November 2013. Specific comments are 
requested on the following issues, as well on any other issues commentators may 
identify:  
 
• Should the country-by-country report be part of the master file or should it be a 
completely separate document?  
 
• Should the country-by-country template be compiled using “bottom-up” reporting 
from local statutory accounts as in the current draft, or should it require (or permit) a 
“top-down” allocation of the MNE group’s consolidated income among countries? 
What are the additional systems requirements and compliance costs, if any, that 
would need to be taken into account for either the “bottom-up” or “top-down” 
approach?  



 
• Should the country-by-country template be prepared on an entity by entity basis as 
in the current draft or should it require separate individual country consolidations 
reporting one aggregate revenue and income number per country if the “bottom-up” 
approach is used? Those suggesting top-down reporting usually suggest reporting 
one aggregate revenue and income number per country. In responding, 
commentators should understand that it is the tentative view of WP6 that to be 
useful, top-down reporting would need to reflect revenue and earnings attributable to 
cross-border transactions between associated enterprises but eliminate revenue and 
transactions between group entities within the same country. Would a requirement 
for separate individual country consolidations impose significant additional burdens 
on taxpayers? What additional guidance would be required regarding source and 
characterization of income and allocation of costs to permit consistent country-by-
country reporting under a top-down model?  
 
• Should the country-by-country template require one aggregate number for 
corporate income tax paid on a cash or due basis per country? Should the country-
by-country template require the reporting of withholding tax paid? Would a 
requirement for reporting withholding tax paid impose significant additional burdens 
on taxpayers?  
 
• Should reporting of aggregate cross-border payments between associated 
enterprises be required? If so at what level of detail? Would a requirement for 
reporting intra-group payments of royalties, interest and service fees impose 
significant additional burdens on taxpayers?  
 
• Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that 
would need to be accommodated in such an approach? Would a requirement for 
reporting the nature of the business activities carried out in a jurisdiction impose 
significant additional burdens on taxpayers? What other measures of economic 
activity should be reported?  
 
We believe that a country-by-country Reporting Template should be reduced in 
detail, and be an annually prepared document for the MNE’s principal taxing 
administration. A Master file would be a permanent document subject to updates, 
say, every three years. 

A country-by-country template should be compiled, whether top-down or bottom-up,  
from, from the view point of the user of the information. A group that bases its 
transfer pricing [from – on?] centrally produced financial information, such as a 
consolidation system, would naturally opt for a top-down approach. In this way the 
central view of the transfer pricing impact accords with that reported to the MNE’s 
primary taxing administration. A transfer pricing model that relies on locally produced 
accounts would likewise lend itself to a bottom-up build. If this flexibility is not 
available, there may be additional reconciliation issues between accounting in local 
GAAPs and other differences that would unnecessarily complicate any transfer 
pricing risk assessments. 



In our view, a country-by-country template should be prepared on an entity by entity 
basis. There would be significant additional accounting complexity and cost if 
individual country consolidations were required as financial systems are not likely to 
be configured for country-by-country consolidations. 

D5 Frequency of documentation updates 

Comments are requested regarding reasonable measures that could be taken to 
simplify the documentation process. Is the suggestion in paragraph 34 helpful? Does 
it raise issues regarding consistent application of the most appropriate transfer 
pricing method? 

The suggestion that comparables are reviewed every three years is helpful. Typically 
a programme to roll out comparable studies and transfer pricing documentation for a 
large MNE will take longer than a year and therefore a review and update on an 
annual basis is not practical. We consider that updates should be done by exception 
where there is a significant change in the nature or conduct of the business and not 
as a routine occurrence. The country-by-country template, which will be updated 
annually, will serve to highlight any changes in trading patterns. 

D6 Language 

Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 

We believe that the most appropriate course of action is to prepare the Master file in 
the language of the MNE’s headquartered country or in English if this is acceptable 
to and desired by the MNE.  The same approach should be adopted for local files, 
with local language documents being provided if requested.  

D9 Other Issues 

Comments are requested regarding the most appropriate mechanism for making the 
master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 
  
• The direct local filing of the information by MNE group members subject to tax in 
the jurisdiction; 
  
• Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions;  
 
• Some combination of the above. 
 

We believe that the filing of Local files should be on request of local administrations 
and the Master File should be filed with the MNE’s headquartered taxing 
administration where this is required by statute. 

The filing of all Local files with the MNE’s headquartered taxing administration may 
lead to a significant burden on the taxing administration. Further, sharing 
automatically under treaty would raise concerns of confidentiality if express 



permission by the MNEs were not given and assurances as to confidentiality were 
not received.  



Thank you for the opportunity of providing comments on this discussion draft. 
 
The OECD will doubtless have received detailed comments from many organisations covering the 
complete discussion draft including in particular the documentation aspects.  My comments are 
restricted to Country-by-country reporting. 
 
Country-by-country reporting raises issues of concern to all multinationals.  The comments below 
reflect some of these concerns.  The latest CbCR template circulated by the OECD would require the 
collation and submission of a very considerable level of detailed information. 
  
While other groups may be focusing on the cost of implementing systems to collect this information, 
our bigger concern relates to how multinationals may be affected by a significant increase in tax 
enquiries based on information that is intended to provide a high level risk assessment tool but may 
be used to undertake ratio analysis, creating an upward drift in taxable margin, and an increase in the 
use of MAP and APAs where possible as a means of resolving the resulting double taxation, risking 
gumming up these important processes.  In a number of situations (see below), the taxpayer would 
effectively be deprived of the use of MAP/APA to avoid double taxation, not just where there is no 
treaty but also where the local penalty regime is geared towards forcing taxpayers to accept additional 
assessments. 
  
We all strive for a robust transfer pricing methodology that properly reflects our underlying business.  
Equally, we also all know that pricing is an inexact science, and the best that can be achieved is a 
price range not a single price. 
  
In determining the pricing that a group puts in place, a group must search for relevant local 
comparables in order to conduct a supportable CUP analysis.  At the moment, the focus is generally 
on whether the comparables are appropriate.  The discussion will generally be restricted to 
comparables for the market in question. 
  
It is very possible, indeed probable, that the comparables search exercise will different results in 
different territories.  It would be surprising if this were not the case.  The provision of all the data 
proposed to be included in the CbCR template risks forcing groups not only to provide support as 
regards local comparables but also to explain why, for example, comparables in a completely 
unrelated market may give a result more favourable to that tax authority.  We would not regard such 
comparables as relevant to the exercise being undertaken, but the amount of time that it would take to 
prepare responses on such a matter and reach agreement could be very considerable, and the 
outcome could not be accurately predicted.   
  
A further issue relates to the use of regional comparables, in favour of which there is a lot to be said, 
given the relative scarcity of meaningful comparables.  As an example, it might be that a group arrives 
at an interquartile range of 2.5 - 5% as the margin that should be earned in a particular region.  The 
group then needs to assess how any particular market should be positioned within this range. 
  
The group may conclude that a margin of 5% is appropriate for a particular country (Country B) based 
on the particular success of its offering in that country.  If then country A obtains the CbCR template 
across all countries and identifies that a 5% margin is being recognised in country B, there is a risk 
that country A will also seek 5% rather than say the 2.5% we have arrived at for that country, it may 
then use this information as a basis for assessing to tax a 5% margin in country A. In other words, it 
may use the high level risk assessment tool that the CbCR information is intended to provide as a tool 
for raising an actual assessment.   
  
Taking this analysis a step further, what happens when a group uses regional comparables and 
arrives at a range based on the median of 2.5 - 5%, but the only comparable for country A within the 
regional set shows a margin of 15%?  If in the end 15% is conceded for that territory, then what 
happens when all the other tax authorities see this higher margin?  Upward drift of this kind will 
generally cause upward drift in the group ETR.   
  
The point here is that most people accept tax authorities should be aware of entities within the group 
that are engaged in base erosion or profit shifting, the level of detail in the CbCR template goes well 
beyond what is needed for this purpose.  Tax authorities should not be encouraged to challenge local 



comparables simply because, for example, comparables in a different and unrelated market produce 
a result more favourable to them. 
  
The processes for agreeing APAs and the MAP for resolving cases of double taxation are important 
for taxpayers, and we would not want to see them gummed up as a result of a massive increase in 
what may prove to be unfounded challenges for which there is no other process available for 
resolution. 
  
While we support transparency as a tool for high level risk assessment by tax authorities, and also as 
a tool to help identify BEPS "abuse", we do have significant concerns that the CbCR template is too 
detailed and risks creating significant additional challenges for multinationals from tax authorities. 
  
While the OECD discussion document discourages the use of penalties in such cases, some 
countries impose penalties as high as 100%, with significant reductions provided for if the assessment 
is accepted (and not taken to MAP).  This approach should be strongly discouraged as it is likely to 
lead to effective double taxation, albeit dressed up as the imposition of penalties. 
  
Finally, while there is no suggestion that the OECD supports any direct linking between greater 
transparency and a mandatory MAP process, I should like to record our view that it is vital for 
business that mandatory MAP is introduced as a safeguard for business once CbCR is brought in. 
  
Outside the area of tax proper, we should also like to comment on the question of commercial 
confidentiality.  The data being provided will often be highly sensitive commercially.  The preparation 
of CbCR information may well involve local staff and also auditors, as well as local tax officials.  We 
are concerned that this wider circulation of information may lead to leaks, and even publication of data 
under local freedom of information requirements.  This is another reason why the CbCR template 
should be restricted so far as possible to high level information aimed at assisting the risk assessment 
process. 
 



 
 

 
 

 
 

 
 
 
 
 
 
 
 
 23 February 2014 
 
 
 
 
 
Comments on the OECD Discussion Draft on Transfer Pricing Documentation 
and CbC Reporting 30 January 2014 
 
BUSINESSEUROPE is pleased to provide comments prepared by the members of its 
Tax Policy Group, chaired by Krister Andersson, on the OECD Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting dated 30 January, 2014 (hereafter 
referred to as “the Draft”).  
 
 
The OECD has proposed to replace Chapter V of the Transfer Pricing Guidelines with 
new language and annexes. The Draft includes a two-tiered approach to Transfer 
Pricing Documentation, where taxpayers would provide the tax administrations with a 
master file with standardised information relevant for all MNE group members, and a 
local file containing data on material transfer pricing positions affecting a jurisdiction. As 
part of the master file, taxpayers are obliged to report details of the MNE group’s 
activities on a country-by-country basis (CbC).  
 
 
BUSINESSEUROPE welcomes the effort by the OECD to create a global standard for 
Transfer Pricing Documentation and supports the initiative to increase transparency 
towards tax administrations. More targeted and consistent documentation requirements 
among countries would certainly reduce the compliance cost for businesses in a global 
market and could also, if appropriately designed, create a more level playing field for 
companies. 
 
 
The proposed two-tiered approach seems to be based on the EU TPD. However, there 
are significant differences. The Draft contains a mandatory two-tiered approach, while 
the EU TPD is optional. Furthermore, the Draft obliges taxpayers to submit the files 
annually in conjunction with the tax return while the EU TPD is only submitted on 
request in case of an audit. The general acceptance from business for the EU TPD 
should thus not be understood as a general acceptance for any two-tiered approach to 
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Transfer Pricing Documentation. The specific requirements in the Draft must be 
analysed carefully in order to understand the compliance burden that is imposed on 
businesses. 
 
 
A key focus in the BEPS project should be to design guidelines and rules to target 
BEPS without impacting genuine business activities by adding compliance burden.  
The aim of action point 13 of the BEPS project is to provide tax administrations with a 
high level risk assessment tool in order to develop a broad picture. However, the Draft 
seems to indicate that the CbC template can be used as a transfer pricing tool for 
transfer pricing risk assessment and audit purposes. This would give the CbC template 
a much wider scope than was originally intended. In BUSINESSEUROPEs view, that 
would clearly not be acceptable.  
 
 
Considering the level of detailed information requested in the proposed two-tier 
documentation framework, the result will be a significant increase in the compliance 
burden for businesses. We also fear that the detailed CbC template might overwhelm 
tax administrations with data not relevant for the purpose of transfer pricing, which may 
lead to an increased number of transfer pricing audits.  
 
 
A major concern with the CbC reporting is that it encourages a formula apportionment 
based risk assessment of whether an MNE has paid its “fair share of taxes” in the 
relevant jurisdictions. As the template is currently drafted, it sets to compare taxes paid 
with factors like the number of employees and tangible assets. This is clearly not a 
good foundation for a correct arm’s length analysis and will undoubtedly increase the 
risk of disputes. 
 
 
In addition, business is concerned that the increase in general business data requested 
may be difficult for tax administrations to analyse, and as a result, will be used and 
interpreted differently by each individual country. Such a scenario would undoubtedly 
also increase the risk for disputes and, consequently, double taxation. Further 
guidelines are needed with respect to how the information should be interpreted and 
what it should be used for by tax administrations. The development of the OECD 
Handbook on Transfer Pricing Risk Assessment could be very instrumental in this 
respect and it would be a missed opportunity for streamlining if there was no alignment 
between the handbook on risk assessment and the tools proposed.  
 
 
Measures also need to be taken to avoid double taxation. The additional 
documentation requirements and increased dispute risks must be fully balanced by 
measures which will provide fairness to those taxpayers making an effort to be 
compliant. Therefore, the new reporting requirements should not be adopted without a 
formal and binding commitment from all countries involved in the BEPS-work to provide 
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timely and binding dispute resolution mechanisms which will fully safeguard sound 
taxpayers from double taxation. 
 
 
It should be recognized that the two-tiered approach as proposed adds an additional 
documentation requirement on taxpayers. The master file and the local file are added 
to the existing obligation to provide tax administration with documentation in case of an 
audit. We recognize that a prudent risk assessment may reduce the overall compliance 
burden for business. However, in order to reach an overall reduction in administrative 
burden, the documentation requirements must not go beyond what is needed for a 
transfer pricing risk assessment. It is of utmost importance to strike a balance between 
a tax administration’s need for information and the potential compliance burden for 
taxpayers. Unfortunately, we do not think such a balance is reflected in the current 
Draft proposal. 
 
 
Considering the purpose of the two-tiered approach, the documentation requirements 
in the Draft are too far-reaching. The proposed requirements will provide tax 
administrations with information that is too detailed and not generally needed for a 
proper risk assessment for transfer pricing purposes. BUSINESSEUROPE is 
concerned that, however honourable the purpose of the OECD and the member 
countries may be, it might be difficult to ensure confidentiality. Laws and procedure on 
confidentiality varies among countries. The master file will most likely be circulated 
among tax administrations in a number of countries where an MNE operates. This 
undoubtedly increases the risk for a leakage. The master file and the local file as 
proposed, contain very detailed information that would harm the enterprise in question, 
if made available to competitors. As a general rule, documentation requirements should 
be kept at a minimum in order to minimize the potential damage of a leak. 
Unfortunately, this is not the case in the Draft. The proposed documentation 
requirement includes data that do not have any bearing in a transfer pricing risk 
assessment. 
 
 
By way of example, information on the 25 most highly compensated employees in the 
business line and a list of material intangibles is sensitive information and should be 
excluded from the master file. Furthermore, a list of related party agreements, a 
description of material transfer of interests in intangibles, a description of how the 
group is financed including identification of important financing arrangements with 
unrelated lenders and a list of APA’s, other rulings and MAP cases are not relevant for 
a risk assessment and should also be excluded. Furthermore, little room should be left 
for arbitrary assessment, such as whether a related party agreement is important. All 
such excessive documentation requirements, as well as requirement of data that “may 
be helpful” should be excluded. In any case, disclosing some of the requested 
information can pose a conflict of law and reporting exemptions should be available for 
any cases where there are legal restrictions on the disclosure of the data required.  
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In order to further facilitate confidentiality, the master file and the separate CbC 
template should only be submitted to the tax administration of the ultimate parent 
company. It can then be shared with other tax administrations through existing 
exchange of information channels with the necessary confidentiality requirements. 
 
As stated above, we believe that the documentation requirements in the CbC template 
is not needed for transfer pricing purposes, and object that it is proposed as a part of 
Chapter V of the Transfer Pricing Guidelines. Action point 13 of the BEPS Action Plan 
requires an overview of the MNE’s global allocation of income, economic activity and 
taxes paid. This being the case, we suggest to separate a CbC template from the 
master file. The CbC template should be proposed on a stand-alone basis and should 
be revised so that it constitutes what it originally was aimed to be, namely a high level 
risk assessment tool for tax administrations.  
 
 
In particular, the requirement to document certain aggregate cross-border payments 
between associated enterprises (royalties, interest and service fees) should be deleted. 
This information is generally not available at a central level. This requirement is 
burdensome and would add little value for tax administrations.  
 
 
Flexibility is essential to ensure that businesses are able to comply given the variety of 
reporting structures. Every MNE is unique. Accordingly, MNEs will prepare the master 
file and the local file in different ways and the Transfer Pricing Documentation cannot 
be a tool for comparing different MNEs. This being the case, each MNE should be 
allowed to prepare the files in a manner that is best suitable for that particular MNE. 
Different structures, business lines, IT systems, etc. call for different needs. MNEs 
should be allowed to decide whether a top-down or bottom-up approach would be most 
appropriate for the particular business, whether the CbC template should be prepared 
on a country wide or entity wide basis, or whether the master file should be undertaken 
on a line of business or entity wide basis.   
 
 
We urge the OECD to revise the Draft and to better take into account the compliance 
burden that the Transfer Pricing Documentation imposes on business. The 
documentation requirements as proposed are too far-reaching and would unduly 
increase the compliance burden for taxpayers. To ensure effective risk assessment 
and auditing without increasing the burden on businesses and tax authorities, we 
request the OECD to give more structure to the risk assessment approach before 
finalising the tools. That would allow the OECD to capitalise on some of its other work 
like the development of the OECD Handbook on Transfer Pricing Risk Assessment and 
work with and through the FTA on cooperative compliance. We believe that the 
proposal as it stands would provide tax administrations with little help in carrying out a 
high level risk assessment. The amount of documentation required is overwhelming. 
Tax administrations and taxpayers both operate with scarce resources. An effective 
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risk assessment tool is key to better utilizing the scarce resources of both taxpayers 
and tax administrations. Furthermore, the very detailed CbC template might, instead of 
strengthening the arm’s length principle, encourage a formulary apportionment 
approach. The controversy about the content and implementation of CbC reporting in 
Europe and the likely review towards the end of the decade calls for a tax oriented high 
level risk assessment tool as the appropriate response to action point 13 from a 
European perspective.  
 
 
BUSINESSEUROPE is happy to continue a constructive dialogue with the OECD on 
this topic. 
 
 
 
 
Sincerely yours 
 

 
James Watson  
Director  
Economics Department 
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Dear Sir/Madam 
 
I am writing to you on behalf of the British Private Equity and Venture Capital Association 
(the "BVCA"), which represents the interests of members of the private equity and 
venture capital industry.  The BVCA is the industry body and public body advocate for 
the private equity and venture capital industry in the UK.  More than 500 firms make up 
the BVCA members, including over 250 private equity, mid-market, venture capital firms 
and angel investors, together with over 250 professional advisory firms, including legal, 
accounting, regulatory and tax advisers, corporate financiers, due diligence 
professionals, environmental advisers, transaction services providers, and placement 
agents.  Additional members include international investors and funds-of-funds, 
secondary purchasers, university teams and academics and fellow national private 
equity and venture capital associations globally.  
 
This email has been prepared by and is being sent on behalf of the BVCA’s Tax 
Committee, whose remit is to represent the interests of members of the industry in 
taxation matters. The BVCA welcomes the opportunity to submit formally its comments 
on the Public Consultation document entitled DISCUSSION DRAFT ON TRANSFER 
PRICING DOCUMENTATION AND CbC REPORTING released by the OECD on 30 
January 2014 (the "Consultation Document") and how it might affect members of our 
industry.  Our comments in respect of the Consultation Document are set out below. 
  

•         We note in particular that the broad concept of what constitutes an MNE 
(Multinational Enterprise) implies that a significant number of BVCA member 
investment portfolio structures are likely to be required to comply with the 
evidentiary and tax reporting regimes across numerous territories.  We believe 
there is a risk that in a number of instances, the additional record keeping and 
reporting may have little practical impact on the taxing authorities’ ability to 
interrogate transfer pricing policies but could lead to disproportionate 
administrative burdens and costs.  In particular we wish to draw your attention to 
the fact that in a number of instances, existing disclosure of related party 
transactions in audited group financial statements together with existing domestic 
TP (Transfer Pricing) arm’s length tax reporting procedures already provide 
adequate visibility for taxing authorities to identify and investigate TP in a group.   

•         We wish to respond regarding some specific questions raised in the consultation 
document at clause 20.  In particular responses were requested in the 
consultation document regarding (1) whether a bottom up or top down approach 
should be adopted and (2) if country by country vs legal entity reporting was 
preferred.  We believe that the objectives of the regime can be met by taxing 
authorities adopting a top down and country by country approach and that this 
form of data collection and reporting will provide the lowest cost and 
administrative burden for reporting groups.  Given the efficiencies offered by this 
approach we are strongly in favour of CbC reporting being organised in this way.  

•         We note that, whilst there are a large number of groups that will potentially be 
caught by these proposals, there are no exemptions proposed in respect of 
MNEs which have immaterial cross border related party transactions or whose 
international activities are small in scale.  We therefore ask that the OECD 
consider some form of exemption to these requirements for a small MNEs 
measured by reference to an objective test e.g. number employees/annual 
turnover/volume of cross border related party transactions.   

•         In the event that a bottom up/entity by entity regime is recommended by the 
OECD we would further suggest that this should only apply to larger MNEs or 
those with material levels of cross border related party transactions with small 
MNE’s being subject to a simplified reporting framework or outright exemption.   
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February 21, 2014 

The Canadian Bankers Association (CBA) welcomes the opportunity to provide a submission to 
the OECD on the BEPS Action Plan and its review of the existing guidance on transfer pricing 
documentation rules and country-by-country reporting.  We bring the perspective of an industry 
characterized both by intense competition in Canada and the active involvement of our banks 
internationally.  The CBA works on behalf of 59 domestic banks, foreign bank subsidiaries and 
foreign bank branches operating in Canada and their 275,000 employees, and we believe we are 
well-equipped to offer useful guidance to this matter.   

Specifically, the CBA recommends the following: 

Paragraph 9, page 3: What other forms beyond the CbC reporting template are needed? 
What are the circumstances in which tax authorities should share their risk assessment 
with taxpayers? 

The draft country-by-country template contemplates very detailed information reporting and as 
currently drafted will result in a significant increase in reporting obligations as the template asks 
for much more information than what is currently collected to meet Canadian information 
reporting requirements and what is readily available.  The completion of the template must not 
result in a duplication of existing information reporting (i.e. one filing to comply with Canadian 
income tax requirement and other separate filing to meet the requirements of the OECD 
Guidelines).  Other forms beyond the CbC reporting template would likely need to take into 
account industry specific facts and circumstances and therefore would be difficult to design and 
unlikely to be helpful in reducing the administrative burden to taxpayers.  

Tax authorities should be required to share their risk assessments with taxpayers as a means to 
enhance transparency with respect to compliance going forward. 

Paragraph 15, page 4: The scope and nature of possible rules relating to the production of 
information and documents in the possession of associated enterprises outside the 
jurisdiction requesting the information. 

Rules related to the production of information and documents in the possession of foreign 
associated enterprises exist in local country tax laws.  These rules (and practices around 
application of these rules) may differ from country to country.  In order to increase transparency 
and congruence of these rules across jurisdictions, the OECD should provide guidance on the 
nature of these rules and clarity as to when requests for information should be made by a tax 
authority for foreign based information either to the taxpayer directly under domestic tax rules, or 
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under the exchange of information provisions of the relevant tax treaty or a TIEA.  MNE’s will 
benefit from standardization of the rules and procedures related to the production of information 
and documents in the possession of associated foreign enterprises. 

Paragraph 18, page 5: Should the master file be prepared on a “line of business” or 
“entity-wide” basis?  

For MNE’s that operate several lines of business, the master file should be prepared on a line of 
business basis.  This facilitates the preparation of the master file for MNE’s and assists in 
ensuring that relevant confidential information is conveyed to tax authorities, where the activities 
in their jurisdiction by the MNE are limited to only one or a few lines of business.   

Paragraph 20, page 5/6: 

a) Should the CbC report be part of the master file, or a separate document? 

The CbC report should be a separate and distinct document from the master file.  The CbC 
report encompasses information on all legal entities and branches of the MNE.  Access to and 
relevance of information for risk assessment purposes should be determined by: 

1. whether the information is relevant for a particular tax authority to determine whether the 
tax liability of an associated enterprise in the particular country was correctly determined; 
and  

2. taxpayers’ right to protection of confidential information.   

Where a specific tax authority having taxing jurisdiction over one associated enterprise in an 
MNE group with several lines of business and hundreds of associated enterprises operating in 
multiple countries, it seems disproportionate and potentially detrimental to the MNE to require 
disclosure of the CbC report when most of that information is irrelevant for determination of the 
tax liability in that country. 

b) Should the CbC template be compiled using “bottom-up” reporting from local 
statutory accounts as in the current draft, or should it require (or permit) a “top-
down” allocation of the MNE group’s consolidated income among countries? What 
additional guidance would be required regarding source and characterization of 
income and allocation of costs to permit consistent CbC reporting under a top-
down model?  

A bottom-up approach from local accounts (whether statutory or otherwise) is probably easier to 
implement than a top-down approach.  However, not all data points are readily available for the 
detailed information proposed to be reported and it will require substantial effort to collect the 
data in the manner suggested as there are several distinct financial reporting systems in place 
that would need to be queried to collect the requested information by entity or by country.  In 
defining the information requirement, the OECD should consider starting from an assessment of 
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currently available information at the parent MNE level.  Imposing information requirements on 
MNE’s that go beyond what is currently required to satisfy business and regulatory (including tax) 
requirements is likely to result in significant additional cost to MNE’s with uncertain benefits to tax 
administrations.  

c) Should the CbC template be prepared on an entity-by-entity basis as in the current 
draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is 
used?  

See under d) below. 

d) Would a requirement for separate individual country consolidations impose 
significant additional burdens on taxpayers?  

With respect to country consolidation it is not clear if this would include only entities in the same 
country that are consolidated for financial / tax reporting purposes or all entities in a particular 
jurisdiction.  If the latter, one would need to consider amongst a host of other issues, how to 
address different functional currencies of entities within a particular jurisdiction, differing 
accounting principles for various entities in the jurisdictions, etc.  

The tentative view to eliminate revenue and transactions between group entities within the same 
country will require substantial efforts by the taxpayer as there are no current tax, legal, 
accounting or regulatory requirements to do so and process and systems are not in place to 
facilitate CbC reporting.  Furthermore, proceeding in this manner does not seem to provide any 
additional value in compliance being sought. 

e) Should the CbC template require one aggregate number for corporate income tax 
paid on a cash due basis per country? Should the CbC template require the 
reporting of withholding tax paid? Would a requirement for reporting withholding 
tax paid impose significant additional burdens on taxpayers?  

In instances where entities file income taxes on a combined basis or in instances where group 
loss is permitted, the amount of cash taxes reported should, where applicable, be based on an 
entity’s tax payment under a tax allocation agreement, not based on a proportionate allocation 
based on EBIT.  

There is a disconnect between the requested statutory accounting information and the request 
for cash taxes paid by the entity.  Cash taxes are based on taxable income and depending on 
the entity and the jurisdiction, there may be significant adjustments between accounting income 
and taxable income, including for example utilization of brought forward losses, etc.  Therefore, 
cash taxes paid compared to accounting income is not an appropriate measure for even a high 
level assessment by a tax authority of the transfer pricing risk of a particular entity.  Given other 
requested financial information such as NIBT, total employee expense and tangible assets will 
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be reported based on statutory financial statements or internal management accounts, it is more 
appropriate to report the accounting current tax expense instead of cash tax paid.  In addition, 
the timing for completion of template may not be as problematic under this approach since 
taxpayers will not have to wait for the filing of the tax return to complete the template and 
statutory financial statements or internal management accounts should generally be available 
within 1 year following the last day of the fiscal period of the ultimate parent. 

All requested financial information should be based on the statutory financial statements of the 
particular entity prepared under local GAAP or internal accounts if statutory financial statements 
do not exist.   

f) Should reporting of aggregate cross-border payments between associated 
enterprises be required? If so at what level of detail? Would a requirement for 
reporting intragroup payments of royalties, interest, and service fees impose 
significant additional burdens on taxpayers? 

The reporting of aggregate cross-border payments should not go beyond the current 
requirements imposed on taxpayers.  The types of payments required to be reported as part of 
the CbC report should be the same in all jurisdictions and not go beyond requirements currently 
imposed on taxpayers.  Expanding on what are generally already onerous requirements or 
having varying degrees of detail required by jurisdiction, will significantly increase compliance 
cost to taxpayers without a directly identifiable benefit for tax administrations.   

Where the OECD believes more comprehensive reporting of aggregate cross-border payments 
is required, consensus between jurisdictions on the types of payments required to be reported is 
key to facilitating efficient collection and reporting of information.  It should be noted that there 
may be specific industries where the use of the profit split method is common.  In those 
situations the legal arrangement used for implementation of the transfer price can take more than 
one form (e.g. a services arrangement vs. revenue sharing arrangement).  In those situations the 
OECD should provide clear guidance for reporting or provide an “other” category in order to 
enable reporting of specific transactions. 

To the extent significant detail in reporting will be required, taxpayers should be provided 
sufficient time to adapt their systems and processes to facilitate accurate reporting.  If accuracy 
related penalties are contemplated for CbC reporting purposes, a grace period of at least 3 years 
should be afforded to MNE’s to adapt their systems and processes. 

g) Should the CbC template require reporting the nature of the business activities 
carried out in a jurisdiction? Are there any specialist sectors that would need to be 
accommodated in such an approach? Would a requirement for reporting the nature 
of the business activities carried out in a jurisdiction impose significant additional 
burdens on taxpayers? What other measures of economic activity should be 
reported? 
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Qualifying the nature of business activities carried out in a jurisdiction is subject to interpretation 
and may therefore not serve as an objective measure as part of a risk assessment.  Also, 
specific industries, such as financial services, may not be able to fit into generic descriptions of 
business activities.  Where several business lines and functions are carried out in a jurisdiction, 
specifically when combined within one associated enterprise, it can be difficult to provide a 
meaningful description of the nature of business activities. 

Paragraph 21, page 6 

Paragraph 21 provides direction to tax administration to not substitute analysis of the CbC data 
for a detailed transfer pricing analysis of individual transactions, a full functional analysis or a full 
comparability analysis.  In the interest of transparency around the articulation of the basis for 
adjustments by tax administrations, we suggest that the OECD  revise this paragraph to clarify 
that the CbC data should be used solely for risk assessment purposes and expand on what is 
an appropriate analysis to be performed by a tax administration as the basis for an adjustment 
and make explicit that adjustments based largely or solely on the data provided in the CbC 
template is not sufficient to make and sustain an adjustment.  While local courts in individual 
countries will apply local country rules and practices to the division of the burden of proof in case 
of adjustments that are brought in dispute for the courts, more detailed guidance from the OECD 
will facilitate a proper division of the burden of proof and will force tax administrations to only 
make adjustments based on a detailed transfer pricing analysis.   

Paragraph 29, page 7: Whether specific guidelines are needed on what constitutes 
“materiality” for determining which transactions are “material”(and thus need to be 
disclosed and discussed in the transfer pricing documentation), and if so, what form the 
materiality guidance should take.  

Materiality levels (possibly based on total assets and revenues) should be set at a reasonable 
level as to prevent the reporting of minor operating/dormant entities on the template.  Materiality 
levels should take into account the materiality within the MNE, such as % of revenue and or 
assets of a particular MNE group, and not materiality relative to a local economy. In many 
instances it will be difficult to determine the appropriate factor(s) that would indicate what is 
material relative to a local economy.  An additional administrative burden would be placed on 
MNE’s to calculate the threshold as the information required is not readily available in the MNE’s 
books and records. 

D.2., paragraph 27 and 28, page 7 

In addition to the amount of detailed information requested for each entity, the timing for 
completion of template could be problematic.  The requested information may not be available 
until after one year following the last day of the fiscal period of the ultimate parent.  For example, 
relevant cash tax amounts for a particular entity may not be available as a result of local income 
tax filing requirements. 
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Paragraph 34, page 8: How can tax authorities simplify the process of documentation and 
updating documentation?  

Tax authorities can simplify the process of documentation creation by publishing comparable 
data information on an annual basis for routine functions that are commonly observed and are 
generally supported by a benchmarking analysis using the Transactional Net Margin Method, 
e.g. administrative support or IT services.  This will increase compliance and remove uncertainty 
for taxpayers and thus assist tax authorities with focusing on high risk areas.  Taxpayers would 
be relieved of administrative cost for elements of the cross-border transactions that they would 
generally consider as irrelevant to their overall tax position. 

Paragraph 35, page 8: What are the most appropriate approaches for translation 
requirements (for translating the documentation from one language to another)? 

Local tax authorities should be required to have the “burden of proof” of why certain documents 
are essential to the determination of the local entity tax burden prior to requesting the translation 
of the documents and should then only do so under appropriate exchange of information 
provisions of a tax treaty or TIEA.  

Paragraph 41, page 9: How can tax authorities safeguard the confidentiality of taxpayers’ 
sensitive information?  

Due to the potential risk of exposure of confidential information, securing the confidentiality of the 
information reported as part of CbC Reporting is extremely important.  To control access to the 
information, it should be provided as a separate Transfer Pricing document and shared with 
other tax authorities only under the exchange of information provisions of the relevant tax treaty 
or TIEA.  In that context, the OECD report ‘Keeping It Safe, The OECD Guide on the Protection 
of Confidentiality of Information Exchanged for Tax Purposes’ (2012) (the “OECD Confidentiality 
Report”) sets out best practices related to confidentiality and provides practical guidance, 
including recommendations and a checklist on how tax administrations can meet an adequate 
level of protection of confidentiality.  While this document is helpful, it does not go beyond 
recommendations.  We propose that in the context of the CbC reporting requirements, the OECD 
re-considers the guidance provided in the OECD Confidentiality Report and considers providing 
specific guidance in relation to the CbC reporting, including providing an administrative avenue 
for tax payers to object to the exchange of information where the confidentiality of taxpayer 
information is in jeopardy. 

Paragraph 45, page 10: What is the most appropriate mechanism for making the master 
file and CbC reporting template available to tax authorities? Direct local filing of the 
information by MNE group members subject to tax in the jurisdiction? Or through filing of 
information in the parent company’s jurisdiction and sharing it under treaty information 
exchange provisions? 
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Through filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions, taxpayers should be informed of a request for information 
under exchange of information provisions and have an administrative avenue to object to the 
exchange of information that would convey information to foreign tax authorities that does not 
have a bearing on the determination of the tax position and violate the right to confidentiality of 
information of the taxpayer. 

Annex I to Chapter 5, page 12: Should reporting of APAs, other rulings, and MAP cases be 
required as part of the master file? 

APA’s, other rulings and MAP cases should not be required as part of the master file because 
any information regarding these arrangements is already known to the relevant tax authorities.  It 
is difficult to see how further dissemination of this information additionally benefits tax authorities 
who are not  party to these arrangements for purposes of determining the tax liability of 
associated enterprises within their taxing jurisdiction. 
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Dear Sir/Madam,  
 
We appreciate the opportunity to provide comments to the OECD on the Discussion Draft 
published on 30 January 2014 regarding Transfer Pricing Documentation and Country by 
Country Reporting. 
 
BASF is a multinational group operating 400 production sites in more than 80 countries and 
with high volumes of complex transaction flows within the group. 
 
Our input below is focused on the proposed country by country reporting template (CBCR). 
Our understanding is that the purpose of the CBCR is to provide a high-level risk analysis to 
facilitate an analysis by tax authorities, which however does not replace a detailed transfer 
pricing review if deemed necessary. At the same time, the compliance burden for the tax 
payer should be kept to a minimum. To balance these aspects we recommend significantly 
simplifying the template and enabling flexibility regarding the sources of data for input. 
Multinational groups will have different views on data sources and widely differing reporting 
systems. The focus of the template should be on providing consistent and reliable data from 
each multinational group rather than on providing data that is not readily available and 
needs extensive efforts to prepare. Our detailed comments are provided below. 
 
 
1. Country by country reporting template to be a separate document to the master file 

The OECD proposes a two tiered structure for the transfer pricing documentation: a master 
file containing standardized information relevant for all multinational companies’ group 
members and a local file referring specifically to material transactions of the local taxpayer. 
The Discussion Draft contemplates that the new CBCR template would be included in the 
transfer pricing master file. 
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We strongly support the idea of a three tiered approach in which the CBCR is a completely 
separate document not included in the master file. As stated in the Discussion Draft, the 
CBCR should be viewed as a tool to assist in a high-level risk assessment by providing 
information about the geographical spread of income and tax of a multinational. The master 
file on the other hand, provides a “blueprint” of the multinational’s organization, businesses, 
income and product flows. The master file is intended to be part of the standard transfer 
pricing documentation which is to be made available to tax authorities of all subsidiaries es 
as required. The CBCR on the other hand contains information which is not of relevance to 
all taxing authorities and its distribution should therefore be restricted. 
 
 
2. Bottom-up and top-down approach should both be permissible 

Since no data source exists which would perfectly suit the purpose of the template we 
suggest allowing the flexibility to use the data that is most readily available and requires the 
least adjustment to adapt it for this purpose.  
 
At BASF, we support the use of consolidation reporting packages which the OECD refers to 
as a ”top down” approach. Even under this approach the information is based on “bottom 
up” reporting on a legal entity level for the purpose of inclusion in consolidated accounts. 
The local IFRS reports are aggregated and consolidated at group level only, but prepared 
on a legal entity basis. This is in fact comparable to the “bottom-up” approach described in 
the OECD paper, however the packages do not use statutory accounting rules but IFRS 
rules. Our proposal would be to use such reporting packages without including eliminations 
which are performed for the purposes of consolidation only. Optionally, push-down 
adjustments, if any (i.e. inclusion of group accounting entries which adjust local reports), 
could be included in the reported data. A consistent use of such data should serve the 
purpose of providing tax authorities with data for a high level risk assessment. 
 
As other multinational groups may have other systems and methods of consolidation, 
flexibility should be allowed in order to minimize compliance costs. We don’t see any 
advantage by compelling all concerned companies to use one unified data basis.  
 
 
3. Country reporting rather than legal entity reporting 

Based on the reporting packages, we recommend performing a simple aggregation of 
companies per country for the purposes of the CBCR or, if available in the country, country 
consolidated accounts. Separate legal entity reporting would be often not meaningful, 
particularly in cases where there are tax grouping rules. In addition, reporting on a legal 
entity basis might provide misleading information. For example, at BASF we often bundle 
functions in a legal entity (country platform) providing services for other legal entities in the 
same country. The number of employees per legal entity might in such cases be 
substantially distorted. 
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4. Scope should include consolidated entities only 

In order to reduce the compliance burden we would suggest including only those group 
companies which are consolidated into the Group Financial Statements, and for which 
therefore reporting packages are prepared for this purpose. The BASF Group consists of 
approx. 600 legal entities worldwide, of which approx. 300 are fully consolidated. The 
remaining entities are either not material (financial participations only) or are wholly owned 
but are of minor importance or even dormant. The consolidated entities account for over 
98% of the group’s major financial ratios (including sales, income, assets and equity). The 
98% coverage test is performed every year to ensure that the consolidation scope is 
representative of the BASF Group.  Given the objective of enabling a high level tax risk 
analysis this approach would be appropriate and would substantially reduce compliance 
costs. 
 
5. Modification and simplification of template structure necessary 

In order to provide information suitable for a high level risk assessment, we suggest to 
simplify the template and to shift some of the information foreseen for the template to the 
local file if such information is required. Such information would include for example the 
total withholding tax paid (if this information is considered necessary) as well as amounts of 
tangible assets, royalties, interests and service fees paid. In addition, information on stated 
capital and accumulated earnings will be available in the local financial statements and thus 
usually part of the local file. It is not clear what purpose this information would serve in a 
high level risk assessment. 
 
Regarding the information on income tax paid, the template notes that this should reflect 
cash taxes paid. In our view providing such information could be misleading e.g. in cases 
where significant timing differences occur (taxes paid after year end), carried forward losses 
exist, or tax audit payments are made. In addition, it is often extremely difficult if not 
possible to segregate cash taxes from other accrued or deferred tax items within the 
reporting system. We therefore suggest having the tax charge as reported in the reporting 
packages (total tax charge) and not limiting the information to cash tax paid.  
 
The template would thus be focused on providing information on revenues, earnings before 
tax, and tax charge in the country.  
 
 
6. No Penalties for missing documentation if arm’s length test is met 

We recommend the OECD to explicitly clarify that the absence of the CBCR or transfer 
pricing documentation cannot be the reason on its own to make an adjustment on transfer 
prices.  Adjustments and the connected penalties should be applied only in case the 
audited controlled transactions of the taxpayer do not satisfy the arm’s length principle. 
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Otherwise there is a risk that the focus of transfer pricing audits will shift from auditing the 
arm´s length prices to the completeness of documentation. 
 
   
7. Language of submission should be English 

Transfer pricing is an international tax matter and people involved in this topic are generally 
familiar with English language documents. Therefore we consider English as the most 
appropriate language to prepare the master file and CBCR. Local file may be prepared in 
the relevant local language if appropriate and required. We also would appreciate flexibility 
in this regard as the sources of information may be partially local and partially obtained on a 
group level. 
 
 
8. Reporting template to be shared with headquarter country tax authority only 

Global companies should deliver the CBCR to the headquarter country tax authorities and if 
necessary shared with other countries under a treaty information exchange provision. It is 
fundamental that the information shared with the tax authorities is subject to the 
confidentiality protections of the parent jurisdiction due to the sensitivity of such information. 
 
 
9. Reporting of APAs, other rulings and MAP cases should not be required as part of the 

master file.  

We believe that information regarding existing APAs, ruling and MAPs between a group 
company and its tax authority with all the other countries should not be part of the master 
file. We do not understand the necessity to share such bi-lateral information with all 
countries in which the master file may be presented. If necessary, such information could 
be made available on head-office level and shared only under the prerequisites of a treaty 
information exchange provision.  
 
 
Yours faithfully, 
 
BASF SE 
 
 
Meera Patel  Maria Iulia Santaniello   
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21 February 2014 

 

CBI / 100 Group comments on the OECD Discussion Draft on Transfer Pricing Documentation 
and Country-by-Country Reporting (BEPS Action 13) 

The CBI and the 100 Group are pleased to comment on the OECD’s Discussion Draft on Transfer 
Pricing Documentation (TPD) and Country-by-Country Reporting (CBCR) (the “Discussion Draft”) 
released on 30 January.  

Who we are 

The 100 Group represents the views of the finance directors of FTSE 100 and several large UK 
private companies. Our member companies represent almost 90% of the market capitalisation of the 
FTSE 100, collectively employing over 7% of the UK workforce and, in 2012, paid or generated, taxes 
equivalent to 14% of total UK Government receipts. Our overall aim is to promote the competitiveness 
of the UK for UK businesses, particularly in the areas of tax, reporting, pensions, regulation, capital 
markets and corporate governance. 

The CBI is the UK’s leading business organisation, speaking for some 240,000 businesses that 
together employ around a third of the private sector workforce. With offices across the UK as well as 
representation in Brussels, Washington, Beijing and Delhi the CBI communicates the British business 
voice around the world.  

Structure of our response 

We set out below our overall position on both the CBCR and TPD aspects of the Discussion Draft, 
together with a more detailed commentary on specific aspects of the proposal. Appendix 1 contains 
comments on the remaining questions posed in the Discussion Draft as well as some further points 
for consideration that are not otherwise addressed in the Discussion Draft. Appendix 2 is a summary 
of findings from case study work done to date. 

Overall position 

We are committed to improved tax transparency and support the principle of disclosure to tax 
authorities. We have been supportive of the G8 and subsequent G20 calls for a high-level risk 
assessment tool that provides tax authorities a better view of multinational groups as a whole.  

We also commend the OECD for the opportunity to comment on the Discussion Draft. However, we 
are concerned that the Discussion Draft has moved beyond the original objectives on transparency, 
with no clear articulation of the benefits the proposals will deliver or methodologies to assess their 
effectiveness as part of the broader BEPS Action Plan. Furthermore, there is a missed opportunity to 
include a Cooperative Compliance approach following on from the risk assessment, as a tool to 
improve relevant information flows. 

In our view, the Discussion Draft attempts to bring together two distinct objectives that would be better 
addressed by two separate outputs: 
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1. Delivering a breakdown of the global results of multinational enterprises (MNEs) to facilitate a 
high-level risk assessment (CBCR); and 

2. Ensuring taxpayers give appropriate consideration to transfer pricing requirements, and 
provide tax administrations with information to facilitate an informed transfer pricing risk 
assessment (the master and local files). 

It is not apparent to us that the Discussion Draft allows any opportunity for taxpayers to reduce the 
already disproportionate compliance burden. This could be achieved by, for example, reducing TPD 
requirements for low risk taxpayers or low risk transactions, and permitting optionality regarding the 
reporting source data for preparing the CBCR template. 

Country-by-Country Reporting: general comments  

In our view, the current draft CBCR template and guidance goes well beyond the original proposal of 
a high-level risk assessment tool, will produce unwieldy volumes of data, and, as a result, not deliver 
the intended risk assessment. It will also require disproportionate system changes or manual effort to 
complete.  

We consider that the objective of a high-level risk assessment, based on providing tax authorities 
information on an MNE’s global breakdown of turnover, profitability and taxes paid, can be best 
achieved by: 

 refining the data set; and 

 crucially, giving business an option to choose the reporting source of that data.  

In addition, the wording of Action 13 is potentially misleading. We wish to clarify that MNEs do not 
globally ‘allocate’ income, but rather recognise it in-line with international tax and accounting rules. 
We expand on definitions and terminology in Appendix 1. 

We note that the terms ‘top-down’ and ‘bottom-up’ do not imply two fundamentally different 
approaches. For many MNEs the core source data is the same under either method. Both group 
consolidation systems and local statutory accounts rely on the same transactional data. It is the 
reporting source only that is different. Appendix 1 expands on this point. 

Taken together, these proposals will produce a more robust CBCR template that satisfies the 
requirements of tax authorities, whilst also recognising the need to consider compliance costs for 
business. 

It is essential that governments enacting CBCR into local legislation maintain consistency regarding 
the CBCR template and resist the temptation for additional requirements. 

We believe it is reasonable to expect that tax authorities in receipt of the OECD CBCR template 
information should also commit to observing the OECD transfer pricing guidelines in their entirety. 
This should include, for example, the arm’s length principle and the standard deductibility of 
recharged management expenses. 

We recommend that the OECD issues transition guidelines, including a phased approach to 
implementation to recognise the additional effort and possible system changes required to satisfy the 
master file, local file and CBCR requirements. 

Country-by-Country Reporting: specific comments 

I. Purpose of the template 

We understand the purpose of the template to be provision of the breakdown of an MNE’s global 
activity into the countries in which it operates, recognising that this may be new information for tax 
authorities, thereby enabling a new perspective to performing risk assessment.  
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The template is in addition to the master and local files and is not intended to replicate information 
already contained in those files or otherwise easily accessible by tax authorities. There is therefore an 
opportunity for the CBCR template to be more closely aligned to the original mandate, without 
imposing a disproportionate compliance burden on business or inadvertently suggesting the use of 
formulary apportionment. In this respect, the instrument of Cooperative Compliance should be applied 
in a much wider international context to improve the overall information position of both tax authorities 
and business, and at the same time avoid excessive documentation compliance burdens. 

II. Consistency of data  

We consider that the risk assessment is best achieved by ensuring that tax authorities have visibility 
of how the MNEs’ global profits arise in multiple countries they operate in. In order for that to be 
achieved, there needs to be a degree of consistency taken by each MNE in preparing their template, 
so that the data is comparable across reporting periods (i.e. an MNE should use the same approach 
each year, whether that be by entity, by country, or by area of operation). We do not consider it 
necessary for there to be a comparability across different MNEs, and as a result, there can and 
should be an optionality regarding the reporting source data for preparing the template. 

III. Country vs entity 

We note that paragraph 21 of the Discussion Draft states that the CBCR data should not be used as a 
substitute for a detailed transfer pricing analysis, a full functional analysis or a full comparability 
analysis, and that the information in the template would not constitute conclusive evidence that prices 
are, or are not, appropriate.  

You will be aware that transfer pricing analysis is performed for each line of business, in each legal 
entity. There are often multiple lines of business in each legal entity, as there are within each country. 
Providing data by legal entity is unlikely to provide greater insight into the lines of business beneath, 
than providing data by country.  

We believe that the template should not include line of business information – this would be 
equivalent to producing a full analysis, and that would clearly contradict the aim of the template.  

We note the clear guidance that a permanent establishment should be included in the country it is 
situated in. A careful review of data will be required by MNEs to ensure this is correctly reflected in the 
CBCR template.  

Some groups will have thousands of entities, leading to a report of hundreds of pages, irrespective of 
the source data used. In order to prepare useful and manageable information for tax authorities, some 
level of country aggregation is likely to be required. The level of aggregation should be applied 
consistently across each MNE. 

In our opinion, including a total for each country and including columns for external sales,  
intercompany sales, profit before tax, cash tax paid, employee numbers and activity code, provides 
sufficient information for a high-level risk assessment.  A check box concept could be used to indicate 
the type of intercompany activity in each country. We are concerned however, that the inclusion of 
intercompany sales information without further reassurance and qualification goes beyond the primary 
objective of the CBCR template as a high-level risk assessment tool. The unintended consequence of 

this could be opening of the door to a formulary apportionment. 

IV. The scope of the data set 

Regardless of the reporting source data, the draft template contains data points that we do not 
consider necessary for the intended high-level risk assessment. Such extensive requirements will 
lead to an unmanageable volume of information that is not easily available.  
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The breakdown of intercompany transactions between sales, interest and other could be replaced by 
a check box to indicate type of activity. A further break down into royalties and service fees would not 
add an additional insight for a high-level risk assessment. Further, the analysis between income and 
expense lines is unnecessary.  

Disclosure requirements for statutory accounts vary by country and must often be met on the basis of 
materiality. It is therefore highly likely that, for example, intercompany royalties are not required to be 
disclosed in country A, are required to be in disclosed in country B, but for the legal entity concerned, 
are not sufficiently material to merit disclosure. In order to compile the information in the draft 
template an MNE would either have to request data via manual spreadsheets from finance teams 
around the world or expand/build systems to collect it. Instead, our recommendation is to use a check 
box mechanism to indicate the type in intercompany transactions.  

V. Accounting book values  

We welcome an inclusion of a business activity coding section and the number of employees, as both 
are comparable across countries. Some countries already require the disclosure of the average 
number of employees. In those and similar cases, MNEs should be permitted the flexibility to re-use 
that data for CBCR purposes, rather than starting a second basis of collection. We have concerns, 
however, regarding the usefulness of the other economic activity measures included in the draft 
template, namely: 

 Share capital and retained earnings, and tangible assets other than cash and cash equivalents – 
we do not believe these book values provide a meaningful data point for assessing risk. The 
values are historic book values and therefore do not reflect the in-use value of the assets and do 
not give any insight into economic substance.   

 Employee expense – it is unclear whether the employee expense is intended to relate to the 
number of employees disclosed and the result would not be readily comparable across 
jurisdictions, making high-level risk identification difficult. In our view, the number of employees is 
sufficient for high-level risk assessment purposes and the inclusion of employee expense only 
adds complexity, not insight.  

There are also concerns regarding employee confidentiality in situations where the number of 
employees is very small. The description of employee expense (usually taken to mean an accounting 
charge under the accruals concept) includes ‘non cash payments’ – clarity over whether the cash or 
accruals concept would be required if the item were to be included in the final template. 

VI. System challenges 

Every MNE has different systems in place, and therefore the cost of providing CBCR data will vary by 
organisation. This is one reason why we believe that the CBCR template should provide a choice on 
the reporting source of data. 

It is important to note that group consolidation systems and local statutory accounts (where prepared) 
start from the same transactional data. 

Proponents of a ‘top down’ approach (which would start from the group’s consolidation system used 
to prepare the audited consolidated group accounts), generally do not collect information centrally on 
local statutory accounts (where prepared). They would find collecting, checking and validating such 
information both time consuming and expensive. Such MNEs typically have relatively large amounts 
of data in their consolidation system, but not necessarily by country or by region sub-consolidation. 

Conversely, an MNE that has a de-centralised reporting system, with sub-consolidations at a 
functional or operational level rather than by country, would find the consolidation system data is not 
structured to meet the CBCR requirements, and may find it less costly to build a manual collection 
process from local statutory sources on a ‘bottom-up’ basis. 
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In the absence of optionality, as noted above, the costs of amending existing systems or building new 
ones will vary by entity, however initial estimates range between £2 million to £10 million, in addition 
to ongoing costs. 

VII. Conflict of Law 

Where a country prohibits disclosure of certain data, there is a potential conflict with the requirements 
of the CBCR template. Consideration should be given as to how such conflicts can be resolved, for 
example, by excluding the country data, and making it clear why the data was excluded.  

Transfer Pricing Documentation 

The role of risk assessment in determining the scope of TPD should be further refined. Attention 
should be given to what information is essential in order to perform risk assessment, and to 
determine how the information requirements can be varied or phased in order to respond to that risk 
assessment. The documentation standard should not be a “one size fits all.” We believe that the 
requirement to produce information to enable tax authorities to conduct a thorough audit sets the bar 
too high and is an unreasonable standard. 

Taxpayers already find efficient ways of managing global TPD requirements by employing risk 
assessment principles. Such practices also work effectively for many tax authorities. The master file 
and local file seem to extend beyond what is currently applied in many instances, and we do not 
consider that the case has been made that the incremental information proposed justifies the 
additional compliance burden and cost. We therefore recommend that the OECD benchmarks the list 
of information in the master file and local files with examples of modular global documentation 
already in place in order to focus on whether any potential gaps cause real practical concerns. 

Further, a significant compliance cost for taxpayers arises from different TPD requirements around 
the world. We urge governments to commit that the TPD guidance ultimately agreed at the OECD 
level will be implemented uniformly in the local laws of all countries. 

Finally, we are concerned about how information could create misunderstandings and increase the 
risk of audits and disputes. We believe that the OECD should provide clearer guidance about how the 
information should be interpreted and how risk assessment should be performed. We endorse the 
sharing of risk assessments with taxpayers and with other tax authorities. However, any information 
should be made available only to countries that have effective arbitration and dispute resolution 
mechanisms.  

Confidentiality  

We are concerned that the CBCR and master file documents will contain a significant amount of 
confidential information, which should be safeguarded. We recommend that Treaty Information 
Exchange mechanisms or the Multilateral Convention on Mutual Administrative Assistance in Tax 
Matters (“Multilateral Convention”) should be used. These would provide treaty partners with access 
to relevant information and also ensure that the requesting country has appropriate rules and 
practices in place to maintain confidentiality.   

As a minimum, countries that do not have access to the information through normal treaty channels 
should be required to sign up to and comply with the Multilateral Convention.  

Sharing master file data directly with every country where an MNE has a group member or a 
permanent establishment, regardless of information sharing treaty mechanisms, would greatly 
increase the risk of commercially sensitive and confidential information being shared without 
restrictions. 
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Conclusion 

We reiterate that the CBCR template should be separate from the TPD guidelines.  

We consider that the objective of a high-level risk assessment, based on giving tax authorities 
information on an MNE’s global breakdown of turnover, profitability and taxes paid, can be achieved 
with the right data set, and the option to choose the source of that data. Taken together, these 
proposals will produce a more robust CBCR template that will also minimise the compliance costs for 
business.   

We would welcome the opportunity to discuss any points in more detail, and look forward to 
continued public consultation on this and the remaining BEPS actions. 

Enc. 

 Appendix 1 – Detailed comments on the Discussion Draft questions and further points for 
consideration  

 Appendix 2 – CBCR case study findings 
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Appendix 1 – Detailed comments on the Discussion Draft questions and 
further points for consideration  

1. Improving the CBCR template 

Definitions – the template could be improved by providing clarity on the terminology used, either to 
conform to IFRS or US GAAP wording. For example, such improvements could include removing the 
term ‘income’ and replacing it consistently with either ‘accounting profit before tax’ or ‘accounting 
earnings before tax’; only using the term ‘payments’ where a cash paid basis number is required, 
otherwise using the term ‘charge’.  

There are specific issues with terms ‘turnover’, ‘revenue’, ‘sales’, which can be interpreted in varying 
ways and may not be directly applicable in certain industries, such as financial services and 
hospitality. Some terms such as royalties are defined differently by different countries – in such cases, 
it is especially important that the template defines exactly what is meant, perhaps by reference to 
definitions in the existing OECD guidance.   

Certification – we note that paragraph 43 of the Discussion Draft does not recommend that risk 
assessment data be certified by an outside auditor. In our view, companies will nonetheless 
undertake rigorous checking and validating of data, prior to submitting the CBCR template. We note 
that using a local statutory accounts approach will include (for countries where no statutory accounts 
are prepared) potential reliance on unaudited management data. Group consolidation systems data 
will have been audited, although to group materiality, and therefore further checks by MNEs will be 
required on this data to ensure its accuracy. 

We note that the specific instructions ask for detailed analysis of intercompany payments. We 
consider that this would be a duplication of information already available to tax authorities. Our 
recommendation would therefore be to use a check box mechanism to highlight the existence of such 
flows in and out of a country, which is all that should be necessary for risk assessment purposes.  

In paragraph 4 of the Discussion Draft you note that clear and widely adopted documentation rules 
can reduce compliance costs which could otherwise arise in a transfer pricing dispute. We agree with 
the theory; however, we have concerns that in practice, tax authorities will continue to approach 
disputes in a variety of ways, leading to a net increase in compliance costs (arising from MNEs 
producing all of the new documentation, with some tax authorities continuing to demand significant 
additional documentation). 

Timeframe – paragraph 27of the Discussion Draft notes that for best practice the master file and local 
file should be prepared no later than the due date for the filing of the tax return for the fiscal year in 
question. In practice this will be extremely difficult to achieve given the number of countries many 
MNEs operate in, and the consequent spread of tax return due dates across the calendar year. It will 
only be practical to update the master and local files periodically (in terms of the consistency between 
the two). The local file specific financial information should be updated before the filing of the return.  

We agree that the completion date for the CBCR template should be one year following the year end 
date of the parent company. We recommend that transition rules are included to allow taxpayers 
adequate time to prepare for the first submission. 

With regards to paragraph 30 of the Discussion Draft, we agree that SMEs should be obliged to 
produce information about material intercompany cross border transactions in the course of a tax 
examination. However, we do not consider that a requirement to prepare the CBCR template or full 
TPD is proportionate. 

2. Improving documentation requirements – master file and local file 

Purpose of TPD - the Discussion Draft sets out three objectives for requiring TPD in paragraph 5: the 
first two are both transfer pricing risk assessment related. One is explicitly stated as being necessary 
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information for tax authorities to conduct an informed transfer pricing risk assessment, and the second 
reflects the process that taxpayers are likely to conduct in considering transfer pricing risk 
assessment, since it focuses on encouraging taxpayers to “give appropriate consideration to transfer 
pricing requirements”. The third objective is to provide information for audit purposes. 

We consider that the Discussion Draft does not sufficiently distinguish between the above objectives 
in determining information requirements. In particular, the Discussion Draft talks about a “two-tier” 
structure. This is misleading: it splits the required documentation into two parts, which in practice are 
not phased or stepped, i.e. a taxpayer does not move from one tier to another depending on risk 
factors. We therefore suggest that the Discussion Draft should develop a phased approach to 
documentation based on risk assessment. Currently, the Discussion Draft does not indicate what 
impact a risk assessment might have on documentation. The Discussion Draft therefore needs to be 
integrated with the OECD’s revised Handbook on Transfer Pricing Risk Assessment so that clearer 
distinctions can be made between the information required for risk assessment purposes,  information 
which would not be routinely required, and information which would be required depending on risk 
criteria. We also consider that the information required in the master file and local file exceeds what is 
relevant for initial risk assessment purposes.  

In addition, in our view, the third objective, i.e. information to conduct a thorough audit, sets the bar 
too high. Despite the focus by tax authorities on transfer pricing, it is a fact that the majority of 
taxpayers are not subject to transfer pricing audits. Therefore, the routine preparation of all the 
information tax administrations might need if they were to conduct an audit seems excessive. In 
addition, it is difficult to think of other tax issues where tax authorities require taxpayers to prepare 
thorough information packs in the event of enquiries. Even if such packs were required, the audit 
issues are likely to accelerate into far greater detail than what has been prepared. Taxpayers may 
consider it prudent to prepare transfer pricing information where the risks are high, but under the 
Discussion Draft, a taxpayer’s scope to use discretion in implementing its own risk assessment is 
restricted by what appears to be a very high standard of TPD required in all situations. 

Compliance burden - the need for the Discussion Draft to consider risk assessment and to move 
away from a “one size fits all”” standard for documentation is underscored by current practices.  
Taxpayers do currently adopt approaches similar in concept to core and local documentation, but it is 
done on a risk assessment basis. That risk assessment may take into account the nature of the 
transaction, its size and country specific matters. Requiring full master file/local file documentation for 
all transactions and entities on an annual basis would multiply the work required significantly. We 
therefore believe that the cost of this to businesses and the ability of tax administrations to process 
the additional information should be carefully considered alongside the expected benefit.  

Taxpayers also often adopt modular approaches under which various modules can be assembled as 
appropriate under risk assessment (e.g. a group overview module and a sales and distribution 
module). Such pragmatic solutions seem to work well in many cases, but would become insufficient 
under the proposed approach. 

Consistency - a significant compliance cost for taxpayers arises from different TPD requirements 
around the world; different in terms of timing, scope, and format. Such differences prevent the efficient 
preparation of global TPD. Businesses recognise that the OECD is not a law-making body, but we 
urge governments to commit, given the political imperative behind the BEPS project, that the TPD 
guidance ultimately agreed at the OECD level would be implemented uniformly in local laws of all 
countries. There should not be a proliferation of increased, and differing, local documentation 
requirements.  

3. Specific questions asked 

Q1: Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the country-by-country 
reporting template. Comments are also requested regarding the circumstances in which it 
might be appropriate for tax authorities to share their risk assessment with taxpayers.  
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We consider that the template as proposed already contains more data than is necessary. We 
strongly oppose any additional forms or questionnaires. 

BEPS Action 13 focusses on transparency and the compliance burden. Inconsistent requirements 
imposed by tax authorities increase the compliance burden. Standard forms and questionnaires 
should only be considered if they facilitate the production of relevant information in a standard format 
and at the same time dispense with less targeted and less relevant information. The master file will 
provide greater transparency, and allow tax authorities to see how activities conducted in their 
territories fit in the wider context. However, the local file remains very detailed and extensive, and may 
exceed the practical requirements of a tax authority. A standard global format for local information 
showing the nature and amounts of intra-group arrangements could be considered if it were to replace 
the local file (also, see further comments on materiality below).   

Sharing risk assessments can improve the working relationship between taxpayers and tax authorities 
and we believe in transparency between the two. In particular, discussion of perceived risks can 
prevent the opening of wide-ranging enquiries, and target discussion to relevant issues more quickly.   
Since the consequences of adjustments to transfer pricing are not limited to a taxpayer and its tax 
authority, but also affect other tax authorities, we believe it may be beneficial for a tax authority to 
share and discuss its risk assessments with the tax authority that has an interest in the intra-group 
transaction. 

Q2: Comments are specifically requested on the appropriate scope and nature of possible 
rules relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

Tax administrations should have access to relevant information in order to conduct risk assessments 
and audits, but an excessive burden should not be placed on taxpayers. Existing information 
exchange mechanisms should be used where possible. To the extent information from outside the 
jurisdiction can be requested by tax authorities, there should be no burden placed upon the enterprise 
to present the information in any other format or language than it was presented/filed/made available 
to the tax authority in the other jurisdiction, under the laws applicable there. 

Q3: Comments are requested as to whether preparation of the master file should be 
undertaken on a line of business or entity wide basis. Consideration should be given to the 
level of flexibility that can be accommodated in terms of sharing different business line 
information among relevant countries. Consideration should also be given to how 
governments could ensure that the master file covers all MNE income and activities if line of 
business reporting is permitted.  

The CBCR template should be prepared to cover the whole group.  

For other aspects of the master file, we believe that “line of business” could be interpreted very 
narrowly, and could impose a significant compliance burden in segregating operations that are 
managed as one. MNEs should therefore be permitted the flexibility in adopting a ‘global’ or ‘line of 
business’ approach to TPD and to determine the most effective way to define their own lines of 
business. Flexibility should be allowed so that businesses can decide whether it is appropriate to 
provide combined or segregated information. 

Q4: A number of difficult technical questions arise in designing the country-by-country 
template on which there were a wide variety of views expressed by countries at the meeting of 
Working Party n°6 held in November 2013. Specific comments are requested on the following 
issues, as well on any other issues commentators may identify: 

Q4.1: Should the country-by-country report be part of the master file or should it be a 
completely separate document? 
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The CBCR template should be a separate document filed with the parent company tax authority only. 
We draw a distinction between a master file describing the MNE organisational structure, businesses, 
intangibles and  intercompany financing (which would be generally narrative in content, and amended 
only as the business materially changes) with the CBCR template which is financial in nature, and 
only a snap shot in time view for the purposes of risk assessment.  

Q4.2: Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-down” 
allocation of the MNE group’s consolidated income among countries? What are the additional 
systems requirements and compliance costs, if any, that would need to be taken into account 
for either the “bottom-up” or “top- down” approach? 

We expand on the comments in the main letter below: 

Group consolidation system data comes from the same transactional data as local statutory accounts. 

An illustration is set out in the following example: 

Scenario: Company A sells to Company B, Company B makes external sales. The bookings as 
shown below will be made in the local systems, and will appear in the consolidation system. The 
bookings are made at the best estimate of arm’s length price based on forecasts for the year. 

 

The bookings above appear in both the local statutory accounts AND in the consolidation system, as 
shown by the circled central section of the diagram overleaf: 
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The commonality between a group consolidation data approach and a local statutory approach is that 
the transactional accounting data is the same for both. The difference in output is that the group 
consolidation data will all be under the MNE group GAAP. The local statutory accounts will be under 
local GAAP – prepared by taking the same core transactional data, and overlaying GAAP 
adjustments.  

Q4.3: Should the country-by-country template be prepared on an entity by entity basis as in 
the current draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is used? 
Those suggesting top-down reporting usually suggest reporting one aggregate revenue and 
income number per country. In responding, commenters should understand that it is the 
tentative view of WP6 that to be useful, top-down reporting would need to reflect revenue and 
earnings attributable to cross-border transactions between associated enterprises but 
eliminate revenue and transactions between group entities within the same country.  Would a 
requirement for separate individual country consolidations impose significant additional 
burdens on taxpayers? What additional guidance would be required regarding source and 
characterization of income and allocation of costs to permit consistent country-by-country 
reporting under a top-down model? 

In addition to the points made in the main letter, we note that in practice under either method of 
preparation some degree of effort will be required to provide useful information in the template. 
Consider, for example, that an MNE will likely have a number of holding companies in the UK. Under 
UK GAAP, the profit before tax will include dividend income receivable, and the net equity will 
effectively include the investments in other holding companies. If these are simply listed and totalled, 
the UK total for those columns will likely be many multiples of the MNE consolidated numbers. 
Another example would be joint ventures – would an MNE include 100% of the joint venture entity, or 
would it exclude the share not owned?  

Accounting book entries are initially made in entities various transactional systems and are then 
summarised for reporting into the group consolidation system. The same original book entries in the 
transactional systems are used for preparing the local statutory accounts (adjusted for local GAAP 
differences). There is no need for additional guidance solely because a group reporting approach is 
adopted.  

Individual country consolidations would impose a significant additional burden on most tax payers, 
irrespective of whether group consolidation systems or local statutory accounts are used as source 
data, as there is generally no existing requirement to prepare such consolidations. Even in countries 
where a fiscal unity tax return is prepared, it can be the tax adjusting entries that are consolidated, not 
the pre-tax accounting entries. 

Q4.4: Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country template 
require the reporting of withholding tax paid? Would a requirement for reporting withholding 
tax paid impose significant additional burdens on taxpayers? 

It is not clear whether ‘due basis’ means the profit and loss account charge under the accruals 
concept, or if it refers to the year end liability shown in the balance sheet? We consider cash paid is 
the most appropriate measure for inclusion. We believe that an aggregate number for each country is 
needed. In part, this reflects our overall view that entity by entity is not necessary for a risk 
assessment, however in addition we note that a number of countries have fiscal unity corporation tax 
assessments, where the cash tax paid is on behalf of a group of entities, in which case an aggregate 
number is the only number that exists. We note the proposal that, in these cases, the cash tax paid 
should be allocated to the entities on the basis of their share of profit. However, we do not consider 
this will provide useful information and would be wholly arbitrary.  

Withholding tax should not be required, however there should be an option to include at the taxpayers 
discretion. There are some cases where (due to the nature of the business structure) withholding tax 
is a significant part, or the majority of the corporation tax paid, and an MNE may need to include it to 
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present a reasonable view. For other entities, withholding tax may be relatively insignificant. Where 
withholding tax is not currently reported separately, there will be an additional burden in collecting the 
information. 

Q4.5: Should reporting of aggregate cross-border payments between associated enterprises 
be required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers? 

In practice, this appears to be implying some form of country sub consolidation or aggregation. The 
template as drafted requires interest paid to constituent entities, by entity, with a total for each 
country. Within any one country there will be interest payments between entities within that country. 
Unless these are removed from the total, the total does not become a cross border number.  

We further note that the information appears to duplicate information in the local file documentation 
and is already available locally to tax authorities.  

Reporting of royalties and service fees will likely impose a significant additional burden, as this level of 
detail is generally not required in local statutory accounts, and not reported through into group 
consolidation systems. Therefore, in both cases, an MNE is likely to request this data offline.  

A check box to identify the type of intercompany transactions occurring in a country would be 
sufficient for high-level risk assessment purposes. 

Q4.6: Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that would 
need to be accommodated in such an approach? Would a requirement for reporting the nature 
of the business activities carried out in a jurisdiction impose significant additional burdens on 
taxpayers? What other measures of economic activity should be reported? 

We believe that no further indicators of economic activity are required in the CBCR template.    

Clarification regarding what constitutes an ‘important’ business activity would be welcomed.  

The important business activity codes could be refined, as they do not adequately accommodate 
specialist sectors, and at present are open to interpretation. Questions have arisen such as: 

 Should code E be ticked if the only activity is marketing? Will it be interpreted that Sales and 
Distribution also happen, when they do not? (We suggest descriptions become ‘OR’ rather 
than ‘AND’). 

 Intellectual property is often exploited, not simply held. 

 How does a financial services company respond? Using code G for all activities is not going 
to add insight? 

Q5: Comments are requested as to whether any more specific guideline on materiality could 
be provided and what form such materiality standards could take. 

We deem it is appropriate to consider materiality separately for each form of TPD. The CBCR 
template should be prepared considering materiality from the MNE group perspective, and include 
consideration as to whether operations in a particular country are material to that country even if not 
material to the group. 

The local file should consider a potentially lower level of materiality specific to that country. 
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It is unclear whether the proposals for master file and local file would provide useful information for a 
tax authority which has, e.g. simply a sales company in its jurisdiction, particularly where that sales 
company has less than, say, 10% of the group’s sales, assets, or employees.  

As well as considering materiality, low risk transactions could be defined, and then excluded from the 
master and local file requirements. 

Q6: Comments are requested regarding reasonable measures that could be taken to simplify 
the documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 
regarding consistent application of the most appropriate transfer pricing method? 

A suggestion in paragraph 34 of the Discussion Draft could be more helpful. It is already the case that 
the frequency with which benchmarking searches are undertaken is a cost/benefit decision and in 
many instances the exercise is not performed annually. However, the work involved in refreshing 
financial data for the same comparable set on an annual basis should not be underestimated. The 
comparables may no longer be in the data base, or the financial data may look odd and require 
further analysis. The composition of a comparables set may change significantly from year to year, 
however the result of the benchmarking is unlikely to change significantly. It would be more helpful if 
the guidance allowed judgement to be made, building on the 3.69 in the existing OECD transfer 
pricing guidelines. For example, “…searches should be updated every 3 years rather than annually. 
Updates of financial data need not be conducted in the interim years unless there is evidence of 
significant economic or market changes which could affect the results of the search.” 

Q7: Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 

It would be useful if the guidance indicated that long narrative is not required for the master file or 
local file, and that much of the information could be presented in figures, charts, and tables. Such an 
approach may also relieve the pressure for translation. The CBCR template is not called out 
specifically in the Discussion Draft, however we consider it should be in English.  

Regarding the master and local files, in order to ensure an alignment between the two, we believe 
most MNEs will start by preparing in their common language (e.g. English for UK headquartered 
MNEs), and will then translate the local files where required. The need to ensure consistency between 
files during the periodic update process and translations will involve time and cost. The frequency of 
updates (outside of major business change) could be every three years in line with comparables. 

Q8: Comments are requested as to measures that can be taken to safeguard the confidentiality 
of sensitive information without limiting tax administration access to relevant information. 

We are concerned that the CBCR template and master file document will contain a significant amount 
of confidential and potentially commercially sensitive information. The confidentiality of this 
information should be safeguarded. Measures to protect the information could include: 

 Specific anti-infringement procedures available to taxpayers in order to protect them from 
unauthorised information disclosure by tax administrations if real damage is demonstrated; 

 Specific secure channels/technological means for information exchange between taxpayers and 
tax administrations in order to prevent information leakage;  and 

 Reviewing (rather than filing) of sensitive information at taxpayer premises. 

Any information received by a tax administration should always be treated as confidential. Such 
relevant information should only be disclosed to authorities in the jurisdiction of the other tax 
administration concerned with the assessment or collection of, the enforcement or prosecution in 
respect of, or the determination of appeals in relation to, the taxes concerned. 
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Such persons or authorities should use such information only for risk assessments or audits. The 
information should not be disclosed to any other person or entity or authority in the same jurisdiction 
or any other jurisdiction without the express written acknowledgement of the taxpayer. 

Where a tax authority does request certain information (in particular trade secrets or sensitive 
information) the tax payer should have the option to request a written explanation as to why the 
requested information is needed for the tax authorities enquiries if this is not already clear to the tax 
payer. This would ensure that tax authority requests are reasonable and relevant.  

Specific anti-infringement procedures should be included to protect taxpayers from unauthorised 
information disclosure by tax administrations, or if disclosure is in conflict with existing legal 
restrictions. 

Q9: Comments are requested regarding the most appropriate mechanism for making the 
master file and country-by-country reporting template available to relevant tax administrations. 
Possibilities include: 

 The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 

 Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 

 Some combination of the above. 

Our preferred option is filing of the CBCR template in the parent company’s jurisdiction and sharing 
under treaty information exchange provisions. We have concerns about confidentiality if the template 
is filed locally by all member entities. In addition, given the scope for misunderstanding and increased 
risk of audit and double taxation, we propose that the information is exchanged only where the 
country providing the information has effective mandatory arbitration provisions with the treaty 
partner, or is otherwise satisfied that there is commitment in policy and in practice to effective 
resolution of double taxation through the Mutual Agreement Procedure. 

We believe that specific country related information could be shared with the tax administrations of 
other jurisdictions but only under existing tax treaties or Tax Information Exchange Agreements 
(TIEAs) or other appropriate multilateral or bilateral agreements, such as the Multilateral Convention 
on Mutual Administrative Assistance in Tax Matters (the “Multilateral Convention”).  We note in this 
regard that the Multilateral Convention is open to all countries, which may represent an effective 
solution to ensuring that developing countries are able to join. This may also help to address 
confidentiality concerns regarding access to information. 

At a very minimum, countries that do not have access to information through normal treaty channels 
should be required to sign up to and comply with the Multilateral Convention. Even where countries 
do sign up to the Multilateral Convention, clear guidance would be needed to ensure that information 
demands from tax administrations are relevant, reasonable and proportionate and to clearly reaffirm 
that confidentiality would be required. The requesting tax administration should only be permitted to 
obtain relevant country specific information for the transfer pricing transaction(s) they are assessing. 

Q10: Comments are specifically requested as to whether reporting of APAs, other rulings and 
MAP cases should be required as part of the master file. 

This requirement also appears in the EUTPD, and is one of the major reasons for the reluctance on 
the part of taxpayers to comply with those requirements. How an MNE’s pricing policy has been 
implemented through local compliance processes provides no relevant information to other unaffected 
tax authorities and may deter the use of APAs leading to higher burdens for tax authorities and 
taxpayers, and therefore we do not believe they should be part of the master file. 



Appendix 2 – CBCR case study findings 

A group of MNEs have worked on a pilot study to assess the practicalities of compliance with a 
requirement to produce a CBCR template and to evaluate the usefulness of such a template as a risk 
assessment tool for tax authorities.  

The MNEs are all UK Headquartered with significant global operations. The group span the following 
sectors: FMCG, pharmaceuticals, energy, hospitality and outsourcing services.  

This document summarises our key findings: 

 The terms ‘top-down’ and ‘bottom-up’ could imply two fundamentally different approaches, 
whereas for many MNEs the core source data is the same under either method. Both, group 
consolidation systems and local statutory accounts rely on the same transactional data. It is 
the reporting source only that is different. 

 An entity by entity template contains so much data as to be impracticable as a risk 
assessment tool [up to 800 entities in one example, with 18 columns in the OECD draft CBCR 
template, equates to 14,400 items of data, for one MNE]. 

 A template prepared by country is both effective as a risk assessment tool and poses a lesser 
compliance burden [180 countries compared to 800 entities]. 

 Under either a group consolidation data approach or a local statutory approach, there will be 
additional manual and automation costs [up to £10 million initial estimates for a system based 
solution]. 

For this group of MNEs, as the consolidation system data is visible centrally, it will be significantly 
easier to use that as the basis for completing the template, than to carry out a global manual 
collection of statutory accounts and other accounting sources. We recognise that for other companies 
using local statutory accounts will be preferable and it is largely a question of how individual systems 
are configured. There are still a number of practical issues to be resolved however, some of which are 
included in the list of learnings below. 

Learnings 

 MNEs in the pilot have between 300 and 1,200 legal entities – the volume of data included in a by 
entity CBCR template therefore becomes very hard to use as a risk assessment tool. 

 One MNE has so far identified the following variability in local statutory accounts data: 

    Accounting periods Currencies GAAPs 
UK 

 

12 months to June, 12 months to 
December 

GBP, USD UK, IFRS 

US (no 
Stats) 

 

12 months to June USD US 

Netherlands 12 months to June, 12 months to 
December 

GBP, EUR, 
USD 

Dutch, IFRS 

Nigeria 

 

12 months to June NGL IFRS  

Turkey 

 

6 months to June TRL Turkish? 

Spain  

 

12 months to June EUR IFRS? 

Russia   12mths to December RUB Russian 

 One MNE prepared the OECD draft CBCR template using statutory accounts data for the entities 
in one specific country. No total was shown, unlike the proposed template, as the differences 
above mean that a total is not meaningful for this MNE.  

 Much of the data was not contained in the actual statutory accounts, but had to be sourced from 
underlying records. Most statutory accounts looked at did not include cash tax paid (because 
cash flow statements did not form part of the accounts), and many did not include employee 



numbers. Very few included royalties or service fees. Most statutory accounts do not distinguish 
between external and intergroup sales. A number of assumptions/interpretations had to be made 
regarding what data was being asked for – such as an assumption that interest paid was intended 
to be interest P&L charge for the period. 

 Gathering the information from various countries showed inconsistent interpretation of what was 
being asked for – the effort to provide guidance and check the output should not be 
underestimated. 

 One off type transactions can easily distort the data – each needs to be understood and checked, 
and explanations prepared. Examples would be internal refinancing, write downs of investments. 

 There are many specific issues arising from GAAP differences – one of the most common is 
where statutory accounts profit before tax includes dividend income. As dividends flow up a 
holding company structure, they are included in profit for every entity, leading to a total profit for a 
country being, in one case, several £ billion larger than the consolidated group profit.  

 Group consolidation systems did not generally contain data by legal entity. Most did contain by 
country. 
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Stowarzyszenie	  Centrum	  Cen	  Transferowych	  
(Transfer	  Pricing	  Centre	  Association)	  
ul.	  Foksal	  10,	  
00-‐366	  Warsaw,	  Poland	  
e-‐mail:	  kontakt@cct.org.pl	  

	  
	   	   	   	   	   	   	   Warsaw,	  21	  February	  2014	  
	  
Working	  Party	  No.	  6	  of	  the	  Committee	  on	  Fiscal	  Affairs	  
TransferPricing@oecd.org	  	  
sent	  by	  e-‐mail	  
	  
Subject:	   COMMENTS	  ON	  THE	  DISCUSSION	  DRAFT	  ON	  TRANSFER	  PRICING	  DOCUMENTATION	  AND	  

CbC	  REPORTING	  (of	  30th	  January	  2014)	  
	  
Dear	  Sirs	  and	  Madams,	  
	  
Transfer	  Pricing	  Centre	  Association	  (“TPCA”)	  welcomes	  the	  opportunity	  to	  provide	  comments	  on	  the	  
Discussion	  Draft	  on	  Transfer	  Pricing	  Documentation	  and	  CbC	  Reporting.	  	  
	  
Transfer	  Pricing	  Centre	  Association	   is	  a	  non-‐profit	  organization	  aimed	  at	  promoting	  transfer	  pricing	  
knowledge	   in	  Poland,	   founded	  by	  specialists	  working	   for	  capital	  groups	   in	  Poland,	  mainly	   in	  energy	  
and	  industry	  sector.	  Hence	  we	  hereby	  present	  the	  comments	  as	  representatives	  of	  business.	  
	  
We	  would	  like	  to	  confirm	  that	  have	  no	  objections	  with	  posting	  our	  comments	  on	  the	  OECD	  website.	  	  
	  
We	   appreciate	   the	   intention	   imbedded	   in	   the	  Discussion	  Draft	   to	   launch	   a	   global	   conversation	   on	  
how	   transfer	   pricing	   documentation	   rules	   can	   be	   improved,	   standardised	   and	   simplified.	   On	  
forthcoming	  pages,	  we	  present	  our	  comments	  on	  the	  Draft.	  
	  
We	  wish	   to	   thank	   the	  Transfer	  Pricing	  Unit	   and	   the	  Working	  Party	  No	  6	  of	   the	  OECD	   for	   the	  work	  
pursued	   within	   the	   programme	   to	   streamline	   and	   simplify	   the	   transfer	   pricing	   documentation	  
requirements	  and	  for	  the	  opportunity	  to	  express	  our	  views	  on	  the	  developed	  ideas.	  We	  are	  at	  your	  
disposal	   to	   discuss	   any	   aspect	   of	   our	   comments.	   We	   look	   forward	   to	   developments	   and	   further	  
discussions	  on	  the	  topic.	  
	  
	  
Yours	  faithfully,	  
	  
Sylwia	  Rzymkowska	   	   	  
Chairman	  of	  TPCA	   	   	  
	   	   	  
sylwia.rzymkowska@cct.org.pl	   	   	  
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A. Comments	  on	  the	  issues	  raised	  in	  the	  Draft	  
	  
Section	   B.1	   -‐	   whether	   work	   on	   BEPS	   Action	   13	   should	   include	   development	   of	   additional	   standard	  
forms	  and	  questionnaires	  beyond	  the	  country-‐by-‐country	  reporting	  template.	  	  
We	  believe	  that	  CbC	  reporting	  template	  fulfils	  the	  goal	  set	  in	  BEPS	  Action	  13	  (stating	  a	  requirement	  
that	  “MNE’s	  provide	  all	  relevant	  governments	  with	  needed	  information	  on	  their	  global	  allocation	  of	  
the	   income,	  economic	  activity	  and	  taxes	  paid	  among	  countries	  according	  to	  a	  common	  template”).	  
Therefore,	  in	  our	  opinion	  no	  other	  forms	  or	  questionnaires	  should	  be	  developed	  under	  BEPS	  Action	  
13.	  	  
	  
Section	  B.1	  –	  comments	  on	  the	  circumstances	  in	  which	  it	  might	  be	  appropriate	  for	  tax	  authorities	  to	  
share	  their	  risk	  assessment	  with	  taxpayers.	  	  
We	   believe	   that	   it	   should	   be	   best	   practice	   to	   share	   the	   risk	   assessment	  with	   taxpayers	   to	   enable	  
them	   voluntary	   adjustment	   of	   their	   tax	   positions.	   Such	   practice	   would	   be	   welcome	   to	   minimise	  
uncertainty	  relating	  to	  transfer	  pricing	  and	  hopefully	  eliminate	  disputes	  between	  countries.	  
	  
Section	   B.3	   -‐	   comments	   on	   the	   appropriate	   scope	   and	   nature	   of	   possible	   rules	   relating	   to	   the	  
production	   of	   information	   and	   documents	   in	   the	   possession	   of	   associated	   enterprises	   outside	   the	  
jurisdiction	  requesting	  the	  information	  
Rules	   relating	   to	   obtaining	   information	   from	   foreign	   associated	   entity	   may	   only	   apply	   to	   the	   tax	  
administrations.	   We	   believe	   that	   such	   rules	   exist	   under	   exchange	   of	   information	   provisions	   and	  
require	  better	  cooperation	  of	  tax	  administrations.	  In	  our	  opinion,	  it	  may	  be	  very	  difficult	  to	  develop	  
such	  rules	  for	  associated	  enterprises.	  	  
	  
Section	  C.1	  –	  Master	  file	  
	  
Comments	  as	  to	  whether	  preparation	  of	  the	  master	  file	  should	  be	  undertaken	  on	  a	  line	  of	  business	  or	  
entity	  wide	  basis.	  Consideration	  should	  be	  given	  to	  the	  level	  of	  flexibility	  that	  can	  be	  accommodated	  
in	   terms	   of	   sharing	   different	   business	   line	   information	   among	   relevant	   countries.	   Consideration	  
should	  also	  be	  given	   to	  how	  governments	   could	  ensure	   that	   the	  master	   file	   covers	  all	  MNE	   income	  
and	  activities	  if	  line	  of	  business	  reporting	  is	  permitted.	  
	  
As	  we	  understand	  the	  master	  file	  should	  contain	  information	  for	  all	  MNE	  group	  members.	  Therefore,	  
it	  cannot	  be	  presented	  on	  an	  entity	  wide	  basis	  but	  rather	   from	  the	  group	  perspective.	   It	  should	   lie	  
with	  taxpayer’s	  discretion	  to	  decide	  whether	  master	  file	  should	  be	  undertaken	  on	  a	  line	  of	  business	  
basis,	  however	  covering	  all	  activities.	   In	  the	  situation	  such	  approach	  enhances	  TP	  documentation	   it	  
should	   be	   accepted	   by	   the	   tax	   administration.	   We	   believe	   that	   current	   wording	   of	   point	   18	   is	  
sufficient.	  	  
	  
Below	  we	  present	  comments	  on	  technical	  questions	  raised	  in	  section	  C.1	  
	  
We	  believe	  that	  to	  achieve	  transparency	  and	  equal	  access	  to	  information	  for	  the	  tax	  administrations,	  
CbC	  report	  should	  be	  included	  in	  the	  master	  file.	  This	  would	  facilitate	  the	  flow	  of	  information	  to	  all	  
relevant	  governments	  according	  to	  the	  BEPS	  Action	  13.	  
	  
“Bottom-‐up”	  reporting	  from	  local	  statutory	  accounts	  would	  provide	  more	  accurate	  information	  from	  
the	  perspective	  of	  the	  local	  tax	  administration.	  However,	  it	  would	  require	  local	  entities	  to	  be	  involved	  
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in	   preparation	   of	   CbC	   report.	   In	   our	   opinion	   “top-‐down”	   allocation	   of	   MNE	   group’s	   consolidated	  
income	  among	  countries	  should	  also	  be	  permitted.	  However,	  one	  must	  remember	  that	  there	  might	  
be	  entities	  that	  are	  not	  consolidated	  but	  still	  are	  qualified	  as	  related	  entities	  in	  the	  meaning	  of	  local	  
tax	  law.	  
	  
We	  believe	  that	  country	  consolidations	  might	  create	  additional	  burden	  on	  taxpayers	  in	  the	  situations	  
they	  are	  not	  performed	  for	  any	  other	  reasons.	  We	  are	  afraid	  that	   individual	  country	  consolidations	  
would	  lead	  to	  global	  formulary	  apportionment	  what	  is	  not	  in	  line	  with	  the	  TPG.	  
	  
In	  our	  opinion	  CbC	  reporting	  should	  require	  disclosure	  of	  corporate	  income	  tax	  paid	  on	  cash	  basis.	  
	  
We	   don’t	   see	   any	   reasons	   to	   include	   in	   CbC	   report	   withholding	   tax	   paid.	   Some	   countries	   impose	  
withholding	   tax	   and	   some	   don’t	   (or	   provide	   for	   various	   exemptions).	   We	   understand	   that	   it	   is	  
important	  that	  adequate	  information	  about	  the	  relevant	  functions	  performed	  by	  other	  members	  of	  
the	  MNE	  group	  in	  respect	  of	  intra-‐group	  services	  and	  other	  transactions	  is	  made	  available	  to	  the	  tax	  
administration.	   However,	   information	   about	  withholding	   tax	   paid	  will	   not	   shed	   any	  more	   light	   on	  
functions	  within	  the	  group.	  
	  
Information	   on	   intra-‐group	   payment	   of	   royalties,	   interest	   and	   service	   fees	   might	   give	   some	  
information	  on	  allocation	  of	  functions	  in	  the	  group.	  From	  practical	  perspective	  we	  believe,	  however,	  
that	   such	   requirement	   would	   impose	   additional	   burdens	   on	   taxpayers.	   Information	   of	   functions	  
within	  a	  group	  should	  be	  included	  in	  the	  master	  file.	  
	  
Section	  D.3	  -‐	  Comments	  as	  to	  whether	  any	  more	  specific	  guideline	  on	  materiality	  could	  be	  provided	  
and	  what	  form	  such	  materiality	  standards	  could	  take.	  
	  
We	  would	  welcome	  more	  guidance	  on	  materiality	  of	   transactions	   for	   the	  purpose	  of	  documenting	  
transfer	   prices	   (mentioned	   in	   points	   12,	   16,	   23,	   29,	   30	   in	   the	   Draft).	   Without	   the	   standardised	  
thresholds,	  in	  our	  opinion,	  the	  goal	  for	  reducing	  tax	  burdens	  would	  not	  be	  achieved,	  since	  there	  will	  
be	  differences	  in	  the	  approach	  of	  various	  tax	  administrations.	  
	  
Practical	   issue	   relating	   to	   materiality	   is	   the	   issue	   of	   categorising	   transactions	   (as	   provided	   for	   in	  
annex	  II	  –	  local	  file).	  The	  Draft	  presents	  several	  broad	  categories	  of	  transactions	  (e.g.	  procurement	  of	  
manufacturing	   services,	   purchase	   of	   goods,	   provision	   of	   services,	   loans,	   licences	   of	   intangibles).	  
However,	  the	  categories	  are	  vague	  and	  there	  might	  be	  situations	  when	  within	  one	  category	  there	  will	  
be	  material	   and	   immaterial	   transactions	   taking	   place.	  We	   believe	   that	   transactions	   resulting	   from	  
one	   factual	   agreement	   should	   be	   analysed	   jointly.	   However,	   transactions	   resulting	   from	   various	  
factual	  agreements	  (even	  belonging	  to	  one	  category	  of	  transactions)	  should	  be	  looked	  at	  separately.	  
Therefore,	   we	   would	   welcome	   not	   only	   more	   guidance	   on	   materiality	   but	   also	   on	   categories	   of	  
transactions.	  	  
	  
Section	   D.5	   Comments	   regarding	   reasonable	   measures	   that	   could	   be	   taken	   to	   simplify	   the	  
documentation	   process.	   Is	   the	   suggestion	   in	   paragraph	   34	   helpful?	   Does	   it	   raise	   issues	   regarding	  
consistent	  application	  of	  the	  most	  appropriate	  transfer	  pricing	  method?	  	  
In	  our	  opinion,	  not	  all	   transactions	  require	  searches	   in	  databases	  to	  be	  done.	  Therefore,	  we	  would	  
suggest	  that	  the	  language	  in	  point	  34	  does	  not	  imply	  that	  searches	  are	  required	  for	  all	  transactions.	  
For	  the	  transactions	  the	  taxpayer	  chooses	  to	  perform	  searches	  the	  suggestion	  to	  update	  them	  every	  
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3	  years	  is	  very	  helpful	  and	  much	  welcome.	  We	  opted	  for	  such	  a	  recommendation	  in	  our	  comments	  to	  
the	  White	   Paper	   on	   Transfer	   Pricing	   Documentation	   and	   appreciate	   including	   it	   in	   the	   Draft.	   We	  
would	  like	  to	  underline	  that	  the	  requirement	  to	  update	  the	  financial	  data	  for	  the	  comparables	  every	  
year	  makes	  simplification	  a	   fiction.	  Such	  requirement	  would	   impose	  additional	   financial	  burden	   for	  
taxpayers	  adding	  little	  or	  no	  value	  for	  businesses.	  We	  would	  welcome	  to	  delete	  last	  sentence	  of	  point	  
34.	   As	   long	   as	   the	   operating	   conditions	   remain	   the	   same,	   we	   see	   no	   reasons	   to	   update	   annually	  
financials	   of	   comparables.	   With	   stabile	   operating	   conditions,	   no	   one	   verifies	   its	   transfer	   pricing	  
policies	  annually.	  
	  
Not	  all	  administrations	  require	  taxpayers	  to	  provide	  data	  regarding	  comparables,	  although	  taxpayers	  
are	  free	  to	  present	  such	  data.	  Obligatory	  provision	  on	  comparable	  data	  to	  be	  included	  in	  the	  local	  file	  
may	   constitute	   huge	   financial	   and	   compliance	   burden	   for	   both	   small	   and	  medium	  enterprises	   and	  
also	   for	  big	  MNEs	   in	   the	   case	  of	   their	   auxiliary	   transactional	   flows	   (which-‐	  when	  analysed	   jointly	  –	  
may	  involve	  material	  values).	  
	  
We	  are	  concerned	  by	  the	  fact	  that	  the	  local	  file	  may	  be	  used	  to	  shift	  the	  burden	  of	  proof	  from	  the	  tax	  
administration	   on	   to	   the	   local	   taxpayers,	   taking	   into	   account	   that	   the	   local	   file	   should	   include	  
evidence	  that	  the	  local	  transactions	  are	  conducted	  on	  an	  arm’s	  length	  basis.	  
	  
Section	   D.6	   –	   comments	   regarding	   the	   most	   appropriate	   approach	   to	   translation	   requirements,	  
considering	  the	  need	  of	  both	  taxpayers	  and	  governments	  
We	  believe	   that	   the	  current	  wording	  of	  point	  35	   reflects	  both	  need	  of	   taxpayers	  and	  governments	  
relating	  to	  translations.	  
	  
Section	   E	   -‐	   comments	   regarding	   the	  most	   appropriate	  mechanism	   for	  making	   the	  master	   file	   and	  
country-‐by-‐country	  reporting	  template	  available	  to	  relevant	  tax	  administrations	  
In	  our	  opinion,	  the	  master	  file	  of	  MNE	  group	  should	  not	  be	  subject	  to	  automatic	  filing.	  It	  should	  be	  
made	   available	   for	   the	   tax	   administration	   in	   the	   parent	   company’s	   jurisdiction	   as	   well	   as	   in	   local	  
entity	  jurisdiction	  upon	  request.	  	  	  
	  
CbC	  reporting,	  however,	  may	  be	  subject	  to	  yearly	  filing.	  Most	  reasonable	  approach	  would	  be	  to	  file	  
CbC	  report	  in	  the	  parent	  company’s	  jurisdiction	  and	  automatically	  share	  it	  by	  the	  tax	  administration	  
in	   that	   jurisdiction	   with	   tax	   administrations	   of	   MNE’s	   group	   members	   under	   treaty	   information	  
exchange	   provision.	   Such	   approach	   would	   ensure	   cooperation	   between	   tax	   administrations	   and	  
transparency.	  	  
	  
Annex	  I	  -‐	  comments	  as	  to	  whether	  reporting	  of	  APAs,	  other	  rulings	  and	  MAP	  cases	  should	  be	  required	  
as	  part	  of	  the	  master	  file	  
We	  believe	  that	  information	  on	  APAs,	  relevant	  rulings	  and	  MAP	  cases	  would	  improve	  transparency	  of	  
group’s	  operations	  and	  its	  economic	  activity	  to	  all	  tax	  administrations	  involved.	  	  
	  
B. Comments	  on	  proposed	  content	  of	  master	  file	  
	  
We	   recognize	   that	   the	   general	   overview	   of	   the	   MNE	   may	   provide	   a	   perfect	   background	   and	  
comprehensive	  map	  useful	  for	  the	  MNE’s	  transfer	  pricing	  analysis.	  Having	  gone	  through	  the	  outline	  
of	  proposed	  content	  of	   the	  masterfile	  we	  are	  afraid,	  however,	   that	   in	  many	  cases	   the	   information	  
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expected	  within	  the	  section	  of	  the	  master	  file	  might	  be	  too	  excessive	  while	  not	  always	  necessary	  and	  
relevant	  in	  the	  analysis	  of	  the	  intercompany	  transactions	  concluded	  by	  a	  single	  local	  entity.	  
	  
We	   fear	   at	   the	   same	   time	   that,	   if	   such	   complete	   list	   of	   elements	   is	   required	   under	   OECD	  
recommendations	  –	  while	  the	  strictness	  of	  such	  requirement	  would	  depend	  on	  local	  implementation	  
process,	   any	   mismatch	   in	   the	   transfer	   pricing	   file	   with	   the	   model	   list	   could	   result	   in	   adverse	  
consequences	  for	  a	  given	  taxpayer,	  even	  if	  bringing	  just	  a	  little	  or	  not	  even	  that	  much	  to	  the	  analysis	  
of	  transfer	  prices	  of	  such	  entity.	  Furthermore,	  taking	  into	  account	  the	  imbalanced	  position	  of	  many	  
local	   entities	   within	   MNEs	   to	   effectively	   demand	   certain	   information	   available	   only	   on	   group	  
headquarter	   level,	   it	   seems	   a	   bit	   unfair	   to	   impose	   the	   obligation	   on	   local	   entity	   to	   present	   such	  
information	  and	  to	  bear	  penalties	  in	  the	  case	  of	  non-‐compliance	  with	  such	  an	  obligation,	  subject	  to	  
local	  regulations.	  
	  
We	  are	  afraid	  that	  the	  master	  file	  may	  add	  to	  the	  number	  of	  documents	  that	  need	  to	  be	  prepared	  
nowadays.	  We	  would	  encourage	  that	  official	  information	  of	  MNEs	  that	  is	  reported	  to	  the	  market	  (e.g.	  
financial	  statements,	  group	  reports)	  are	  used	  during	  tax	  audits.	  
	  
Below	  we	  try	  to	  comment	  on	  several	  points	  of	  the	  content	  of	  the	  masterfile,	  trying	  to	  better	  illustrate	  
the	  abovementioned	  concerns.	  
	  

• Chart	   illustrating	   the	   MNE’s	   legal	   and	   ownership	   structure	   and	   geographical	   location	   of	  
principal	  operating	  entities	  

	  
While	   it	   can	   be	   understood	   that	   the	   network	   of	   relationships	   of	   a	   given	   entity	   and	   the	   group	   of	  
related	   parties	   is	   necessary	   to	   list	   all	   the	   related	   party	   transactions	   concluded	   by	   such	   entity,	   we	  
believe	  in	  some	  cases	  it	  might	  be	  a	  demanding	  task	  to	  develop	  a	  chart	  illustrating	  the	  complete	  legal	  
and	  ownership	  structure	  and	  geographical	  location	  of	  all	  principal	  operating	  entities.	  	  
	  
There	  may	  be	  several	  practical	  points	  that	  make	  such	  task	  complicated:	  

-‐ Date,	   for	  which	   such	  a	   chart	  would	  be	  up-‐to-‐date	  and	  complete	  –	   in	   large	  MNEs	   legal	   and	  
ownership	   structure	   may	   vary	   significantly	   over	   the	   time,	   while	   there	   may	   be	   a	   timing	  
difference	  between	  a	  change	  and	  a	  related	  information	  diffused	  within	  the	  MNEs.	  

-‐ In	   large	  MNEs	  a	  mere	   list	  or	  group	  companies	  may	  count	  dozens	  of	  pages,	  while	  drafting	  a	  
chart	  may	  be	  a	  challenging	  task	  itself.	  

	  
Notwithstanding	   the	   above,	   irrespectively	   from	   the	   size	   of	   a	   given	   MNE,	   a	   group	   entity	   may	   be	  
involved	   in	   a	   very	   limited	   number	   of	   transactions	  with	   related	   parties.	   In	   such	   a	   case,	   the	   task	   to	  
prepare	  the	  group	  structure	  chart	  might	  be	  disproportionally	  burdensome.	  
	  
We	   believe	   that	   in	   large	  MNEs	   this	   is	   really	   often	   the	   case	   that	   a	   single	   local	   entity	   is	   involved	   in	  
transactions	  with	  a	   small	   fraction	  of	  group	  entities,	  while	   there	  are	  practically	  no	   interactions	  with	  
the	  rest	  of	  the	  group.	  In	  all	  such	  cases	  the	  chart	  of	  group	  structure	  would	  only	  be	  a	  time-‐consuming	  
element	  but	  of	   little	  value	  for	  the	  examination	  of	  arm’s	   length	  nature	  of	  transactions	  concluded	  by	  
such	   entity.	   Consequently,	   we	   rather	   see	   it	   as	   not	   always	   necessary	   and	   in	   some	   cases	   even	   not	  
appropriate.	  	  
	  



	  
	  

Comments	  on	  the	  Discussion	  Draft	  on	  Transfer	  Pricing	  Documentation	  and	  CbC	  Reporting	   Page	  6	  
	  

An	   exception	   are	   maybe	   holding	   companies,	   interacting	   with	   the	   majority	   of	   its	   group	   member	  
companies	  and	  where	   the	   chart	  of	   the	  group	   structure	  might	  be	  a	  nice	  orientation	  map	  useful	   for	  
investigation	  of	   intercompany	   transactions.	   It	   seems,	  however,	   that	   it	   is	   too	  demanding	   to	   require	  
that	   from	   any	   group	   entity.	  We	   fear	   at	   the	   same	   time	   that	   if,	   such	   a	   group	   chart	   is	   an	   obligatory	  
element	   (while	   the	   strictness	  of	   requirements	  would	  depend	  on	   local	   implementation	  model),	   any	  
mismatch	   in	   the	   group	   chart	   with	   the	   current	   status	   for	   a	   desired	   date	   could	   result	   in	   adverse	  
consequences,	  even	  if	  bringing	  really	  a	  little	  to	  the	  analysis	  of	  transfer	  prices.	  
	  

• The	  title	  and	  country	  of	  the	  principal	  office	  of	  the	  25	  most	  highly	  compensated	  employees	  in	  
the	  business	  line	  

	  
We	   see	   no	   reason	   to	   require	   having	   included	   in	   the	   master	   file	   information	   on	   25	   most	   highly	  
compensated	  employees.	  Therefore,	  we	  would	  opt	  for	  removing	  that	  from	  the	  master	  file	  content.	  
	  

***	  
Warsaw,	  February	  21st,	  2014	  



 
 
 

1 

Tax Treaties, Transfer Pricing and Financial Transactions Division 

OECD/CTPA 

TransferPricing@oecd.org 

 

February 21, 2014 

 

Dear Sir or Madam, 

 

DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION 
AND CbC REPORTING 

 

On January 30, 2014, the OECD invited comments on a discussion draft on transfer pricing 

documentation and CbC reporting to replace Chapter V of the Transfer Pricing Guidelines; this 

letter includes our comments in response to this invitation. 

Comments 

B.1 Comments are requested as to whether work on BEPS Action 13 should include 

development of additional standard forms and questionnaires beyond the country-

by-country reporting template. Comments are also requested regarding the 

circumstances in which it might be appropriate for tax authorities to share their 

risk assessment with taxpayers. 

An “improvement” in the standard forms and questionnaires implying an increase in 

disclosure and formal compliance may not be necessarily a good strategy, a study
1
 

conducted in 2012 regarding the disclosure of tax aggressiveness to tax authorities
2
 

entailed not a change of the underlying positions but a mere lack of disclosure. We, 

therefore, consider that any additional request of information should be careful analyze 

and as much as possible included (systematically) in the existing, or proposes 

documentation standards.  

Regarding the second part, such approach will be applying the popular wisdom shown in 

“while the cat's away, the mice will play”. It might be expected, that as taxpayers know 

that they are carrying on “unsettled” transaction which are susceptible to tax audit should, 

                                                           
1
 How do disclosures of tax aggressiveness to tax authorities affect reporting decisions? Evidence from 

Schedule UTP (2012), Erin M. Towery  
 
2
 Similar to Action 12 of the Action Plan on Base Erosion and Profit Shifting. 

mailto:TransferPricing@oecd.org
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at least at a first stage, improve compliance. However, recent studies suggest otherwise
3
, 

the level of deterrence might play in the short-term but in the long run, this might be 

counter-productive. 

C.1 Comments are requested as to whether preparation of the master file should be 

undertaken on a line of business or entity wide basis. Consideration should be 

given to the level of flexibility that can be accommodated in terms of sharing 

different business line information among relevant countries. Consideration 

should also be given to how governments could ensure that the master file covers 

all MNE income and activities if line of business reporting is permitted.  

From a management point of view, the line of business approach would have more 

sense, as the businesses are not necessarily enclosed in a single entity (in MNE groups 

rarely happens), and vice versa, not always an entity carries on a single business line. 

However, if the master file follows exclusively this approach relevant information for tax 

authorities might be overlooked, or at best it would be difficult to be found. 

Probably a twofold approach covering both criteria would be the adequate solution, but 

for the burden it would entail for the taxpayer. 

If the government does not rely on the information shown in the master file, they simply 

should compare it with the information available from other sources (e.g. compare the 

information with third parties tax returns…). 

 Should the country-by-country report be part of the master file or should it be a 

completely separate document?  

Either way, the interaction between both parts/documents would be clear, and from a 

practical standpoint it will be difficult to understand the master file without the country-

by-country report and, the other way around. 

 Should the country-by-country template be compiled using “bottom-up” 

reporting from local statutory accounts as in the current draft, or should it 

require (or permit) a “top-down” allocation of the MNE group’s consolidated 

income among countries? What are the additional systems requirements and 

compliance costs, if any, that would need to be taken into account for either the 

“bottom-up” or “top- down” approach?  

In an ideal world the country-by-country template would allow the MNE group to 

allocate its consolidated income amongst countries. This approach would avoid 

double taxation and non-taxation on the worldwide consolidated income obtained by 

the MNE group. However, this approach would not only have to struggle with 

                                                           
3
 In a similar, though not identical situation, DeBacker, Heim, Tran and Yuskavage have shown that “In 

the long run, audited corporations become more tax aggressive than before the audit, reducing their 
effective tax rate by around 8%”.  
The Impact of Legal Enforcement: An Analysis of Corporate Tax Aggressiveness after an Audit (2013).  
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taxpayer’s aversion to taxation but also with the voracious thirst of the different tax 

authorities.  

In order to avoid the above risks, a multinational procedure agreement should be in 

place to recognize (or deny) the primary adjustment performed by the tax authorities 

(or the compensating adjustment
4
 if it is the taxpayer who applies arm’s length) and, if 

necessary, to allow the corresponding adjustment. 

 Should the country-by-country template be prepared on an entity by entity basis 

as in the current draft or should it require separate individual country 

consolidations reporting one aggregate revenue and income number per 

country if the “bottom-up” approach is used? Those suggesting top-down 

reporting usually suggest reporting one aggregate revenue and income number 

per country. In responding, commenters should understand that it is the 

tentative view of WP6 that to be useful, top-down reporting would need to 

reflect revenue and earnings attributable to cross-border transactions between 

associated enterprises but eliminate revenue and transactions between group 

entities within the same country. Would a requirement for separate individual 

country consolidations impose significant additional burdens on taxpayers? 

What additional guidance would be required regarding source and 

characterization of income and allocation of costs to permit consistent country-

by-country reporting under a top-down model? 

We agree that the adequate approach would be the aggregate income per country. 

Nonetheless, the separate individual (entity-by-entity bases) and consolidation 

reporting would not always entail a burden as such distinction shall be also shown 

because of other requirements (e.g. statutory accounts, VAT…). 

D.3 Comments are requested as to whether any more specific guideline on materiality 

could be provided and what form such materiality standards could take.  

Although we all realize how incredible difficult to try to unify this criterion (materiality), it is 

of cardinal importance to establish a materiality standard. Otherwise the asymmetry, 

often in place with accounting rules, may jeopardize the provision to the tax authorities of 

the necessary information. 

D.5 Comments are requested regarding reasonable measures that could be taken to 

simplify the documentation process. Is the suggestion in paragraph 34 helpful? 

Does it raise issues regarding consistent application of the most appropriate 

transfer pricing method?  

The suggested safe harbor in paragraph 34 is not only helpful, but extremely adequate to 

avoid the uncertainties existing in those jurisdictions that require a compensating 

adjustment, before or at the moment the tax return is filed. When a country transfer 

                                                           
4
 On this issue it might be interesting to compare the OECD approach to the Joint Transfer Pricing Forum 

work, and its “Report on Compensating Adjustments”. Our comments on the above Repot can be found: 
http://www.cefitax.org/investigacion/compensating-adjustment/  

http://www.cefitax.org/investigacion/compensating-adjustment/


 
 
 

4 

 

pricing legislation requires that compensating adjustments odds are that double taxation 

will arise therefrom. 

Hence, the suggestion in paragraph 34 may avoid double taxation, and provide a 

minimum security. Consistent application of the most appropriate transfer pricing method 

should not be at risk, as this rule would be constrained to those cases where operating 

conditions remain unchanged.  

D.6 Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments.   

The suggestion included in paragraph 35 may seem adequate for the archetype of MNE 

groups, where English acts as a lingua franca; however, the actual circumstances may 

seriously challenge this approach (i.e. a MNE Group with Head Office in Luxembourg and 

operating entities in Germany and Austria; should a MNE group which operates in a daily 

basis in German prepare the master file in English?) 

Comments are specifically requested as to whether reporting of APAs, other 

rulings and MAP cases should be required as part of the master file.  

APAs, MAP cases and other rulings should be required as part of the master file; the 

information included therein is essential to adequately distribute the income of the MNE 

group. 

Such documentation shows the interaction with the local tax authorities, and this 

information would be clarifying. 

 

We have no additional comments on any of the remaining issues included in this discussion 

draft. 

 

Please do not hesitate to contact me should you need further clarification on any of the above 

comments. 

 

Yours faithfully, 

 

Manuel Calviño  
Director 

Centro de Estudios de Fiscalidad Internacional y Tributación Comparada (CEFITAX) 

mcalvino@cefitax.org  

http://www.cefitax.org/
mailto:mcalvino@cefitax.org
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TransferPricing@oecd.org 

OECD 
Paris 

 

Amsterdam, London, Paris, 23 February 2014 

 

 

OECD DISCUSSION DRAFT ON TRANSFER PRICING DOCUMENTATION AND CbC REPORTING 

 

We are pleased to present our input on the discussion draft.  Our comments below address each 
specific question included in the discussion draft.  

 

1. Comments are requested as to whether work on BEPS Action 13 should include 
development of additional standard forms and questionnaires beyond the country-by-
country reporting template. Comments are also requested regarding the circumstances in 
which it might be appropriate for tax authorities to share their risk assessment with 
taxpayers.  

In general, we do not consider it desirable to develop additional standard forms and questionnaires 
beyond the country-by-country reporting template, as the template, together with the two-tiered 
documentation envisaged, should already include the information required by tax authorities to 
assess an MNE’s transfer pricing practices.  Also, standard forms and questionnaires often produce 
standardised answers and could further increase the compliance burden for MNEs without providing 
meaningful information that is useful either for MNEs or tax administrations. 

Certain countries already require the annual filing of high-level information for transfer pricing risk 
assessment purposes.  The specific information requested varies, which significantly increases the 
compliance burden for MNEs.  Guidance for a more harmonised approach on this aspect would be 
welcomed. 

We consider that it is usually appropriate for tax authorities to share their risk assessment with 
taxpayers and also to provide an early indication of any specific concerns they may have, to ensure 
that both parties focus on the same topics and establish confidence in the process.  Sharing in this 
way is especially important where a tax administration requests additional information following an 
initial risk assessment or a review of existing transfer pricing documentation (“TPD”). 

In cooperative discussions between tax authorities and taxpayers, taxpayers sometimes prepare a 
brief submission in which they provide a succinct explanation of the group, their role within it, their 
main controlled transactions and transfer pricing and relevant financial data.  The document may be 
very short and essentially provides an executive summary of relevant material that would be 

mailto:TransferPricing@oecd.org
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included in a local file.  The OECD should consider whether TPD could be limited following such a 
cooperative discussion or where a tax administration determines that a taxpayer’s transfer pricing 
represents a low risk.  This approach could result in a significant compliance reduction for some 
MNEs and could be of particular benefit to local operations of larger enterprises that perform 
relatively routine activities and Small and Medium Enterprises (SMEs), in particular. 

We note that SMEs already have difficulties in dealing with TPD requirements and will certainly face 
even more in the future unless clear, non-equivocal and consistent simplification rules are 
introduced for them. 

 

2. Comments are specifically requested on the appropriate scope and nature of possible rules 
relating to the production of information and documents in the possession of associated 
enterprises outside the jurisdiction requesting the information. 

Apart from the information relevant to providing the “blueprint” of the MNE group as discussed in 
paragraph 19, information and documents in the possession of associated enterprises outside the 
jurisdiction requesting the information should be obtained by tax administrations through existing 
exchange of information mechanisms. 

 

3. Comments are requested as to whether preparation of the master file should be undertaken 
on a line of business or entity wide basis. Consideration should be given to the level of 
flexibility that can be accommodated in terms of sharing different business line information 
among relevant countries. Consideration should also be given to how governments could 
ensure that the master file covers all MNE income and activities if line of business reporting 
is permitted.  

Preparation of the master file should be permitted on either a line of business or a group-wide basis, 
as long as the choice made is followed consistently.  It is quite common for MNEs to be organized 
along lines of business and there may only be very limited interaction between them, in some cases 
only at the level of the head office. In such cases information on a line of business that does not 
operate in a tax administration’s jurisdiction may be entirely irrelevant.  In these cases only a brief 
outline of other lines of business would be informative. 

 

4. A number of difficult technical questions arise in designing the country-by-country template 
on which there were a wide variety of views expressed by countries at the meeting of 
Working Party n°6 held in November 2013. Specific comments are requested on the 
following issues, as well on any other issues commentators may identify:  
 
Should the country-by-country report be part of the master file or should it be a completely 
separate document? 

We consider that the country-by-country report should be a completely separate document and not 
part of the master file since the purpose of these documents should be quite different and also 
because they may be prepared at different points in time. 
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4.1. Should the country-by-country template be compiled using “bottom-up” reporting from 
local statutory accounts as in the current draft, or should it require (or permit) a “top-down” 
allocation of the MNE group’s consolidated income among countries? What are the 
additional systems requirements and compliance costs, if any, that would need to be taken 
into account for either the “bottom-up” or “top-down” approach? 

MNEs often apply transfer pricing and prepare TPD on the basis of a common set of accounts, e.g. 
denominated in Euros based on IFRS.  Adjustments to accounting standards, translation to local 
currency and differences between local accounting and tax rules are not always reconciled to the 
consolidated group accounts.  In these cases, in particular, a top-down approach should be 
acceptable. 

 

4.2. Should the country-by-country template be prepared on an entity by entity basis as in the 
current draft or should it require separate individual country consolidations reporting one 
aggregate revenue and income number per country if the “bottom-up” approach is used? 
Those suggesting top-down reporting usually suggest reporting one aggregate revenue and 
income number per country. In responding, commenters should understand that it is the 
tentative view of WP6 that to be useful, top-down reporting would need to reflect revenue 
and earnings attributable to cross-border transactions between associated enterprises but 
eliminate revenue and transactions between group entities within the same country.  Would 
a requirement for separate individual country consolidations impose significant additional 
burdens on taxpayers? What additional guidance would be required regarding source and 
characterization of income and allocation of costs to permit consistent country-by-country 
reporting under a top-down model? 

The existing accounting and tax reporting requirements MNEs must satisfy can vary significantly by 
country.  Also, MNEs that have to comply with local consolidation requirements may not prepare 
comprehensive entity-level data for certain countries.   

Therefore where, for accounting purposes, country consolidations are already prepared that 
eliminate intra-country transactions between related entities, or local entities are already included 
in a tax grouping and no separate tax returns are filed, it seems logical to utilise such data for 
country-by-country reporting as well. 

MNEs’ existing information systems also vary widely.  Whilst some have great flexibility in how they 
can extract data, others do not, for example MNEs that have grown by acquisition and have separate 
legacy systems in place.  Changing systems to accommodate new requirements often requires 
considerable time and significant investment. Manually collecting data in the interim that is not 
readily available can also be a very burdensome process requiring significant controls to prevent 
mistakes, in particular for large groups that may have a very significant number of legal entities.  

We think that MNEs should be given the option to choose whether to prepare the template on 
either a bottom-up or top-down basis and also on either a country-level or entity-level basis, 
depending on the data available to them – at least for an appropriately long transition period. 
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4.3. Should the country-by-country template require one aggregate number for corporate 
income tax paid on a cash or due basis per country? Should the country-by-country template 
require the reporting of withholding tax paid? Would a requirement for reporting 
withholding tax paid impose significant additional burdens on taxpayers? 

We suggest that an option should be provided to report corporate income tax paid on either a cash 
or due basis per country, as data availability will vary (as discussed in relation to the prior question). 

 

4.4. Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers? 

Reporting the amounts of intra-group transactions in a country-by-country report without the 
context and support of the transfer pricing analysis included in a local file could create a real risk of 
erroneous conclusions being drawn, since a natural temptation might be to assume that this 
information somehow explained the country or entity financial results presented. 

 

4.5. Should the country-by-country template require reporting the nature of the business 
activities carried out in a jurisdiction? Are there any features of specialist sectors that would 
need to be accommodated in such an approach? Would a requirement for reporting the 
nature of the business activities carried out in a jurisdiction impose significant additional 
burdens on taxpayers? What other measures of economic activity should be reported? 

We think the limited qualitative information about business activities that it would be possible to 
capture in the template would, in most cases, not represent the relevant functions, assets and risks 
across an MNE’s supply/value chain reliably.  Again, a natural temptation might be to assume that 
this heavily truncated information somehow explained the country or entity financial results 
presented, creating a real risk of erroneous conclusions being drawn. 

 

5. Comments are requested as to whether any more specific guideline on materiality could be 
provided and what form such materiality standards could take. 

Materiality could be addressed by setting specific thresholds as recommended in the current draft, 
but which somehow allowed for the different perspectives it is necessary to consider, e.g. group vs 
country vs entity, or, alternatively, by providing clear guidance and allowing MNEs to define their 
own materiality thresholds and explain within their documentation the criteria that they have 
adopted and how they have applied it.  For example, based on the nature or magnitude (or both) of 
the intercompany transaction considered. 
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6. Comments are requested regarding reasonable measures that could be taken to simplify the 
documentation process. Is the suggestion in paragraph 34 helpful? Does it raise issues 
regarding consistent application of the most appropriate transfer pricing method? 

The suggestion in paragraph 34 is helpful.  However, the wording of paragraph 34 seems to assume 
that database searches will be almost a standard requirement for TPD.  This does not appear to be in 
line with the guidance in Chapter III which is much more measured in its comments on the use of 
databases.  Paragraph 34 does not address the possible use of internal comparables. 

 

7. Comments are requested regarding the most appropriate approach to translation 
requirements, considering the need of both taxpayers and governments. 

MNEs would significantly benefit from only being required to prepare the master file in a single 
language, as recommended by the current draft.  Translation requirements can significantly increase 
the cost of developing local files, especially where an MNE uses a central team to prepare them 
using a common template.   

Translations can also introduce discussions regarding interpretation.  We suggest the inclusion in the 
guidance of a recommendation to allow multinationals to submit a local file both in the local 
language (when compulsory) and also in the language in which it was originally drafted; the latter 
should represent the official reference for interpretation, in case of doubt. 

 

8. Comments are requested as to measures that can be taken to safeguard the confidentiality 
of sensitive information without limiting tax administration access to relevant information. 

While certain information may be (very) confidential or sensitive in the context of the business of an 
MNE, this does not always mean that this information is relevant to a tax administration in a local 
transfer pricing investigation. It is typically assumed that confidential information is important in this 
context, when it may well not be.  For a tax administration to obtain such information it should have 
a reasonable expectation that the information will make a difference to its transfer pricing 
assessment and be able to explain why it thinks this is the case. 

 

9. Comments are requested regarding the most appropriate mechanism for making the master 
file and country-by-country reporting template available to relevant tax administrations. 
Possibilities include: 

 

9.1. The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 

We welcome a more consistent requirement regarding TPD.  However, the master file has been 
developed by the EU as an optional model; making it compulsory raises the difficult issue of access 
to information about foreign related entities.   

The feasibility of compulsory local filing should be carefully analysed before concluding that such a 
new standard can be introduced. For example in France, the Constitutional Council has stated that a 
French entity does not need to disclose documents where it does not have them in its possession.  
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Also Italy, while introducing in 2010 a system based on the EU master file approach for MNE entities 
based in Italy, has limited the documentation requirement only to a local file for subsidiaries of 
foreign groups. In its administrative instruction1, the Italian tax administration explained that the 
limited requirement imposed on subsidiaries of foreign groups is justified by the assumption that the 
level of information requested must be proportional to the taxpayer’s effective capacity to access 
the relevant information2.  

 

9.2. Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 

In our view, the only appropriate method for making country-by-country reporting information, for 
example, available to the relevant tax administrations is through existing exchange of information 
mechanisms. 

 

10. Comments are specifically requested as to whether reporting of APAs, other rulings and 
MAP cases should be required as part of the master file. 

The recent example of France introducing such a requirement, but with significant limitations 
resulting from constitutional principles, suggests that the general enforceability of such 
requirements should be carefully analysed: we consider that priority should be given to avoiding the 
introduction of measures that can create uncertainties, disparities of treatment and potential 
significant controversy. 

 

We appreciate the opportunity to provide this input and we are available for any clarification or 
consultation on the subject. 

 

With best regards, 

 

Alberto Pluviano 

Gerben Weistra 

Paul Wilmshurst 

 

apluviano@crai.com 

gweistra@crai.com 

pwilmshurst@crai.com 

                                                           
1 Administrative instruction n. 58/E dated 15 December 2010: Agenzia delle Entrate, Direzione Centrale 
Accertamento, Circolare n. 58/E, Oneri documentali in materia di prezzi di trasferimento di cui alla disciplina 
prevista dall’art. 1, comma 2-ter del decreto legislativo 18 dicembre 1997, n. 471 
2 Ibid., p.10 : ”Tale diversificazione trova la sua ragion d’essere nell’assunto che il livello di informazioni 
richiesto ad un contribuente ai fini dell’assolvimento dell’onere deve essere proporzionato alla sua capacità 
effettiva di accesso alle informazioni stesse.” 

mailto:apluviano@crai.com
mailto:gweistra@crai.com
mailto:pwilmshurst@crai.com
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The views expressed herein are the views and opinions of the authors and do not necessarily reflect 
or represent the views of Charles River Associates or any of the organizations with which the authors 
are affiliated. 
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Introduction: 
 
Christian Aid is a Christian organisation that insists the world can and must be swiftly changed 
to one where everyone can live a full life, free from poverty. We work globally in 45 countries 
for profound change that eradicates the causes of poverty, striving to achieve equality, dignity 
and freedom for all, regardless of faith or nationality. We are part of a wider movement for 
social justice. We provide urgent, practical and effective assistance where need is great, tackling 
the effects of poverty as well as its root causes.  
 
Christian Aid welcomes the opportunity to provide feedback on the Discussion Draft on 
Transfer Pricing Documentation and CbC Reporting.  Christian Aid has been working on the 
challenges developing countries face in respect to sustainable economic development for many 
years.  This has included looking at trade, debt and taxation issues and how policies at 
corporate, national and international level on all these issues affect the ability of developing 
counties to generate the resources that they need to be able to fund their own development. 

Christian Aid has been describing the challenge that transfer pricing, and the international 
tax/financial system more generally, poses to developing countries since 2008, when we 
launched our report Death and Taxes1.  Since then we have continued to work with partners 
around the world to call for greater transparency in corporate reporting, as we believe that 
increased transparency would serve several purposes:  

• to improve the ability of revenue authorities to identify potential risk and investigate 
further,  

• to enable citizens more widely to have a greater understanding of the role corporations 
play in their societies,  

• to enable a better evaluation of and engagement in tax and industrial policy by all 
stakeholders. 

As these purposes go somewhat beyond the remit of the discussion draft, our response also goes 
somewhat beyond its remit, and for this reason rather than respond directly question by 
question we wish to highlight the key issues from our perspective.  A summary of these are: 

1. Developing countries need to be included in the process, and their needs and 
capacities accommodated in new standards 

2. Making the CbC report public will provide a wider range of benefits and ensure 
access by developing country authorities 

3. MNEs should be obliged to provide information directly to local authorities 
4. The report should include intra company transactions, especially on intangibles  
5. The report format should be one that works for developing country authorities 
6. There should be no materiality threshold 
7. Action is needed on the lack of comparables in developing countries 
8. Confidentiality needs to be justified, and should not be a subjective tool to deny 

information to developing countries 

                                                           
1 http://www.christianaid.org.uk/images/deathandtaxes.pdf  

http://www.christianaid.org.uk/images/deathandtaxes.pdf


Should you require more information on any of the points made in this document please do not 
hesitate to contact Joseph Stead – jstead@christian-aid.org / +44 207 523 2314. 

The need for developing country inclusion 

It is clear that the BEPS process is intending to set new global standards that all countries will 
be encouraged and expected to follow; however while the intended scope is global, the decision 
making is not, as it is limited to the OECD.  Given the global intention, it is clearly vital that the 
views and considerations of all countries are included.   

Developing countries needs and capacities are different, and this needs to be acknowledged and 
accommodated.  Developing countries should therefore be fully included in discussions 
and decision making (and support given to facilitate both participation and policy 
development), as well as a clear criterion included to identify the costs, benefits and utility of 
the guidelines for developing countries.  This would fit with the recommendations of the OECD, 
UN, IMF and World Bank to the G202  that G20 countries should assess the spillover impacts on 
developing countries of changes in G20 countries tax systems. 

Dissemination of the Country by Country report 
 
Christian Aid is firmly of the belief that the Country by Country (CbC) report be made public.  
As highlighted in the introduction there are potential uses of CbC beyond risk assessment; it can 
help with building trust and understanding between MNEs and societies, as well as assisting in 
assessing the efficacy of government policy.  By being able to see the contributions that an MNE 
is making to a society, and comparing with performance in other countries, societies can hold 
both governments and corporations accountable, reward good performance, and seek to change 
poor performance. 
 
There is clearly a growing movement towards improved public reporting.  Recent developments 
in the US and EU have brought in new regulations on public disclosure for extractives and 
financial services.  Companies themselves are increasingly acknowledging this movement, with 
59 per cent of CEOs agreeing that ‘multinationals should be required to publish the revenues, 
profits and taxes paid for each territory where they operate’3.   
 
We do not believe that any of the information being considered and proposed for inclusion in 
the CbC report is sensitive enough to justify being treated as confidential; indeed it is exactly the 
kind of data that is necessary to meet the aims of improving engagement and assessment of tax 
policy and in understanding companies role in society. 
  
A further reason for making the report public is it would resolve concerns about how to ensure 
access by authorities to the CbC report.  Relying on information exchange appears a flawed plan 
for two reasons: 

• It is unclear under what provisions of existing information exchange the CbC report 
would be exchanged.  It does not fit into the proposals on automatic information 
exchange4, nor would it appear to fit the criteria for spontaneous information exchange5.  

                                                           
2 http://www.oecd.org/ctp/48993634.pdf 
3 http://www.pwc.com/gx/en/ceo-survey/index.jhtml?WT.ac=vt-ceosurvey 
4 http://www.oecd.org/ctp/exchange-of-tax-information/automatic-exchange-of-financial-account-
information.htm 

mailto:jstead@christian-aid.org


To make it subject to information on request would appear to be counter to the purpose 
of the report.  Requests for information are generally only made once risk has been 
identified. To make a risk identification tool subject to the request procedure would 
therefore appear the wrong way round and introduce an unnecessary administrative 
burden.  

• Many developing countries are not currently party to information exchange agreements.  
While it is to be hoped that this will change it is the current reality and so many 
developing countries would be left with no effective recourse to the information in the 
short to medium term. 

Making the CbC report public is the best way to resolve this problem.  We do not believe that the 
information proposed for the CbC report is sufficiently sensitive for there to be confidentiality 
concerns that outweigh the benefits of disclosure.  We do recognise that some information 
separate to the CbC report may justify confidentiality, and so to address the problems 
highlighted above in relying on information exchange we recommend that the guidance be clear 
that MNEs should provide the local and masterfile (including the CbC report) directly to the 
authorities in each jurisdiction it operates in and/or is or could be subject to taxation in.  We see 
no reason why the parent company should not be able to ensure their entities compliance with 
this. 

Content of the Country by Country report 

As we have described we see the CbC report as having potential uses beyond transfer pricing 
risk assessment, and that it should be public.  As such it clearly should be a stand-alone 
document from the masterfile. 

MNEs must already maintain records on their intra-company transactions for their own 
accounting purposes, there would therefore not seem to be a significant burden on requiring 
reporting of an aggregate of the their intra-company  transactions as well details on those areas 
most open to abuse, especially intangibles such as royalties, services and interest.  To aid in the 
easy risk identification of thin capitalisation the inclusion of debt/equity ratios should also be 
included. 

All MNEs ought to also have full details of all their subsidiaries, including their location and 
function.  We therefore see no reason why these should not be supplied.  We have repeatedly 
been informed that better descriptions and understanding of business structures and functions 
helps improve the capacity of developing country authorities and so provision of this 
information would appear a potential benefit in developing countries especially. 

The inclusion of withholding tax data would appear to be a sensible addition, as it could play a 
useful role in identifying potential treaty shopping, for example. 

To ensure the best utility for developing countries we reiterate our recommendation that 
developing countries be included in the process of designing this report and time given to 
scenario test example reports with developing country authorities to ascertain which 
information and formats are of most utility.  In such testing it should also be borne in mind that 

                                                                                                                                                                                     
5 See for e.g. article 7 of Multilateral Convention on Mutual Administrative Assistance in Tax Matters  



the use of such reports may also lie in in assisting the development of policy (i.e. identifying 
aggressive tax avoidance) as well as identifying risk of tax evasion. 

Materiality 

The introduction of materiality thresholds are likely to undermine the objective of finding a true 
picture of the corporates activities and so we would recommend that they not be included. 

If materiality thresholds are to be included, there needs to be careful consideration; given the 
purposes of the report, materiality cannot be on figures that exclude intra-group transactions, 
for example.  All the factors raised in the draft are important considerations, as is ensuring that 
any thresholds work for developing countries.  There are concerns at a process that results in 
different thresholds for different companies and/or countries, a concern that was ultimately 
avoided in the EU accounting and transparency directives by setting a low universal threshold 
for reporting.  

 Comparables 

If the Arm’s Length Principle (ALP) is to be maintained (and Christian Aid argues this is a 
question that needs investigation6) then the lack of comparables for developing country 
transactions needs addressing, something that this draft fails to adequately address.  While 
there is a logic to seeking to limit the expense to companies of finding comparables, questions 
also need to be asked as to why comparables are not available and if something can be done to 
improve their availability. 

A report to the OECD Taskforce on Tax and Development7 recommended that making accounts 
publicly available would improve the availability of comparables. The OECD should consider 
following the International Development Committee of the UK Parliament8 in supporting an 
international standard for all jurisdictions to require publicly available accounts.  Consideration 
should also be given to other ways to increase the provision of comparables in developing 
countries9. 

Confidentiality 
 
While there are different views on the necessary scope of taxpayer confidentiality both across 
countries and time it is clear that there needs to be an ability to respect taxpayer confidentiality.  
What is also necessary is to avoid setting up confidentiality as the equivalent of a non-tariff 
barrier to exclude developing country participation.   

It is vital that where confidentiality is to be used as a criterion for denying a country access to 
information that it be based on an objective assessment that applies to all countries, and not on 
subjective perceptions applying only to developing countries. 

It is notable that developing countries are being encouraged to sign exchange of information 
and double tax treaties with information exchange provisions.  We are unaware of any 
                                                           
6 http://www.christianaid.org.uk/images/policy-brief-g20-fixing-the-cracks-in-tax.pdf  
7 http://www.oecd.org/ctp/tax-global/2.%20Final_report_to_Sub_Group.pdf 
8 http://www.publications.parliament.uk/pa/cm201213/cmselect/cmintdev/130/13008.htm 
9 For example MNEs that cannot find comparables for transactions in developing countries could contribute to 
funding programmes to improve the availability of comparables.  

http://www.christianaid.org.uk/images/policy-brief-g20-fixing-the-cracks-in-tax.pdf
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmintdev/130/13008.htm


developing country being refused permission to join the Multilateral Convention on Mutual 
Administrative Assistance in Tax Matters due to concerns regarding their ability to respect 
confidentiality, nor of any other treaty being refused or suspended for confidentiality issues.  

As detailed above we do not believe that the CbC report needs to be confidential.  Markets are 
supposed to work on full disclosure, and so for all information there needs to be clear and 
objective criteria to both justify confidentiality and to deny information to authorities. 

 
 



 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Discussion Draft on Transfer Pricing Documentation and CbC Reporting 
Response by the Chartered Institute of Taxation 

 
 

 
1  Introduction 

 
1.1  We refer to the Discussion Draft published by the OECD on 30 January 2014 on 

Transfer Pricing Documentation and CbC Reporting.  
 

1.2  We welcome the fact that the OECD is consulting further in these areas and we hope 
our comments will assist in developing guidelines and a template which will work for 
both tax authorities and business taxpayers.  
 

 
  
2  Executive summary 

 
2.1  We agree with the objectives of creating transfer pricing documentation that will 

assist in setting arms-length transfer prices, risk assessment for transfer pricing by 
tax authorities and transfer pricing audits. However, we consider that the current 
proposals go beyond these objectives in a way that will place undue cost on 
business, and risk tax authorities being overwhelmed by data. There is also a risk 
that the current proposals will trigger many investigations into transfer pricing that will 
yield little or no adjustment to tax liabilities, but will tie up considerable resource for 
both business and tax authorities. 
 

2.2  We note that the 30 January Discussion Draft states that the CbC template may be 
used for wider risk assessment purposes, and in order to comment comprehensively 
on what might be both useful to tax authorities and not overly burdensome on 
taxpayers, these wider risk assessment purposes would need to be more precisely 
defined. However, this does lead to the conclusion that the CbC template should be 
considered a separate reporting document to the master file (and local files) and 
should be covered by its own reporting requirements and suitable confidentiality 
arrangements. 
 

2.3  In regard to country or entity level reporting, for the purposes of transfer pricing risk 
assessment, aggregate country data should, in our view, be sufficient, and there 
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should be no requirement for entity level reporting. However, if, for other risk 
assessment purposes, it is thought necessary that entity level reporting is required, 
this will need to be accompanied by a great deal of flexibility in how information can 
be presented to avoid undue costs on business. This, in turn will create issues for tax 
authorities who will have to deal with a mass of data provided in a wide variety of 
formats. We would therefore suggest that any requirements for reporting at an entity 
level need to be assessed critically against the improvements in risk assessment 
they are intended to achieve. 
 

2.4  As we note below we have concerns that the master file approach may be very 
cumbersome for some business models, specifically those with diverse businesses. 
As a result it will not produce the most useful information to tax authorities in all 
cases.  
 

2.5  The issue of confidentiality will be critically important to businesses and appropriate 
protections must be included. Our preferred option for the sharing of information 
between tax authorities is through treaties and Tax Information Exchange 
Agreements which already have confidentiality clauses. However, the question of 
confidentiality arises not only in respect of providing information to tax authorities, but 
also in respect of confidentiality within a group. Commercially sensitive information 
may be shared only on a limited basis and the reporting requirements and 
procedures required should respect this. Confidentiality will also be of particular 
concern in joint venture arrangements.  
 
 

  
3  General Comments 

 
3.1  We support the proposals of having some standardisation of documentation in 

relation to transfer pricing across countries. Such an approach should assist tax 
authorities with risk assessments and also assist businesses to produce the 
necessary information more efficiently and effectively. However, we are concerned 
that the very detailed proposals set out in the Discussion Draft will impose 
unacceptable compliance burdens on business without producing anything that can 
easily be used by tax authorities to assess risk.  
 

3.2  We would like to go back to the intention originally stated by the OECD in the July 
2013 White Paper. This was: 
  

 To make transfer pricing compliance simpler and more streamlined; and 

 To enable the tax authorities to more effectively assess transfer pricing risk. 
 

3.3  BEPS action point 13 is to: 
  

‘Develop rules regarding transfer pricing documentation to enhance 
transparency for tax administration, taking into consideration the 
compliance costs for business. The rules to be developed will include a 
requirement that MNE’s provide all relevant governments with needed 
information on their global allocation of the income, economic activity and 
taxes paid among countries according to a common template’ (emphasis 
added) 
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3.4  However, it is proposed that the CbC reporting data is to be used for ‘other purposes’ 
and that the purpose of the transfer pricing documentation is to be broadened from 
assessing transfer pricing risk to other aspects of the BEPS project. For example, we 
refer to the 3rd paragraph of the Introduction Box on page 1:  
 

‘As the call to develop a common template for country-by-country reporting to 
tax authorities did not specifically limit the application of country-by-country 
reporting to transfer pricing administration, the OECD will be giving further 
consideration to whether information relevant to other aspects of tax 
administration and the BEPS Action Plan should also be included in the 
common template.’ 

 
3.5  We do not support the requirement for additional information which goes beyond what 

is required by action point 13 as this would place a large burden on business with little 
or no benefit to tax authorities. We suggest instead that an emphasis should be placed 
on open dialogue between tax authorities and taxpayers to obtain information where 
this is required.  
 

3.6  As the proposals in the Discussion Draft currently stand, it is very difficult to comment 
on them from a purely transfer pricing perspective as there is no clarity as to what the 
information is actually going to be used for. Our comments throughout this response 
are made with this possible extension to the purpose of the proposals and uses of 
the information in mind.  
 

3.7  The document notes that tax authorities have limited resources. It should be noted 
that companies, as well as tax authorities, also have limited resources. It is therefore 
important for both sides that the debate around transfer pricing and required 
documentation focuses on true risk areas. It is disappointing that the document does 
not draw any distinction between high risk and low risk areas. There is recognition 
that ‘only material’ transactions should be covered in full, but, in our view, many 
material transactions, particularly between jurisdictions with similar tax rates, are low 
risk for tax authorities. This should be recognised throughout the transfer pricing 
process including requirements for documentation.  
 

3.8  We support the principle of establishing consistent documentation for all jurisdictions. 
However, it is unclear to what extent the master file and CbC reporting template will 
allow for flexibility of reporting for different sectors, where different measurements 
may apply or be more appropriate. We would support flexibility for businesses to 
reduce the administrative burdens. 
 

3.9  As it stands, the guidelines and the CbC reporting proposed will create a 
disproportionate burden for business. There is also concern amongst the business 
community that the information may lead to inappropriate conclusions being drawn, 
and the risk of an audit being commenced, without being given the opportunity to 
enter into any discussion or being given an opportunity to respond prior to more 
formal steps being taken.  

 
 
 
4  B.1. Transfer pricing risk assessment 

 
4.1  We support a common approach of standard forms and templates, but the greater 

the detail these carry, the more they must eliminate documentation and expensive 
transfer pricing studies, queries and audits in low risk areas.  
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4.2  A transfer pricing risk assessment should be possible with a master file and a limited 
amount of CbC reporting (however, as mentioned below, we do have some concerns 
as to whether a master file will be practicable for all businesses). Anything 
prescriptive beyond this will give rise to significant cost and issues for business. 
Accounting systems are not massive databases that are infinitely and easily 
manipulated – they are tailored systems designed to produce the reports required by 
management, shareholders and tax and legal authorities. Every change or new 
report requires work and cost. Each business will have set up its accounting system 
in the way most appropriate to it and to its industry. If the OECD requires significant 
amount of relatively detailed data to be provided to tax authorities, then there needs 
to be a significant degree of optionality in how the data is provided or it will be putting 
a significant burden of cost on businesses; and that cost will not fall equally, as some 
industries/companies will find the requirements relatively easy to comply with and 
some will find it difficult.  
 

4.3  However, the corollary to this is that such detailed data, provided in a non-uniform 
way to tax authorities, will make it very difficult for tax authorities to assess or 
interpret the data in any meaningful way. Hence the amount of information requested 
should be carefully considered and restricted to what is really required. (We 
understand from one member that it recently submitted transfer pricing reports for 
four countries which amounted, in total, to 16,000 pages.) The tax authorities must 
be very clear as to why they need the data. If there is a clear view of why information 
is needed, it should be possible to devise a system that works; if not, then the result 
will be a system that puts undue cost in business without delivering anything of real 
value to tax authorities. 
 

4.4  To the extent that additional templates and questionnaires would allow businesses to 
provide further details which would clarify their business model or the pricing 
methodologies applied, then this could be as a positive step. However, it would be 
helpful if the completion of these additional documents could be made voluntary, or 
perhaps as part of a pre-audit process once the initial risk assessment has taken 
place.  For example, if a tax authority had identified a potential risk that could be 
subject to a transfer pricing audit, then the taxpayer would have the opportunity to 
provide certain further information prior to a formal audit processes commencing, 
which may preclude the need for the audit once certain points have been clarified. 
 

4.5  With regard to whether tax authorities should share risk assessments with taxpayers 
our view is that they should, especially where enhanced compliance models are in 
place. 
 

 
 
5  B.2. Taxpayer’s assessment of its compliance with the arm’s length principle 

 
5.1  There is currently a lack of consistency between jurisdictions which require the 

submission of transfer pricing documentation as part of the tax return filing, and those 
that required the information to be prepared contemporaneously, to support self-
assessment, but do not require it to be submitted. 
 

5.2  We strongly agree that documentation should be focused on material transactions. 
However, it should also be focused on high risk areas. 
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6  B.3. Transfer pricing audit 
 

6.1  As we mention above, for transfer pricing risk assessment purposes, the master file, 
together with a limited amount of CbC reporting should be sufficient.  
 

6.2  It is difficult to see what additional documentation might be needed if the taxing 
authority has access to the master file, local file and local accounting information. If 
further information is crucial to resolving an enquiry, it would normally be in the 
company’s interest to provide it; it should be remembered that in most audit cases a 
taxpayer will be defending a challenge, and failure to provide documentation will not 
help their case. We thus do not see any need for further comment in the guidelines 
on other documentation. 
 

6.3  Any further information required for the purposes of a transfer pricing audit should 
be specifically identified by the tax authority, with an explanation as to why the 
query cannot be answered by the information that has already been provided. We 
would recommend that the local enterprise first be informed of the need to provide 
additional information, and been given the opportunity to collaborate with its 
associated enterprises to obtain the information requested prior to the local tax 
authority reaching out directly to the other jurisdiction’s tax authority. This would of 
course need to be within reasonable time limits, both for the local entity to gather 
information from other enterprises within its group, and for the local tax authority to 
then be able to reach out to its counterparty tax authority if the necessary 
information is not forthcoming. The key is an open and transparent interaction 
between taxpayer and tax authority. 
 

6.4  If information is obtained by way of Tax Information Exchange Agreement, then 
there should be a process whereby the entities in each jurisdiction (not just the one 
under enquiry) are informed. 
 

 
 
7  C.1. Master file 

 
7.1  We are concerned that the master file approach taken in the consultation document 

may be very cumbersome for certain business models – for example, diversified 
groups, who may, in effect, have to produce several divisional master files and a 
group overlay leading to a very large and complex document. Much of the file will 
be irrelevant to a taxing authority for a country where only one division is present, 
and some divisions may only have transactions between higher taxed territories 
involving little TP risk. We would therefore advocate a more risk based approach to 
the production of the master file, with transactional information limited to higher risk  
transactions. 
 

7.2  For most groups, we suggest that the master file should be prepared on a group 
basis, but with business by business information. We also suggest that the 
information provided to tax authorities be limited to that on the business line 
undertaken in that territory to protect confidentiality. However, it should be possible 
for groups to provide the information on an entity by entity basis if this better suits 
their group’s organisation.  
 

7.3  A full master file should only be needed on, say, a three or five-year cycle, with 
some annual updating groups with no significant changes to the business model. 
We would suggest a separate annual CbC report as a stand-alone document.  
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7.4  The master file requirements set out in the document are comprehensive and are 
likely to involve a significant level of cost and resource to produce, especially the 
first time through, as they go beyond what many groups will currently produce for 
the purposes of annual reports and 10-K’s. Provision of this information will also 
raise concerns from management and shareholders as to confidentiality, and this 
will need to be assured if the support of business to these proposals is to be 
forthcoming. 
 

7.5  We suggest that the OECD considers existing best practices. For example the EU’s 
(optional) JTPF master file approach (Code of Conduct on Transfer Pricing 
Documentation for Associated Enterprises in the European Union - EUTPD) would 
be a good starting point. This would ensure, so far as possible, a consistent 
approach to tax reporting which would be helpful to businesses. Inconsistent 
national or regional tax information rules on the other hand would lead to duplicate 
reporting, excessive costs and complex system designs for tax authorities and 
businesses. The risk of overlapping and inconsistent reporting requirements is real, 
as there are currently a number of different ongoing initiatives in the area of CbC 
reporting. For instance, in addition to the OECD proposal, the EU Commission has 
recently proposed1 to introduce CbC reporting to large undertakings. We believe it 
is essential that there is consistency of approach between the different initiatives in 
order to keep the compliance burden manageable and avoid confusion.  
 

7.6  We would strongly encourage consideration of a de minimus requirement for SMEs 
in the provision of master file information, perhaps by way of reduced categories of 
information to be provided, or indeed the need to provide master file information at 
all. 
 

7.7  Although we take the view that the CbC report should not be included as part of the 
master file, the OECD document asks for responses on the CbC template at this 
point, so we have included our comments on the template here. 
 

7.8  For transfer pricing risk assessment we are of the view that a limited amount of 
aggregate data on a country basis should be sufficient. Taken with the 
comprehensive data in the master file, if a tax authority can see, for example, there 
are large revenues and profits in low tax areas, this should be sufficient for risks to 
be identified and targeted questions to be asked; entity level data can then be 
provided where needed. 
 

7.9  If the issues involved are wider than transfer pricing, whether a ‘top down’ or 
‘bottom up’ approach, or entity by entity or consolidated country approach is 
reasonable depends to an extent on whether the CbC reporting regime can be 
better focused on risk areas and information required for a risk assessment.  
 

7.10  If a more focused risk based approach is adopted, there may be more scope for 
entity level reporting, as this could be restricted to territories or jurisdictions that are 
seen as high risk. 
 

7.11  However, if information is to be collected for every territory in which a multi-national 
enterprise has a presence, entity by entity reporting would impose a significant and, 
in our view, disproportionate burden on businesses. In any event, flexibility will be 
key for businesses.  
 

                                                
1 The EC proposal to amend Council Directives 78/660/EEC and 83/349/EEC as regards disclosure of 

nonfinancial and diversity information by certain large companies and groups.  
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7.12  Some businesses might be able to extract entity by entity data from a central 
accounting system, although the greater the detail required, the more difficult this is 
likely to become. For some businesses, the most practical way to deal with entity by 
entity requirements will be to collect data on a local basis, through local accounts or 
tax returns. The more granular the level of detail, the more it is necessary to allow 
businesses to provide data in a way that is cost effective to them, otherwise the 
costs of data provision will fall unequally and unfairly across business. 
 

7.13  Entity by entity reporting will also lead to tax authorities receiving a vast amount of 
irrelevant and probably confusing information. Revenues and profits may include 
intra-group dividends and the results of internal restructurings, which may produce 
very large figures in various entities, but have no tax effect. Authorities may waste 
time and resource examining transactions that can never give rise to a tax 
adjustment. Information will also be in different currencies and under different 
accounting standards; therefore it will be difficult for tax authorities to compare the 
activities undertaken in one territory as against another.  
 

7.14  In any event, businesses would appreciate some flexibility in how to approach this, 
as it will not be the case that one-size easily fits all. Taxpayers should have the 
option of bottom up or top down reporting as one size will not fit all.  
 

7.15  We support the view of working party No.6 that it is appropriate to provide 
aggregated revenue and income figures per country, and that whilst it would be 
helpful to provide additional detail on the intragroup transactions across different 
jurisdictions, it should not be necessary to provide details of intra-jurisdictional 
transactions within a multi-national group. Moreover, if detail on intragroup 
transactions is to be provided, this needs to be on a risk assessed basis; we are 
concerned that if some authorities may treat such data as an automatic trigger for 
an enquiry, irrespective of whether the transactions are between two countries with 
‘normal’ tax rates or otherwise. A large increase in enquiries on transactions that 
should have little overall tax effect for an enterprise is likely to lead to a 
corresponding jump in applications for corresponding adjustments under mutual 
agreement procedures. This could seriously over-burden tax authorities. 
 

7.16  Individual country consolidations (using the term in a strict accounting sense) would 
significantly increase the compliance and reporting burdens for many groups if 
there is currently no legal requirement for them to do so, although for other groups 
it may be much easier to obtain information at a country level. Once again, flexibility 
for groups will be essential.    
 

7.17  It would be reasonable to require multi-national enterprises to provide information 
on corporate income tax on a per country basis. While a cash tax basis is likely to 
be the most straightforward approach on which to report, some groups may wish to 
provide reports of corporate income tax on reported profits to include both cash tax 
paid, tax assets/liabilities accrued in the year, and a measure of expected future tax 
assets/liabilities (also referred to as ‘deferred tax’). It is not clear whether ‘cash tax’ 
is supposed to be pre or post double tax relief – clarity is required. 
 

7.18  It would be reasonable to expect withholding tax information where it applies to 
royalties, interest and dividends, but sometimes withholding tax can be applied to 
specific streams of income which are classified as operational taxes rather than 
corporate income taxes, and would therefore not be part of the scope of this 
reporting requirement. 
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7.19  The master file should provide the necessary information on the nature of business 
activities carried out in a jurisdiction, and so this should not need to be repeated in 
the CBCR template. However, it would be helpful, particularly for taxpayers in 
specialist industry sectors, to have the opportunity to provide additional information 
which may assist the reader in his interpretation of the information provided in the 
template. It is suggested that the form of this additional information is not 
prescriptive which will allow for a more appropriate response. 

 
 
 
8  D.5. Frequency of documentation updates 

 
8.1  We welcome the suggestion that searches for comparables should be limited to 

every three years rather than annually.  
 
 
 
9  D.6. Language 

 
9.1  It is not unreasonable to expect that translation at local level be required. However, it 

is difficult to define when and how much translation would be reasonably expected. 
We therefore support the proposal that the master file is prepared in English, and 
suggest that a reasonable and pragmatic approach is taken to any wider translation 
requests. The taxpayer should have the ability to appeal against a request for 
translation if considered unduly burdensome. 
 
 

 
10  D.8. Confidentiality  

 
10.1  Fundamentally, Information should not be shared with any tax authority that has not 

agreed to provide adequate protection for confidentiality. We suggest that treaties 
and TIEAs, which already have confidentiality clauses, are the preferred option for 
sharing information. 
 

10.2  Consideration could be given to a written ‘contract’ outlining the tax authorities’ use 
of the information, and what will be the form of recompense to the taxpayer if the use 
of the information is abused (either intentionally or, say, by way of a whistleblower).  
 
 

 
11  E. Implementation 

 
11.1  We suggest that the master file should be filed with the parent’s home territory. If it is 

to be made available on reasonable request to any other territory as a back-up to 
treaty information exchange agreements, this must be subject to confidentiality 
agreements being in place. 
 

11.2  The first option suggested in the Discussion Draft of direct local filing of information 
by MNE group members subject to tax in the jurisdiction would result in confidential 
information being shared more widely within the organisation (for example with 
employees in subsidiaries) as well as with tax authorities. We suggest that this will 
be detrimental to some businesses which have high levels of intragroup 
confidentiality.   
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11.3  If the master file does not include the CbC template (which we think should be the 
position), then it may hold little interest or relevance to local jurisdictions where there 
are no current concerns over transfer pricing, and any information on local business 
activities will already be well known and documented through entity level tax returns 
and financial statements. 
 

11.4  It would be useful if it could be clarified how frequently the filing would need to be. 
Perhaps the local file could be required say once every three years rather than 
annually? 
 
 

 
12  The CbC reporting template 

 
 We have the following detailed comments on the CbC reporting template: 

 
12.1  Replace ‘Place of Effective Management’ with ‘Place of Tax Residence’ on the basis 

that effective management has already been considered in reaching the conclusion 
on place of tax residence and is really more relevant for this purpose. 
 

12.2  ‘Revenues’ – this will mean different things for different sectors – and so flexibility 
should be allowed here. For example, for insurance groups, would this be gross or 
net of reinsurance expenses. 
 

12.3  ‘Income Tax Paid’ – Is column b) required if the same information is included in the 
‘withholding tax’ column? We suggest that both are not required.  
 

12.4  ‘Stated capital’, etc – Consideration should be given as to how branches will be 
reported here.  
 

12.5  We suggest that the column ‘Tangible Assets’ and all subsequent columns (eg 
royalties paid to constituent entities) should be by jurisdiction rather than split by 
entity.  
 

12.6  However, in fact, in our view, the last six columns of the template should be removed 
as to provide this information would be very burdensome and it is not clear why it is 
thought that the information should be provided or for what purpose. In any event, if 
information about service fees is required, is this more appropriate in the master file 
rather than on the CBCR template? 
 
 

 
13  The Chartered Institute of Taxation 

 
13.1  The Chartered Institute of Taxation (CIOT) is the leading professional body in the 

United Kingdom concerned solely with taxation. The CIOT is an educational charity, 
promoting education and study of the administration and practice of taxation. One 
of our key aims is to work for a better, more efficient, tax system for all affected by it 
– taxpayers, their advisers and the authorities. The CIOT’s work covers all aspects 
of taxation, including direct and indirect taxes and duties. Through our Low Incomes 
Tax Reform Group (LITRG), the CIOT has a particular focus on improving the tax 
system, including tax credits and benefits, for the unrepresented taxpayer.  
 
The CIOT draws on our members’ experience in private practice, commerce and 
industry, government and academia to improve tax administration and propose and 
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explain how tax policy objectives can most effectively be achieved. We also link to, 
and draw on, similar leading professional tax bodies in other countries. The CIOT’s 
comments and recommendations on tax issues are made in line with our charitable 
objectives: we are politically neutral in our work. 
 
The CIOT’s 17,000 members have the practising title of ‘Chartered Tax Adviser’ 
and the designatory letters ‘CTA’, to represent the leading tax qualification.  
 

 
The Chartered Institute of Taxation 
21 February 2014 
 
 



 

 
 
February 21, 2014 
 
Transfer Pricing & Financial Transactions Division 
OECD 
2, rue André Pascal 
75775 Paris 
FRANCE 
 
Submitted via E-mail to:  transferpricing@oecd.org 
 
Re: Comments on the OECD Discussion Draft on Transfer Pricing Documentation 
(“TPD”) and Country By Country Reporting (“CbCR”) 
 
Dear Committee Members: 

On behalf of our member companies, the Canadian Life and Health Insurance 
Association (CLHIA) welcomes the opportunity to submit these comments to the OECD 
on its Discussion Draft on Transfer Pricing Documentation (“TPD”) and Country By 
Country Reporting (“CbCR”).  
 
Established in 1894, the CLHIA is a voluntary trade association that represents the 
collective interests of its member life and health insurers. The Association’s membership 
accounts for 99 per cent of the life and health insurance in force in Canada and 
administers about two-thirds of Canada’s pension plans. Internationally, Canadian life 
companies have a presence in over 20 jurisdictions around the world, they hold roughly 
$615 billion worth of assets abroad and generate more than $48 billion or 40% of their 
total premiums from foreign operations. 



 

We support the principle of disclosure of information for the purpose of providing a high 
level risk assessment tool that gives tax administrators around the world a view of 
multinational groups as a whole. 

Given our understanding that the draft CbCR template is to be used as a risk assessment 
tool, CLHIA believes that the level of detail proposed in the current draft goes beyond 
what can be reasonably regarded as needed for an effective risk assessment. The concern 
of our members is that these requirements may significantly increase their compliance 
costs. In addition, flexibility in compiling the CbCR template is needed in order to avoid 
a disproportionate compliance burden on the insurance sector and to accommodate the 
company’s size and the multitude of ways in which they are structured. In our view 
granting such flexibility will still enable tax authorities to carry out a high level risk 
assessment. 

CLHIA further urges the OECD to take a uniform global approach in developing the 
CbCR standard. Inconsistent national or regional tax information rules would lead to 
duplicate reporting, excessive costs and complex system designs for tax authorities and 
insurance companies who operate with scarce resources. 

CLHIA thanks the OECD for its ongoing efforts to provide a standardized transfer 
pricing risk assessment tool that is simple to comply and have the necessary flexibility to 
apply across many industries that operate globally. 

Yours sincerely, 
 
 
 
 

Noeline Simon 
Vice President, Taxation and Industry Analytics 
 
Enclosure 
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Stakeholder Comments  

Introduction  

The CLHIA welcomes the opportunity to comment on the OECD draft discussion paper 
on Transfer Pricing Documentation (“TPD”) and Country-By-Country Reporting 
(“CbCR”). 

CLHIA recognizes the importance of transfer pricing documentation within multi-
national entities (“MNEs”) and the need to enhance transparency for tax administration 
purposes taking into account the compliance costs to businesses. However, CLHIA 
believes that improving transparency and reducing compliance burden should both be key 
overall objectives of this initiative.  

Despite our general support for the introduction of a common global standard, we are 
concerned that the level of detail proposed in the current draft goes beyond what is 
needed for effective risk assessment and may significantly increase the compliance 
burden on insurance companies. In particular, we are concerned that this proposal would 
result in a need to establish an entirely new reporting system by the insurance sector.  

Inconsistent national or regional tax information rules for example would lead to 
duplicate reporting, excessive costs and complex system designs for both tax authorities 
and insurance companies representing an unnecessary burden on resources. The risk of 
overlapping and inconsistent reporting requirements is real, and may lead to additional 
and needless reviews and audits by tax administrators at various levels and jurisdictions. 
We believe it is essential that there is consistency of approach in order to keep the 
compliance burden manageable and avoid confusion.  

As such, CLHIA would like to respond to seven of the questions posed by the Discussion 
Draft that we believe require further attention in order to ensure a pragmatic balance is 
maintained for our member companies between providing tax authorities with the 
information to conduct a high level transfer pricing risk assessment and compliance 
burden imposed on life insurance businesses. 
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 1. Flexibility over a “bottom-up” or “top-down” approach (C.1. Master File).  

Should the country-by-country template be compiled using “bottom-up” reporting from local 
statutory accounts as in the current draft, or should it require (or permit) a “top-down” 
allocation of the MNE group’s consolidated income among countries? 

 
CLHIA is of the view that taxpayers should be given the flexibility of using either a 
“bottom-up” or a “top-down” approach in their CbCR. Insurance companies are 
organized in different ways and use different systems to report financial information both 
internally and externally. Our member companies should be able to complete the CbCR 
template using information that is already reported and verified or readily accessible with 
minimal additional costs.  

2. Flexibility over an entity or country based reporting (C.1. Master File) 

Should the country-by-country template be prepared on an entity by entity basis or should it 
require separate individual country based reporting of aggregate revenue and income 
numbers per country? 

 
CLHIA is of the view that taxpayers should be given the option of disclosing aggregate 
financial information on an entity or country basis. 

Some groups will have hundreds or even thousands of entities and some level of country 
consolidation is likely to be required to ensure that the volume of data is manageable and 
that the information is useful for tax authorities’ for their high level risk assessments.  

Furthermore, CbCR on an entity-by-entity basis could result in a significant compliance 
burden, especially for those taxpayers who have limited financial information readily 
available on an individual entity basis such as partnerships or trusts.  

On the other hand, for smaller groups preparing the information on an entity basis may be 
more manageable and useful. Therefore, it is essential that flexibility is permitted. 
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3. CbCR should be submitted as a separate document (C.1 Master File).  

Should the country-by-country report be part of the master file or should it be a 
completely separate document? 

The CbCR report should be a stand-alone document, which is separate from the master 
and local file of TP documentation. The CbCR report and the TP documentation serve 
different purposes, and may be subject to different filing timeline and materiality 
standards. Therefore, keeping the two documents separate would help streamline both 
taxpayer compliance and tax authority administration of the reported information. 

Furthermore, the proposed CbCR template would contain detailed group-wide 
information that is not generally available to local entities. It is also likely to contain 
confidential information that should not be distributed to local tax authorities 
automatically unless it is relevant to the local tax position.  

4. Flexibility over reporting tax amounts (C.1 Master File). 

Should the country-by country template require one aggregate number for corporate 
income tax paid on a cash basis or tax due basis per country? Further, should the 
country by country template require the reporting of withholding tax paid? 

It is important to mention that in the life insurance industry, many jurisdictions impose 
other bases of taxation such as a tax on gross premiums, capital employed or investment 
income, in lieu of the regular corporate income taxes.   

Therefore, CLHIA is of the view that taxpayers should be given the option of reporting 
either cash tax, current accrued tax (due basis), or the aggregate corporate income tax 
paid by country be collected on a "tax cost" basis, the latter to include both current and 
deferred tax charge for the country as a whole.  The term “tax cost” in this context means 
corporate income tax and any other additional taxes, in lieu of income tax that are 
relevant to determine a taxpayer’s overall tax position to the degree relevant to the arm’s 
length results under review.   

In addition, for the life insurance industry, timing differences between income for 
accounting purposes and tax filing purposes can vary significantly and can be prone to 
volatility.  

Therefore, we believe taxpayers should be given the flexibility to choose "tax cost" for 
CbCR and reflect within that measure the taxes that they incur as corporate income taxes 
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directly or another tax charge that is lieu corporate income tax. This approach would also 
assist tax administrators with their risk assessment process.  

Further, our member companies are of the view that reporting withholding tax paid in the 
CbCR template may prove onerous to some taxpayers, especially those in the financial 
services industry whose systems are currently set up to record investment income on a net 
basis after withholding tax. MNEs that are life insurers hold significant investments in 
bonds and stocks, the income from which may be subject to withholding tax at source and 
remitted to the tax authorities without taxpayers’ direct involvement.  Therefore capturing 
withholding tax paid to each country will add to the compliance burden for those insurers 
who currently do not track this data, as they may not be eligible for foreign tax credits.  
 
Given the potential systems requirements and sometimes the absence of direct relevancy 
of such data to a high level risk assessment, the CLHIA is the view that reporting 
withholding tax paid should not be made mandatory in the CbCR templates. 
 
5. No reporting on intra-group payments (C.1 Master File). 

Should reporting of aggregate cross-border payments between associated enterprises be 
required? If so at what level of detail? Would a requirement for reporting intra-group 
payments of royalties, interest and service fees impose significant additional burdens on 
taxpayers?  

Keeping in mind that the CbCR template is intended to be a high level risk assessment 
tool, in our view there is no need to include intra-group payments of royalties, interest 
and service fees. In our view, reporting on intra-group payments goes beyond the original 
idea of providing a high level risk assessment for tax authorities.  

Furthermore, reporting on intra group payments would significantly increase the 
administrative burden since intra group payments will already be included in the transfer 
pricing documentation (master file and local file).  

As a result, groups with many entities would be required to report thousands of separate 
transactions, in multiple local currencies and multiple local GAAPs. 
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6. Materiality thresholds should be introduced (D.3 Materiality) 

Comments are requested as to whether any more specific guideline on materiality could 
be provided and what form such materiality standards could take. 

Given the amount of information that is requested in the current draft on TP 
documentation and CbCR reporting, it is critical to provide materiality thresholds in order 
to ensure effective risk assessment and to reduce the compliance burden on businesses.  

Furthermore, as preparing transfer pricing documentation is time consuming and 
expensive, special consideration should be given to small and medium sized groups. Such 
groups should not be required to incur compliance costs that are disproportionate to the 
nature, scope and complexity of their intra-group transactions. 

In addition, as mentioned above, many jurisdictions impose other bases of taxation in lieu 
of regular corporate income taxes on life insurance industry, such as tax on gross 
premiums, capital employed or investment income.  The OECD should simplify the 
reporting and documentation requirements where a related party transaction has no 
impact on the taxation basis and therefore is not relevant to the tax risk assessment. 

7. Master file should be submitted only in the parent company’s jurisdiction (E. 
Implementation).  

Comments are requested regarding the most appropriate mechanism for making the 
master file and country-by-country reporting template available to relevant tax 
administrations. Possibilities include: 

The direct local filing of the information by MNE group members subject to tax in the 
jurisdiction; 

Filing of information in the parent company’s jurisdiction and sharing it under treaty 
information exchange provisions; 

Some combination of the above.  

CLHIA’s preference is to file both the master file and CbCR template in the parent 
company’s jurisdiction only. Information to other local tax authorities should only be 
made available under treaty or information exchange agreements on an as needed basis. 
These provisions are required to ensure confidentiality and protection from the 
inappropriate use of information.  
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Introduction 

 

1. We would like to welcome the OECD initiative to consult companies and practitioners in 

the framework of the update of the Chapter V of the OECD Transfer Pricing Guidelines for 

Multinational Enterprises and Tax Administrations (further referred to as “the OECD 

Guidelines”). We were very interested in reviewing the “Discussion Draft on Transfer Pricing 

Documentation and CBC Reporting” dated 30 January 2014 (further referred to as the 

“Discussion draft”). We read it in the light of Action 13 in the Action Plan on Base Erosion 

and Profit Shifting and of the previous “White Paper on Transfer Pricing Documentation” 

(further referred to as the “White paper”) published on 30 July 2013 and “Draft handbook on 

transfer pricing risk assessment” (further referred to as the “Draft handbook”) published on 

30 April 2013. 

 

2. We would also like to welcome the OECD approach which is consistent with the European 

approach
1
. For instance, the OECD and the European Union both relies on a two-tiered 

structure. Such consistency will limit the administrative burden and compliance costs for 

European MNEs if they have already prepared Transfer Pricing documentation. 

3. We do agree with the listed objectives of Transfer Pricing (further referred to as “TP”) 

documentation requirements. However, we are concerned about some trends previously 

identified in the White Paper and in the Draft handbook, and that can still be observed in the 

Discussion draft. These trends are the following: 

 Focus on profit split approaches: one of our comments regarding the White paper, and 

even the Draft handbook, was that they rely on profit split approaches, as there are 

multiple references to the global allocation of profits within Multinational Enterprises 

(further referred to as “MNEs”). Though not explicitly recognised, this continued 

focus on global financial information may indicate OECD desires to promote the 

profit split method. However the OECD Guidelines do not recognize the profit split as 

the most appropriate TP method in every situation. For instance, the OECD Guidelines 

state that “The selection of a transfer pricing method always aims at finding the most 

appropriate method for a particular case. […] No one method is suitable in every 

possible situation”
2
.Promoting the Profit Split method in Chapter V, be it for 

documentation purposes, would therefore be in contradiction with the general 

principles otherwise set by the OECDThus we believe information to be disclosed by 

the MNEs should be limited to information necessary to conduct a tax audit i.e. 

information required by the selected TP method. 

                                                 

1
 ECOFIN, Code of Conduct on Transfer Pricing Documentation for Associated Enterprises in the EU, June 27, 

2006 (EU Official Journal, 28-7-2006, C176/1) 
2
 OECD, OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations, July 2010, 

§2.2. 
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 Presumption of Transfer of Benefits abroad: we are concerned that the Discussion 

draft could favour a presumption of transfer of benefits abroad in the mind of tax 

auditors prior to any formal tax audit. Indeed, reviewing extensive financial 

information without any explanation could prove to be misleading. 

 

 High amount and detailed information required: the Discussion draft mentions a very 

high amount of data that companies members of MNEs groups would be expected to 

disclose. However parent companies do not generally provide affiliates with so 

detailed information because they are not necessary to determine transfer prices nor to 

assess whether they are arm’s length.  As a result, the Discussion draft requires 

taxpayers to provide documents that are not in their possession and that are not 

relevant to form an opinion about the implemented transfer prices. It therefore 

increases the taxpayers’ compliance burden without enhancing the ability of the tax 

auditor to perform an audit.  

 

Comments on the proposed objectives of TP documentation  

 

4. Regarding the TP risk assessment objective, we think it is important that tax authorities 

share their risk assessment with taxpayers as soon as possible so that tax authorities do not 

wrongly presume a transfer of benefits. We would also like to insist on the fact it should be 

done in a contradictory manner, so as to create a constructive discussion between the tax 

payer and the tax authorities.  

5. Regarding the TP audit-related objective of the documentation, §13 mentions the need for 

“adequate information”. However, the scope of the concept “adequate” would benefit from 

further clarification. According to us, the information should be characterized as adequate 

with regards to: 

 the availability of requested data (for instance disclosure of analytical accounting 

should only apply to companies to the extent they keep analytical accounts); 

 the implemented TP method; 

 the nature of the audited company, by acknowledging there is difference between the 

information can be accessed by a parent company versus one of its affiliates; 

 the importance of the intra-group flow under review. 

6. Overall, the same observations are made about the scope and nature of possible rules 

relating to the information and documents to be provided. For instance, more detailed 

information can be required from a parent company with many different intra-group 

transactions than for an affiliate which has limited intra-group flows. 
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Comments on the two-tiered approach to TP documentation  

7. According to the Discussion draft, the master file should include a reporting of “tax 

payments so as to assist tax administrations in evaluating the presence of significant transfer 

pricing risks” (§18). However the amount of taxes paid is not necessarily linked to the TP 

policy implemented by MNEs. We fear their disclosure would lead to numerous unfounded 

suspicions by creating inaccurate presumption of transfer of benefits abroad. 

8. The possibility for MNEs to undertake the preparation of the master file on a line of 

business basis is an appropriate simplification proposal when intra-group flows can be 

separated by business lines. In that framework, and generally speaking, the maximum level of 

flexibility should be offered to the taxpayers provided sufficient information is made available 

to tax authorities to assess whether transfer prices are arm’s length. 

9. Annex I to Chapter V includes a “list and brief description of the MNE group’s applicable 

unilateral and bilateral/multilateral APAs and Advance rulings” in the documents that should 

be part of a master file. Comments are specifically requested as to whether reporting of APAs, other 

rulings and MAP cases should be required as part of the master file. Regarding rulings, we believe 

this particular point will be hard to implement, if aiming at disclosing every tax ruling, asall 

rulings do not relate to transfer prices and as, within groups which are not highly integrated, 

rulings can be negotiated locally and not be disclosed to the parent company. However if the 

previous quote only aims at disclosing rulings related to the allocation of profits, we believe 

further explanations should be given regarding the difference between such tax rulings and 

APAs reporting, the latest being included in the elements required to form a master file. 

Anyway, rulings are considered confidential tax information by some foreign authorities so 

attaching them to the TP documentation could be considered as a breach in the agreement. 

Comments on the country-by-country reporting  

10. The country-by-country report mentioned at §20, §21 and in the Annex III to Chapter V 

relates to a profit split approach. By essence, TP methods where margins of one entity are 

tested do not claim for a country-by-country reporting to ensure an efficient audit. Country-

by-country reporting, in light of the Drat handbook or White paper, suggests that the profit 

split becomes the OECD “preferred TP method”. For instance, the Discussion draft states that 

information disclosed by a Master file should include the allocation of “global allocation of 

profits, the taxes paid, and certain indicators of the location of economic activity ([…]) 

among countries in which the MNE group operates”
3
. Again, profit split should not become 

the OECD’s preferred TP method since few MNEs are able to implement and maintain a 

profit split method, nor is it the “most appropriate method” (further the Chapter II of the 

Guidelines) in their case. Furthermore, other approaches, such as the cost plus or the resale 

                                                 

3
 Discussion Draft on Transfer Pricing Documentation and CBC Reporting, page 5, §20 
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price, would not require nor benefit from the implementation of a country-by-country 

reporting. 

11. Finally, if the parent company of a MNE group does not prepare a Master file, for instance 

because it is located in a country where no transfer pricing documentation requirement exists, 

the affiliate subject to the country-by-country reporting would have a hard time collecting the 

corresponding data – if not completely failing to meet the requirement. Indeed, the Discussion 

draft itself advocates TP documentation requirements “should continue to be features of local 

law”
4
. The same could be assumed for MNE groups that do not operate a centralised business 

model. In each of the cases mentioned above, some affiliates could not have the appropriate 

information to fill the report. We expect country-by-country reporting would be a 

disproportionate administrative burden for many taxpayers.  

Comments on compliance issues  

12. As stated in §26, “[t]axpayers should not be expected to incur disproportionately high 

costs and burdens in producing documentation”. Compliance is not only a matter of costs or 

burdens but also of feasibility.  

13. The same paragraph mentions the case in which “no comparable data exist”, without 

giving any guideline relatively to what should be done, apart from taxpayers not being 

supposed to incur the related costs for searching for such data. In our view Chapter V should 

specify what is expected from taxpayers when no comparable data can be found. 

14. According to the Discussion draft, only “sufficiently material” transactions should be 

documented
5
. We fully agree that only such flows should be considered and fully documented 

for efficiency and cost saving purposes. However, while the OECD acknowledges the need 

for a materiality threshold that takes into account specific economic data, there is still no 

definition of the “materiality” concept (key concept quoted in many others parts of the 

proposed new Chapter V). Moreover, we believe there is a need to clarify from which point of 

view this concept should be assessed. A transaction could be material from a local perspective 

(the affiliate) but not material from the whole group’s point of view (the parent company). In 

order to achieve the objective to limit the MNEs’ administrative burden, we suggest 

“materiality” of the transaction be appreciated from the group’s point of view, for example in 

comparison with the consolidated turnover (the materiality threshold could be based on a 

percentage of the total consolidated turnover). 

15. With regards to the language that should be used for the preparation of TP documentation, 

we strongly advocate the use of English for both the master file and the local file. In order to 

limit compliance costs, when preparing the local file, many affiliates of MNEs highly rely on 

the master file. In that framework, it could be easier for affiliates to prepare the local file in 

                                                 

4
 Discussion Draft on Transfer Pricing Documentation and CBC Reporting, page 5, §44 

5
 Discussion Draft on Transfer Pricing Documentation and CBC Reporting, page 7, §29 
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English. In addition, English version of the local file will enhance communication within the 

Group. By imposing a local file written in a local language, most of the time, it will force 

affiliates to prepare a local file in English and then a translation in a local language, which 

leads to additional administrative costs, and which is therefore contradictory to §26 as quoted 

above. Thus, we suggest, such as for the master file, that taxpayers should be expected to 

translate the local file into the relevant local language only if the local tax authorities ask for 

it. 

16. Concerning the penalties-related guidelines, we approve the indication that “no 

documentation-related penalty [should be imposed] on a tax payer for failing to submit data 

to which the MNE did not have access” (§38). However this provision could conflict with the 

country-by-country reporting as it would sometimes require information affiliates could not 

access. 

17. Regarding the acceptability of regional comparables, with a view to limit the 

administrative burden, we still suggest that the use of local comparables be reserved to 

situations where regional comparables are not appropriate. 

18. We also urge the OECD to expressly provide a definition of complete and comprehensive 

TP documentation in order to help taxpayers precisely assess their compliance effort and 

enhance legal certainty. 

Comments on the implementation  

19. With regards to the call for comments about the most appropriate mechanism for making 

the master file and country-by-country reporting template available to relevant tax 

administrations, we believe that in general it should be filed directly by the local entity of the 

MNE group. However, in case this entity has difficulties in obtaining information from its 

parent company, local tax authorities should accept to try to obtain such information under 

treaty information exchange provisions. 

Conclusion 

20. As a conclusion, we welcome the initiative of the OECD which provides new guidance on 

TP documentation. However, documentation requirements must be commensurate with the 

issues at stake, adapted to the transfer pricing methodology selected by the taxpayer and the 

information available to the taxpayer. With a view to put in place requirements that would 

facilitate the tax audit but would remain in proportion and restricted to what is necessary, 

some flexibility for taxpayers could be introduced in the guidelines. 

 

* 
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Dear Sir/Madam

Comments on the Discussion Draft on Transfer Pricing Documentation and CbC Reporting

This submission is respectfully made in response to your invitation for comments on the
Discussion Draft on Transfer Pricing Documentation and CbC Reporting (Discussion Draft)

issued by the OECD on 30 January 2014.

This submission is in addition to and makes reference to our prior submission made on 1 October
2013 regarding the White Paper on Transfer Pricing Documentation (White Paper).

Capital Markets Tax Committee of Asia (CMTG)

By way of introduction, the Capital Markets Tax Committee (CMTC) of Asia is a financial services
industry body consisting of a number of banks, investment banks, securities firms and other
diversified financial services institutions operating in Asia who are represented through their

regional tax d irectors.

CMTC's membership comprises AlA, American Express, ANZ Bank, Bank of America Merrill

Lynch, Bank of China lnternational, Barclays, Blackrock, BNP Paribas, Citigroup, CLSA, Credit
Agricole CiB, Credit Suisse, Daiwa Securities, DBS, Deutsche Bank, Fidelity lnvestments,
GotOman Sachs, Hang Seng Bank, HSBC, lNG, JP Morgan Chase Bank, Macquarie Bank,

Manulife Financial, Morgan Stanley, Natixis, Nomura, Prudential plc, Rabobank, Royal Bank of
Canada Capital Markets, Royal Bank of Scotland, Soci6t6 G6n6rale, Standard Bank Asia,

Standard Chartered Bank, Swiss Reinsurance Co, UBS and Westpac.

The main objects of the CMTC, according to its constitution, are "to provide a forum for
discussion by corporate tax managers responsible for the tax affairs of investment banks,

securities firms, banks and other diversified financial services institutions of topical taxation
issues in Asia affecting their capitaland securities markets and similar activities; ... to keep

members informed of up to date information on taxation matters affecting capital and securities

markets, and to exchange views on the technical analysis thereof; [and]to represent the interests

of its members through icting as the respected voice of investment banks, securities firms, banks

and other diversified financial services institutions, and to participate in liaison or advocacy
activities on tax matters either directly or indirectly through representation with other groups or

societies concerned with or by fiscal matters".



Submission by CMTC

The CMTC would like to reiterate our support for the OECD's initiative to improve, standardise
and simplify transfer pricing documentation rules and approaches. Moreover, we appreciate the
opportunity to contribute further to this process.

For clarity, we confirm that we have no objection to the posting of our letter on the OECD website.

Our specific comments in relation to the Discussion Draft follow.

Other submissions

Many of the member financial institutions of the CMTC have also contributed their views
regarding the Discussion Draft to PrieeWaterhouseCoopers (PWC), who coordinated a
submission on behalf of the Financial Services lndustry Working Group globally. We generally
endorse those submissions.

ln this submission, we seek to provide comment on those particular aspects of the Discussion
Draft that have a particular impact on financial institutions in the Asian region. ln this region, the
approach of a number of tax administrations to transfer pricing documentation is diverse and in
some cases less sophisticated than administrations operating in more developed economies.
For this reason, whilst the CMTC welcome the OECD's approach to standardise transfer pricing
documentation, we believe that particular care ought to be exercised in prescribing the type and
level of information required under transfer pricing documentation as it has the potential to
confuse and complicate the administrations' understanding of transfer pricing documentation and
the appropriate pricing method, and which potentially leads to an unnecessary and unreasonable
increased administrative burden on taxpayers. This is particularly important when discussing the
financialservices industry in developing economies given the diverse establishment and licensing
requirements in this region. The differences between different types of financial institutions could
lead to considerable confusion if seeking to apply a highly standardised form of transfer pricing
documentation and country by country reporting. Furthermore, an overly standardised transfer
pricing and country by country reporting template could create significant consistency issues.

Contert

It is clear from page 1 of the Discussion Draft that it is proposed that the text of Chapter V of the
OECD Transfer Picing Guidelines for Multinational Enterpises and Tax Administrationsbe
deleted in its entirety and replaced with the language of the Discussion Draft (as finally agreed).

There are aspects of the existing Chapter V that the CMTC believe ought to be considered for
inclusion in the new Chapter V guidance, when replaced. These aspects are not currently
emphasised in the Discussion Draft, These are:

o The existing Chapter V contains discussion on the practical and procedural process of
setting transfer prices, which appears to be missing from the current Discussion Draft.
Specifically, in paragraph 5.9, the OECD comments that "a tax administration should
have regard to the extent ta which that information reasonably could have been available
to the taxpayer at the time transfer pricing was established'. lnstead the proposed text
seems to emphasise the production of data and statistics that can only be made available
after the transfer pricing has been set and put into place, say, at the end of the relevant
financial year. The CMTC submits that there ought to also be an acknowledgement of
the circumstances existing at the time the taxpayer made the decision about the
appropriate transfer pricing, and that it would be reasonable for tax administrations to
expect taxpayers to prepare or obtain information and materials taken into account in
making that decision.

o ln paragraph 5.4 of the existing Chapter V, there is an acknowledgement that transfer
pricing be determined in accordance with the same prudent business management
principles thal"govern the process of evaluating a buslness decision of a similar level of
complexrty and importance". This reference to "prudent business management
principles" is very important in the Asian context, where tax administrations of each



country do not have a uniform or standard approach to evaluating compliance with the
arm's length principle, nor a standard approach to transfer pricing documentation.
Decisions about how to set transfer prices and how to document transfer pricing need to
be made in the context of these prudent business principles. This is an important point
which would require balancing all relevant considerations before determining the
appropriate arm's length price, including the balancing of availability internal resources to
the taxpayer against the reliability, quality and meaningfulness of available data and
information.

o ln the existing Chapter V, there is acknowledgement that the information relevant to a
transfer pricing enquiry depends on the facts and circumstances of the case, with
discussion limited to the types of information that should be maintained. However, in the
discussion draft a more prescriptive approach is adopted. We would once again like to
advocate that the OECD retain a more principles-based approach to the types of
information that should be maintained for transfer pricing documentation purposes. This
would help to manage the potential risk of non-OECD countries seeking to selectively
adopt the requirements of the new Chapter V therefore creating inconsistencies globally.
This is a particular concern in the Asia region where many financial services
organisations have operations based in non-OECD countries.

Objectives of transfer pricing documentation

The three possible objectives of transfer pricing documentation are set out at paragraph 5 of the
Discussion Draft. Each of these objectives are said to be relevant in the consideration about the
appropriate approach to transfer pricing (paragraph 6). Whilst the CMTC agree that this presents
a more balanced view of the purpose of transfer pricing documentation than the previous draft
White Paper, we continue to be of the view that the third objective (i.e. providing tax
administrations with the information they require in order to conduct an audit) should be
reconsidered. lt is reasonable for a tax administration to expect taxpayers to produce the
necessary information to conduct an informed transfer pricing risk assessment (objective one)
and to request information to ensure that appropriate consideration is given to transfer pricing
requirements (objective two). However, to also specify that a possible objective of transfer pricing
documentation is to provide enough information to perform a comprehensive audit (objective
three) could very easily be misinterpreted by tax administrations in the Asian region as a primary
requirement at the time of preparing the documentation and taken as a threshold requirement for
penalty protection.

Accordingly, the CMTC submits that the OECD should make a recommendation that it may not
always be reasonable to expect that transfer pricing documentation provide the information
necessary to conduct a comprehensive audit, in particular if the information may not be relevant
in setting the arm's length price but the tax administrations may feel it appropriate to conduct
different testing methodologies. lt is difficult for taxpayers to anticipate beyond reasonable means
what may be required. ln the existing Chapter V of the guidelines, it is stated that tax
administrations "s/rould limit the amount of information that is requested at the stage of filing the
tax return" (paragraph 5.15). The CMTC's view is that this should continue to be the case.

The above points are particularly relevant in the context of transfer pricing documentation and
penalty protection (as discussed in Section D.7 of the Discussion Draft). We agree that penalty
protection is a helpful mechanism to ensure the efficient operation of transfer pricing
documentation, and indeed, a number of jurisdictions in the Asia region have adopted transfer
pricing documentation penalties as part of their local legislation. Given this, to impose a transfer
pricing documentation requirement of providing tax administrations with the information they
require in order to conduct an audit could result in an exceptionally strict penalty protection
threshold that would be very difficult to meet.



P rad u cti o n of i nfo rm ati on

Comments are requested in paragraph 15 regarding the appropriate scope and nature of possible
rules relating to the production of information and documents in the possession of associated
enterprises outside the jurisdiction requesting the information.

For financial institutions, it is often the case that the data and information that is relevant to
running transfer pricing policies and models is confidential and sensitive (for example, salary and
bonus data for individual employees) and the production of which may be subject to financial
institution regulatory, privacy and secrecy restrictions. lt is also cornmon for financial services
organisations in Asia to have state-owned, family owned or joint venture partners which operate
with strict confidentiality or outsourcing rules. This means that the sharing of certain information
could be commercially challenging and highly sensitive.

Accordingly, the CMTC submits that the sharing of information ought to be accommodated
through formal information exchange (treaty) mechanisms and the transfer pricing documentation
mechanism should not be used in this way. This would require the production of the master file
only to the tax administration regulating the top parent entity of a multinational group, and allow
information to be provided to other tax administrations under exchange of information agreement.
This approach would also guard against possible imbalances between different transfer pricing
regimes.

Focus of the master file

Comments are requested (at page 5 of the Draft) as to whether preparation of the master file
should be undertaken on a line of business or entity wide basis.

Most financial institutions prepare their transfer pricing documentation on the basis of lines of
business. lt is the localised country documentation and reporting that pulls this together to
provide a view of this from a local entity or country perspective. Given past practices in preparing
global transfer pricing documentation by financial institutions and the relevance that line of
business reporting has for organisations that are diversified and have multiple lines of business
(and different TP methodologies and approaches possibly applying to each), it is the preference
of the CMTC for the option to remain for the master file to be prepared at a line of business or
country level.

A number of complex questions are posed by the OECD in paragraph 20 as it relates to the
country-by-country template, The CMTC would like to make submissions in relation to some of
these, as follows:

. Reporting of withholding tax - which is important in Asia where there are a myriad of
different withholding taxes applied to cross border payments. As a result, seeking to
report withholding tax could be incredibly burdensome. . There is also a danger of
duplication or confusion where there may be existing tax reporting rules. Many
jurisdictions already have specific withholding tax reporting rules.

. Requiring the disclosure of the title and country of the principal office of each of the 25
most highly compensated employees in the business line is a new requirement and
addition to the proposed master file. The CMTC view is that this is excessive and
impractical. Such information is rarely available internally and even if it could be sourced,
there would be considerable concern regarding having such information disclosed in a
transfer pricing report that would be shared with all global affiliates. Furthermore secrecy
and privacy laws may mean it is legally impossible to provide such information.

. We also question the purpose of requesting such information; especially if the master file
is prepared on an entity basis (see our comments above). For example, disclosure of the
25 most highly compensated employees may not be determinative of value generated in

a particular year in a particular business line, e,g. guaranteed bonuses and deferred
compensation may have no correlation to value for transfer pricing purposes in a
particular financial year. Providing such information would, in our opinion, provide a



potentially irrationalsocial commentary about remuneration levels in different countries.
It would also not necessarily address a more important question for transfer pricing in a
financial services context regarding the identification of the individuals performing Key
Entrepreneurial Risk Taking functions.

Whilst the CMTC is supportive of the OECD's intent to simplify reporting and reduce the
compliance burden of preparing transfer pricing documentation, we would recommend that the
OECD permit a degree of flexibility in terms of the data and information required to be produced
in the country-by-country template. Provided data is presented in a globally consistent manner, a
taxpayer should be afforded some flexibility in determining which data and information is relevant
to allowing the tax administrations to meet their objectives.

Time frame

ln relation to when the master file and the local file ought to be required to be finalised, the
Discussion Draft comments at paragraph 27 that the "best practice is to require that both the
master file and the local file be prepared no later than the due date for the filing of the tax return
for the fiscal year in question" and that in relation to Annex lll, the comment is that "besf practice
would extend the date for completion of the Annex lll template to one year following the last day
of the fiscal year of the ultimate parent entity of the MNE group".

This issue is particularly pertinent in an Asia context where the tax return filing deadlines tend to
fall before similar requirements in Europe or the US. While we welcome the idea to align the
documentation requirements to that of the fiscal year end of the ultimate parent entity, we
question the likelihood of this being respected; especially given the transfer pricing
documentation requirements already in place in a number of locations in the Asia region.

Materiality

Whilst the OECD is unlikely to be able to specify what is to be considered to be material for
individual tax administrations, the OECD ought to use stronger language to encourage the setting
of materiality and safe harbour levels.

Furthermore, the CMTC would urge the OECD to consider including language around not only
the absolute quantum of transfer pricing payments or receipts, but also the relative size of
transfer pricing impacting a local business versus its third party business. Referencing the
comments in paragraph 30 of the Discussion Draft, most financial services organisations' local
business units in Asia willexceed any smalland medium sized enterprise (SME) exemptions in
place in local country transfer pricing regulations. However, it may be the case that the local
business units generate a large proportion of their income locally from transactions with third
parties while the majority of their costs are also locally incurred and not the result of transfer
pricing. Therefore, while these businesses would exceed SME thresholds, transfer pricing may
have a low impact on the overall financial results. We would urge the OECD to consider
materiality thresholds of this nature as well as conventional absolute quantum materiality
thresholds to help manage the transfer pricing documentation burden.

Language

The requirement in the Discussion Draft (at page 8) to prepare the localfile in the local language
of all countries in which the taxpayer operates is likely to add unnecessary additional costs and
time effort, particularly in the Asia region. We would therefore advocate the broadening of this
section to recognise that tax administrations may request certain parts of the local or master file
to be translated. However, it should not be a requirement that the local file will be translated into
all local languages.

lmplementation

Comments are requested on the most appropriate mechanism for making the master file and
country by country reporting template availabb to the relevant tax administrations. The CMTC is
of the view that transfer pricing documentation should not be automatically filed with local tax
administrations and should continue using the current approach whereby tax administrations



request documentation as required. The automatic sharing of information under treaty information
exchange provisions should be avoided and should be reserved for the exchange of specific
information on an'as requested' basis.

Documents such as the master file and country by country reporting template will contain
sensitive information pertaining to financial institutions. The utilisation of treaty information
exchange provisions will ensure a sufficient level of protection for that confidential information.
As outlined above in the section entitled 'Production of information', the master file ought to be
produced only to the tax administration regulating the top parent entity of a multinational group,
allowing information to be provided to other tax administrations under exchange of information
agreement"

Items to be included in transfer pricing documentation

The OECD has sought comment regarding certain elements of the master file (including the
country-by-country reporting template) and the local file. We address those requests that
resonate more with the CMTC in the region in which our member organisations operate.

Comments are requested (at page 12 of the Draft) as to whether reporting of APAs, other rulings
and MAP cases should be required as part of the master file. For the reasons outlined in our
previous submission regarding the White Paper, which we summarise below, we do not believe
that it is appropriate for the master file to contain any specifics in relation to APAs, other rulings or
MAP cases. Should tax administrations wish to exchange this information, they should do so
through other information exchange mechanisms and not through transfer pricing documentation.

r As the master file is potentially available to alltax administrations that govern the
countries in which an organisation operates, we submit that the detail regarding APAs
should not be made available. These agreements are specific to the authorities that have
negotiated them. They are always agreed based on specific facts and circumstances,
and hence, providing APA details to all tax administrations runs the risk of over-
simplifying the APA agreement. The outcome of an APA will be a result of negotiation
between a taxpayer and one or more tax administrations, rather than representing a strict
application of the arm's length principle, potentially giving the APA no precedential value.

. Similarly, tax rulings are also based upon the specific application of the domestic tax law
applying to the relevant income, and do not nee,essarily take account of the application of
the arm's length principle.

r Finally, MAP processes resolved under treaties are conducted between the relevant
competent authorities, often with little or only informal involvement by the taxpayer. Whilst
the outcome of a MAP process will be known to the taxpayer involved, the details behind
the decision-making process may not necessarily be transparent. As a consequence,
providing the outcome of MAP cases would have limited practical use to any tax authority
beyond the two authorities already involved in the MAP. Moreover, it could lead to further
unnecessary complexity in meeting transfer pricing compliance and documentation and
cause unnecessary time spent by tax administrators to understand the considerations
and assess a matter that has no relevance or application.

Thank you again for the opportunity to provide our comments in relation to the Discussion Draft.
lf you would like to discuss anything contained in this submission regarding the Draft, we would
appreciate the opportunity to contribute further.

I can be contacted on +852 2252 6A83 or igqqE-kqyanqgb@".TqryU!:A"eqn. if there are matters you
wish to discuss.



ours sincerely

/lW
Jesse Kavanagh
Chairman
Capital Markets Tax Committee of Asia
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Comments on Public Consultation – Discussion Draft on Transfer 

Pricing Documentation and CbC Reporting  

 

Dear Joe, 

 

The Confederation of Swedish Enterprise represents some 60,000 companies in Sweden, 

equivalent to more than 90 per cent of the private sector. We are pleased to respond to the 

OECD Discussion Draft on Transfer Pricing Documentation and CbC Reporting dated 30 

January, 2014 (hereafter referred to as “the Draft”).   

General comments 

It is proposed that Chapter V of the Transfer Pricing Guidelines is deleted and replaced with 

new language and annexes. The Draft proposal includes a two-tiered approach to Transfer 

Pricing Documentation, where taxpayers would provide tax administrations with a master file 

containing standardised information relevant for all MNE group members, and a local file 

referring specifically to material transactions of the local taxpayer. As part of the master file, 

taxpayers are obliged to report details of the MNE group’s activities on a country-by-country 

basis (CbC).   

 

The Confederation of Swedish Enterprise welcomes the OECD’s work on a global standard 

for Transfer Pricing Documentation and supports the initiative to increase transparency 

towards tax administrations. More consistent documentation requirements among countries 

would certainly reduce the compliance cost for businesses in a global market and could also, 

if appropriately designed, create a level playing field for companies.    

 

The proposed two-tiered approach is based on the EU TPD. As far as we can tell, 

businesses seem to be satisfied with the balance between the compliance burden and the 

benefits of the EU TDP. However, there are significant differences between the EU TPD and 

the two tiered approach proposed by the OECD. Firstly, the EU TPD is optional for 

businesses. Secondly, the EU TPD differs in that it is not required in conjunction with the 

filing of the MNE’s tax return. The EU TPD is submitted by an MNE on request, in case of an 

audit. The Draft, on the other hand, requires the submission of a master file and a local file 

annually in conjunction with the tax return. The Draft also requires a regular update of the 

files. The general acceptance from business for the EU TPD should thus not be understood 

as an acceptance for any two-tiered approach to Transfer Pricing Documentation. The 
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specific requirements in the Draft must be analysed carefully in order to understand the level 

of compliance burden it would impose on businesses. 

 

A key focus in the BEPS project should be to design guidelines and rules to target BEPS 

without impacting genuine business activities by adding compliance burden.  

The aim of action point 13 of the BEPS project is to provide tax administrations with a high 

level risk assessment tool in order to develop a broad picture. However, the Draft seems to 

indicate that the CbC template can be used as a transfer pricing tool for transfer pricing risk 

assessment and audit purposes. This would give the CbC template a much wider scope than 

was originally intended. In our view, that would clearly not be acceptable.  

 

Considering the level of detailed information requested in the proposed two-tier 

documentation framework, the result will be a significant increase in the compliance burden 

for businesses, with the potential for unjustified requirements for further detailed 

documentation. 

 

It should be recognized that the two-tiered approach as proposed adds an additional 

documentation requirement on taxpayers. The master file and the local file are added to the 

existing obligation to provide tax administrations with documentation in case of an audit. It 

should be recognized that a prudent risk assessment may reduce the overall compliance 

burden for business. However, in order to reach an overall reduction in the administrative 

burden, the documentation requirements must not go beyond what is needed for a transfer 

pricing risk assessment. It is of utmost importance to strike a balance between a tax 

administration’s need for information and the potential compliance burden for taxpayers. 

Unfortunately, we do not think that there is such a balance in the current Draft proposal. 

 

Considering the purpose of the two-tiered approach, we find the documentation 

requirements in the Draft to be too far-reaching. The proposed requirements will provide tax 

administrations with information that is too detailed and not generally needed for a proper 

risk assessment for transfer pricing purposes. The master file will most likely be circulated 

among tax administrations in a number of countries where an MNE operates. The 

Confederation of Swedish Enterprise is very concerned that, however honourable the 

purpose of the OECD and the member countries may be, it will be difficult to ensure that 

confidentially is upheld. The master file and the local file, as proposed, contain very detailed 

information that would harm the enterprise in question if made available to competitors. As a 

general rule, the documentation requirements should be kept at a minimum in order to 

minimize the potential damage of a leak. Unfortunately, this is not the case in the Draft. The 

proposed documentation requirement includes data that do not have any bearing in a 

transfer pricing risk assessment. All such documentation requirements, as well as 

requirement of data that “may be helpful” should be excluded.  

 

Furthermore, a major concern with the CbC reporting is that it encourages a formula 

apportionment based risk assessment of whether an MNE has paid its “fair share of taxes” in 

the relevant jurisdictions. As the template is currently drafted, it sets to compare taxes paid 

with factors like the number of employees and tangible assets. This is clearly not a good 

foundation for a correct arm’s length analysis and will undoubtedly increase the risk of 

disputes.  

 

Businesses are concerned that the increase in general business data requested may be 

difficult for tax administrations to analyse, and as a result, will be used and interpreted 
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differently in each country. Such a scenario would undoubtedly also increase the risk of 

disputes and, consequently, double taxation. Further guidelines are needed with respect to 

how the information should be interpreted and what it should be used for by tax 

administrations. It should be clarified that the master file and the local file only aim at 

providing tax administrations with data for a high level risk assessment and a platform on 

which the information necessary for an audit can be developed. Tax administrations should 

avoid using the data provided as a tool to evaluate a specific arm’s length pricing. The arm’s 

length principle should be adhered to and measures need to be taken to avoid double 

taxation. The additional documentation requirements and increased dispute risks must be 

fully balanced by measures which will provide fairness to taxpayers trying to be compliant. 

Therefore, the new reporting requirements should not be adopted without a formal and 

binding commitment from all countries involved in the BEPS-work to provide timely and 

binding dispute resolution mechanisms which will safeguard taxpayers from double taxation.  

 

The Confederation of Swedish Enterprise supports flexibility where appropriate. It is 

important to remember that every MNE is unique. Accordingly, MNEs will prepare the master 

file and the local file in different ways and the Transfer Pricing Documentation cannot be a 

tool for comparing different MNEs. This being the case, each MNE should be allowed to 

prepare the files in a manner that is best suitable for that particular MNE. Different 

structures, business lines, IT systems, etc. call for different means of compiling information. 

MNEs should be allowed to decide whether a top-down or bottom-up approach would be 

most appropriate for the particular business, whether the CbC template should be prepared 

on a country wide or entity wide basis and whether the master file should be undertaken on a 

line of business or entity wide basis.  

 

Specific comments 

Objectives of transfer pricing documentation requirements   
We agree with the three objectives of transfer pricing documentation requirements listed in 

the draft, but are concerned that the third objective, relating to transfer pricing audits, may 

cause some misunderstanding. One of the purposes of transfer pricing documentation is to 

provide tax administrations with information they need to conduct a thorough transfer pricing 

audit. However, the documentation requirements in the master file and local file should not 

aim at covering all data needed for an audit. The idea with the two-tiered approach is to 

provide tax administrations with a tool for a high level risk assessment and a platform on 

which the information necessary for an audit can be developed. If the high level risk 

assessment warrants further inquiry, the tax administrations should be able to collect the 

information required for a transfer pricing audit.  

 

Q – Comments are requested as to whether work on BEPS Action 13 should include 

development of additional standard forms and questionnaires beyond the country-by-country 

reporting template. Comments are also requested regarding the circumstances in which it 

might be appropriate for tax authorities to share their risk assessment with taxpayers. 

 

We believe that the proposal as it stands already requires extensive documentation and that 

no additional requirements should be imposed. The inclusion of more focused and 

standardised information is encouraged within the master file and the local file, not as 

separate documents.  
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We do however believe that sharing tax administrations risk assessment with the taxpayers 

would be helpful. Feedback is important and would allow a taxpayer an opportunity to 

improve its transfer pricing documentation. Transparency is a two-way street. Tax 

administrations should therefore share their risk assessment with taxpayers.   

 

Q – Comments are specifically requested on the appropriate scope and nature of possible 

rules relating to the production of information and documents in the possession of associated 

enterprises outside the jurisdiction requesting the information. 

 

It may be the case that local taxpayers will not have direct access to certain specific pieces 

of information. While taxpayers should make reasonable efforts to provide complete and 

adequate documentation, tax administrations should exploit existing instruments, such as 

existing information-exchange mechanisms, in order to obtain information in the possession 

of associated enterprises located outside their jurisdictions. Local legal entities often do not 

have power or authority to mandate the production of documentation from other members of 

the group.  

 

In the current guidance in Chapter V, it is explicitly stated that taxpayers are not required to 

collect data if the cost of collecting is disproportionate to the benefit or simply cannot be 

collected. There should be no change in this respect. However burdensome it may be for 

countries to cooperate and exchange relevant document and data, it is not reasonable to 

require subsidiaries to collect data that is not in their possession.  

 

Two-tiered approach to transfer pricing documentation   
Q - Comments are requested as to whether preparation of the master file should be 

undertaken on a line of business or entity wide basis. Consideration should be given to the 

level of flexibility that can be accommodated in terms of sharing different business line 

information among relevant countries. Consideration should also be given to how 

governments could ensure that the master file covers all MNE income and activities if line of 

business reporting is permitted. 

 

It is difficult to make general remarks on whether an entity wide or a business line approach 

is preferable from a business point of view. Every MNE structure is unique; some MNEs 

focus on a certain business line while others provide goods and services over a number of 

business lines. Some enterprises may conduct business in a number of business lines, 

which is not easily separated from each other. Others may be separated to the extent that 

the preparation of one single master file would be time consuming and provide little 

overview. The documented data is likely to be circulated between tax administrations and 

subsidiaries in a number of jurisdictions. If an enterprise is engaged in a number of business 

lines, some business lines may be interesting for tax administrations in one country but not 

needed in another country. In such cases, it should be possible to separate the business 

lines in the master file (for practical reasons as well as confidentiality). Our view is thus that 

there should be flexibility with respect to whether the reporting should be based on an entity 

wide basis or a business line basis. This would accommodate the needs of different 

business structures. 
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Q - Should the country-by-country report be part of the master file or should it be a 

completely separate document? 

 

The Confederation of Swedish Enterprise believes that the documentation requirements in 

the CbC template is not needed for transfer pricing purposes, and objects to having the CbC 

template being a part of Chapter V of the Transfer Pricing Guidelines. Action point 13 of the 

BEPS Action Plan requires an overview of the MNE’s global allocation of income, economic 

activity and taxes paid. The information required in the CbC template is generally not needed 

for transfer pricing purpose.  

 

In particular, the data regarding revenue and taxes attributed to each country of operation, 

headcount and related expenses, etc. is not necessary for any risk assessment for transfer 

pricing purpose. Nor is it necessary for determining whether a specific transfer pricing 

arrangement is in compliance with the arm’s length principle. Such information would be 

important if transfer pricing was based on a formulary apportionment. This, however, is not 

the case and the OECD has stated that it has no intention to erode the arm’s length principle 

in favour of a formulary apportionment approach. To include such documentation 

requirements may encourage a formulary apportionment based risk assessment and result 

in an increased risk of disputes and double taxation and greater differences between 

countries’ Transfer Pricing rules.  

 

Furthermore, confidentiality is key when taxpayers are obliged to declare details of their 

global business. The nature of the documentation requirements in the master file annex I 

differs from the nature of the documentation requirements in the CbC reporting annex III, 

which may require different approaches as regard to confidentiality. If there are such 

differences, a separation of the CbC from the master file annex I would be useful.  

 

Should a CbC template be considered necessary, we strongly believe that it should be 

proposed on a stand-alone basis and be revised so that it constitutes what it originally was 

intended to be; namely a high level risk assessment tool for tax administrations. 

 

Q - Should the country-by-country template be compiled using “bottom-up” reporting from 

local statutory accounts as in the current draft, or should it require (or permit) a “top-down” 

allocation of the MNE group’s consolidated income among countries? What are the 

additional systems requirements and compliance costs, if any, that would need to be taken 

into account for either the “bottom-up” or “top-down” approach? 

 

As previously mentioned, every MNE is unique. Organisational structure, business lines, 

reporting systems, etc. call for different means of compiling information. System changes 

and other costly adjustments should be kept at a minimum. In order to meet the needs of the 

variety of businesses, we recommend that flexibility is allowed as to whether a top-down or 

bottom-up approach is used for the CbC reporting. If companies are presented with only one 

option, it would impose a significant cost for system changes for entities that would prefer the 

other approach. This can be avoided by allowing flexibility. 

 

It is important to reiterate that the intention of the CbC report is not to allow for comparison 

across MNEs, but within MNEs. Therefore, as long as the template is completed using 

consistent principles by each MNE, the data should allow tax administrations to see 

directional information in order to undertake a high-level risk assessment. 
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Q – Should the country-by-country template be prepared on an entity by entity basis as in 

the current draft or should it require separate individual country consolidations reporting one 

aggregate revenue and income number per country if the “bottom-up” approach is used?  

 

It should be mentioned that a country consolidated reporting may be more burdensome for 

businesses as it requires that entity specific data is consolidated. However, country 

consolidated reporting is often sufficient for a high level risk assessment and might provide a 

better view of a group’s activities in one country. Each MNE is best fit to decide whether an 

entity specific or country consolidated approach would be most suitable. Flexibility would 

allow larger MNEs to provide country consolidated reporting, thus making the volume of data 

manageable. At the same time, smaller groups should be allowed to report on an entity basis 

in order to relieve them from consolidating the data. Consequently, in our opinion flexibility 

should be allowed in this respect. 

 

Q - Should the country-by-country template require one aggregate number for corporate 

income tax paid on a cash or due basis per country? Should the country-by-country template 

require the reporting of withholding tax paid? Would a requirement for reporting withholding 

tax paid impose significant additional burdens on taxpayers? 

 

As to the matter of income taxes paid on a CbC basis, we believe that documentation in 

respect of taxes paid would encourage a formulary apportionment view which clearly is not 

desirable. Instead, a new Chapter V should strengthen the arm’s length principle. However, if 

the OECD and its members find a need for a documentation of the taxes paid on a CbC 

basis, the requirements should be designed so that it provides a correct view of the tax 

situation. That would include a documentation of tax reported rather than tax cash payments 

or tax on a due basis. The documentation requirement on income is based on the periodic 

income of a company and not on cash payments. Comparing cash tax payments with 

income before tax does not give a reliable view of a company’s tax capacity. Furthermore, 

the reporting is generally based on income and cost rather than on cash payments. This is 

true for taxes as well, which means it would be less burdensome to document the same tax 

cost that appears in the reporting.    

 

We also believe that, if taxes paid is to be documented on a CbC basis, all taxes should be 

included in the reporting in order to provide a reliable view of the group’s tax situation and 

how the group’s taxation is distributed. This would include withholding taxes. If withholding 

taxes are not included, there will be a structural error in the tax reporting showing too low 

level of taxation in some countries (especially in traditional source countries).   

 

Q - Should reporting of aggregate cross-border payments between associated enterprises 

be required? If so at what level of detail? Would a requirement for reporting intra-group 

payments of royalties, interest and service fees impose significant additional burdens on 

taxpayers? 

 

The proposed CbC template requires documentation of royalties, interest and service fees 

paid to and received from constituent entities. Such documentation is generally not readily 

available at a central level or in the financial statements and would be burdensome to 

acquire. The benefits of those documentation requirements are also questionable. The data 

would indicate whether the entity in question undertakes a certain type of activities; e.g. if 

there are substantial royalty payments to an entity, it can be concluded that this entity is a 

holder of intangibles. That knowledge could be useful for an accurate risk assessment for 
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transfer pricing purposes. The master file and local file do however include sufficient data for 

the tax administrations to conclude where the intangibles in the group are located. 

Consequently, the data on payments in respect of royalties in the CbC template is not 

needed. The same applies to interest and service fee payments. Considering the compliance 

burden for businesses, the importance of confidentiality and that the benefits for tax 

administrations are limited, we recommend that royalty, interest and service fee payments 

are excluded from the documentation requirements in the CbC template.  

 

Q - Comments are specifically requested as to whether reporting of APAs, other rulings and 

MAP cases should be required as part of the master file. 

 

APAs, MAP cases or other similar rulings contain very detailed and commercially sensitive 

information. Furthermore, such rulings or cases are very fact specific. It is highly 

questionable whether the disclosure of very detailed and fact specific cases and rulings 

would be relevant in assisting all the tax administrations in performing a high level transfer 

pricing risk assessment. The master file will most likely be circulated among tax 

administrations in a number of countries. That being the case, the commercially sensitive 

information in APAs, MAP cases or other similar rulings should not be included in the 

Transfer Pricing Documentation. 

 

On a related matter, we believe that the documentation requirements in the master file annex 

I are too far-reaching and not limited to data that is relevant for the group’s global transfer 

pricing. We believe it should only include data that is relevant for all tax administrations. We 

urge the OECD and the countries participating in the current work to put considerable more 

effort into determining precisely what information is required to be documented on a 

concurrent basis in order to allow for proper risk assessment and to prevent BEPS.  

 

By way of example, information on the 25 most highly compensated employees in the 

business line and a list of material intangibles is sensitive information and should be 

excluded from the master file. Furthermore, a list of related party agreements, a description 

of material transfer of interests in intangibles, a description of how the group is financed, 

including identification of important financing arrangements with unrelated lenders, and a list 

of APA’s, other rulings and MAP cases, is not relevant for a high level risk assessment and 

should also be excluded. Furthermore, little room should be left for arbitrary assessment, 

such as whether a related party agreement is important.    

Compliance issues 
With respect to the time frame discussed in para 27-28, it is our opinion that the master file 

and the local file are to be submitted within a period after the due date of the tax return. The 

documentation requirements in the proposed draft require collection of data that may be 

available in the tax return. Thus, a reasonable period of time after submitting the tax return 

should be allowed (e.g. 90 days after due date for the tax return). With respect to the CbC, 

the consolidation of data from all subsidiaries (who most likely have different fiscal years and 

due dates for tax returns) may require some time. We agree that the best practice would be 

to extend the date for completion of the CbC template to one year following the last day of 

the fiscal year of the ultimate parent entity of the MNE group.  
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Q - Comments are requested as to whether any more specific guideline on materiality could 

be provided and what form such materiality standards could take. 

 

The master file contains data derived from an enterprise’s global business, which may be 

derived from subsidiaries in a number of countries. Consistency in levels of material 

thresholds would be very helpful. We would support more detailed guidelines with respect to 

material thresholds and recommend a minimum threshold for data that is included in the 

master file. Material thresholds are helpful for businesses and would also concentrate the 

amount of data documented and reported to the tax administrations to the most relevant and 

important data.  

 

Material thresholds with respect to the local file would also reduce the compliance cost for 

businesses. There are of course different needs in different countries, where the size of the 

economy is a factor when determining the appropriate level of a material threshold. If the 

guidelines would include a minimum materiality level, it would simplify for business and tax 

administrations.   

 

In summary, we support more specific guidelines on materiality and believe that a minimum 

level would be an important simplification. With respect to the master file, consistency with 

respect to materiality is essential in order to avoid numerous levels to take into account when 

preparing data for the enterprise’s global business. With respect to the local file, a minimum 

material level would also be very helpful.  

 

Q – Comments are requested regarding the most appropriate approach to translation 

requirements, considering the need of both taxpayers and governments 

 

The idea of the two-tiered approach is to provide tax administrations in countries where an 

enterprise operates with data on the enterprise’s global structure and business. That being 

the case, it is reasonable to expect local tax administrations specializing in international 

cross-border tax matters to sufficiently comprehend documentation prepared in English. 

Accordingly, the taxpayers should be allowed to prepare and submit the master file, the CbC 

template and the local file in English to all tax administrations. English is generally the 

language of operation for MNEs and translation of all documents to all relevant languages 

would impose a significant compliance cost. Local files will most likely be prepared in English 

by MNEs, even if the subsidiary is located in a non-English speaking country. Where 

documentation is needed in a local language, the taxpayer is obliged to translate the relevant 

documents. We share the view expressed in the Draft that the taxpayer should be allowed 

reasonable time to make such a translation where translation of specific documents is 

deemed necessary by a tax administration. Businesses often experience that local tax 

administrations require translation without allowing a sufficient period of time for the task. 

Non-compliance may result in heavy penalties. Allowing transfer pricing documentation in 

English with the possibility of requiring translation of local files within a reasonable period of 

time would be a simplification for businesses. A minimum period of time allowed for such 

translation in the Transfer Pricing Guidelines would be helpful.  
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Q – Comments are requested as to measures that can be taken to safeguard the 

confidentiality of sensitive information without limiting tax administration access to relevant 

information. 

 

We support the wording in para 41. The need for confidentiality is of utmost importance. 

However, countries might find it difficult or even impossible to ensure confidentiality. The 

master file is proposed to be circulated among tax administrations in a number of countries 

where an MNE operates. It is impossible to ensure that all the countries have satisfying laws 

and procedures to ensure confidentiality. Sweden for instance has a long rooted principle of 

allowing public access to all official documents unless the document is explicitly excluded 

from public access. In case of a court procedure, all files might be made public.  

 

We are concerned that, however honourable the purpose of the OECD and the member 

countries may be, it might be difficult to ensure confidentially. The master file and the local 

file as proposed contain very detailed information that would harm the enterprise in question 

if made available to competitors. As a general rule, the documentation requirements should 

be kept to a minimum in order to minimize the potential damage of a leak. Unfortunately, this 

is not the case in the Draft proposal. The proposed documentation requirement includes data 

that do not have any bearing in a transfer pricing risk assessment. All such documentation 

requirements, as well as requirement of data that “may be helpful” should be excluded as a 

requirement. Furthermore, we believe that the master file and the CbC template should only 

be submitted to the tax administration of the ultimate parent company. This would further 

facilitate confidentiality.   

 

Implementation  
Q – Comments are requested regarding the most appropriate mechanism for making the 

master file and country-by-country reporting template available to relevant tax 

administrations.  

 

As previously stated, the need for confidentiality is crucial. The master file, the CbC template 

and the local file all include data that is detailed and contain important information on 

business structures and strategies. The master file and the separate and targeted CbC 

template should, in our opinion, only be submitted to the country of the MNE’s ultimate 

parent company, and subsidiaries should only be required to submit the local file. If further 

inquiries are needed in the risk assessment, local tax administration may need to collect the 

master file or the CbC template as well. Taxpayers may be expected to make reasonable 

efforts to provide complete and adequate documentation. However, a subsidiary should not 

be held accountable if it cannot collect the relevant documentation from an affiliated entity. 

This could be the case where a parent company does not provide the subsidiary with the 

master file. Local legal entities often do not have power or authority to mandate the 

production of documentation from other members of the group. Penalties or other sanctions 

should never be levied in such cases.  In order to obtain information in the possession of 

associated enterprises located outside their jurisdictions, tax administrations should exploit 

existing instruments, such as existing information-exchange mechanisms.   
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Conclusions  

We urge the OECD to revise the Draft and to better take into account the compliance burden 

that the Transfer Pricing Documentation imposes on businesses. The documentation 

requirements currently proposed are too far-reaching and would unduly increase the 

compliance burden for taxpayers. We also believe that the proposal as it stands would 

provide tax administrations with little help in carrying out a high level risk assessment. The 

amount of documentation required is overwhelming. Tax administrations and taxpayers both 

operate with scarce resources. An effective risk assessment tool is key to better utilizing the 

scarce resources of both taxpayers and tax administrations. Furthermore, the very detailed 

CbC template might, instead of strengthening the arm’s length principle, encourage a 

formulary apportionment approach. The clout about the content and implementation of CbC 

reporting in Europe and the likely review towards the end of the decade calls for a tax 

oriented high level risk assessment tool as the appropriate response to action point 13 from 

a European perspective. 

 

On behalf of the Confederation of Swedish Enterprise  

 
February 22, 2014 

 
Krister Andersson 

Head of the Tax Policy Department 

 
 



Comments on the “Discussion Draft on Transfer Pri-
cing documentation and CbC reporting” as of January
30. January 2014
1 Comments relating to the two-tiered documentation ap-

proach
1.1 Taxpayers should prepare the master file on a legal entity basis.

Tax returns are usually prepared and filed on a legal entity basis. 

MNEs, however, likely organise their activities in various business units. They may be
defined by customers and/or by products and processes. In practice, business units may
constitute profit centres of the same legal entity. Preparing the master file on an entity
basis, therefore, has the following advantages:

● the analysis is tied to the level directly recognised by the tax authorities;
● serving several business units is a matter of the more detailed functional analysis (func-

tions such as import/distribution may serve several business units);
● the MNE's business activities are entirely considered, i.e., cross functional support pro-

cesses such as IT, Finance/Controlling, and HR are fully reflected.

1.2 Country-by-country file issues

The country-by-country file should be supplemented with some of the
master file information

The country-by-country template provides both, a high-level functional and quantitative
overview over MNEs. Although it could be considered a valuable stand-alone document it
might not facilitate proper risk assessment without at least some of the more general in-
formation to be included in an MNE's master file. Accordingly, the template should be sup-
plemented by the following master file sections:

●Organisational structure
●Description of the MNE's business(es)

Tax authorities should not require taxpayers to provide further master file details – in par-
ticular with respect to the very sensitive intangible section – unless the high-level informa-
tion raises further questions to be answered by means of a transfer pricing audit.

Such a stepwise procedure has the advantage that distribution of information competitors
tend to consider confidential is limited to the extent possible.

A flexible approach to consistently preparing the country-by-country
file should be allowed

First of all, at least the top-down approach mentioned needs further clarification. Simply at-
tributing each legal entity a share in the MNE's consolidated profit or loss raises a number
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of conceptual questions. A theoretically sound profit allocation ultimately requires some
sort of profit split or residual profit split analysis that might not be consistent with the actual
transfer pricing policies employed. Alternatively, such top-down approach is allowable only
if the MNE operates some kind of profit split transfer pricing policy.

From the tax authorities perspective, the local statutory accounts from which tax returns
are derived represent the natural point of departure. MNEs, however, may wish to compile
the country-by-country data centrally to take workload off the local entities. Therefore, it
may be more suitable to derive the requested information from the financials consistently
prepared according to the parent company GAAP using the presentation currency selec-
ted. Such approach is expected to significantly reduce the administrative burden associ-
ated with compiling the requested details.

A proper separate country consolidation is not required to achieve the
overall objective

MNEs may or may not consider their affiliates located in one jurisdiction as a separate
sub-group. Whenever, sub-groups are consolidated, such data are readily available. How-
ever the consolidation will be prepared according to group GAAP and in the presentation
currency selected.

Instead of requiring a complete separate country consolidation, a single entity approach
specifically identifying intra-group cross border transactions generates less workload and
ultimately serves the purpose.

Providing the requested information on cross-border transactions
should feasible

In order to facilitate consolidated reporting, the MNEs' schedule of accounts usually spe-
cifically identifies in addition to the revenue or cost category the intra-group customer/sup-
plier.

2 The way information is submitted should be further spe-
cified

Generally, the documentation requested is a compilation of the analysis conducted and de-
cisions taken when selecting the transfer pricing policy and determining transfer prices for
intangibles, tangibles, and services.

Should the MNE file its entire transfer pricing documentation with any tax return filed? Or is
it sufficient to submit the country-by-country file supplemented with some excerpts of the
master file? 

Dr. Steffen R. Möckel
Transfer Pricing Economist

Konkordiastraße 2

40219 Düsseldorf 
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