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AH/DN 
 
 

 
Dear Mr Andrus 
 
Timing issues relating to transfer pricing 
 
BDO welcomes the opportunity to comment on the OECD’s review of timing issues relating to 
transfer pricing (the “Request”) and the efforts undertaken by Working Party 6 to seek outside 
consultation. In general we support the OECD’s aims in this review and the preference for ex 
ante transfer pricing policy where practical.   
 
In preparing this letter we have received comments from BDO firms in our global transfer pricing 
network which we have incorporated into this letter. 
 
Summary  
 
An arm’s length price on connected party transactions may either be determined by taking a 
price setting approach or an outcome testing approach.  As identified in the Request, this has the 
potential to create uncertainty and double taxation where there is inconsistency in chosen 
approaches between territories or between taxpayer and tax authorities.   
 
To summarise our comments in respect of the Request: 
 

• The updated paragraphs 3.67-3.71 favour an ex ante approach where possible.  We agree 
with this, as it is consistent with third party pricing practice and the existing preference 
in the Guidelines for transaction based methods, which the ex ante approach favours.  
However the requirement to demonstrate the factors that were (or were not) considered 
when setting prices ex ante is potentially more burdensome than current expectations; it 
may be difficult to convince tax authorities at a later date that sufficient work was 
performed to prevent the imposition of a post hoc basis of review.  Clarity is requested 
either on what this information threshold might be or the conditions under which an ex 
ante pricing policy might be put aside in favour of post hoc information. 

• This administrative burden may be eased by linking this review with the OECD’s 
consultation on safe harbours. 

• In our experience, double taxation from the interaction of these approaches arises on 
local tax audit and often when further information is required, for example 
supplementary local comparables prepared at a later time.   

• Paragraphs 6.28-6.35, as currently drafted, are broadly consistent with the ideas put 
forward in the Request.  However paragraphs 6.31-6.35 contain provisions which leave 
considerable opportunity to make retrospective (ie post hoc) adjustment to ex ante 
pricing.  Where the ex ante pricing is robust, we suggest that these opportunities are 
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restricted to changing terms between the parties rather than wider market risks so that 
ex ante pricing has more certainty allowing the pricing effects of bad business decisions 
to stand.  

 
 
Practical problems and compliance difficulties 
 
The potential for mismatches in the pricing of provisions or transactions between connected 
parties calculated in advance (‘ex ante’) and that calculated afterwards (‘post hoc’) arises 
primarily from the differences in information available.  A post hoc policy will by definition 
incorporate details of variables such as market behaviour and total cost which were not available 
ex ante.  The use of this additional information can give rise to different conclusions regarding 
the pricing of transactions and resulting income and profit levels in the connected parties of a 
multinational group: what the pricing should have been, rather than what it was. 
 
While both ex ante and post hoc approaches are considered valid, both multinational enterprises 
(‘MNEs’) and tax authorities may feel justified in selecting the approach which offers the most 
favourable outcome, whether in terms of resource or management time, or the total tax due. 
 
Although the OECD Guidelines on Transfer Pricing (‘the Guidelines’) favours the ex ante 
approach, as shown in paragraph 5.3 and the updated paragraph 3.68, paragraph 3.70 shows that 
this is not conclusive.  While it remains possible to select one or other approach, there will be 
the risk that MNEs and tax authorities may favour different alternatives with the potential for 
double taxation to arise.  This creates a lack of certainty around transfer pricing policy.  Marking 
out one of these approaches as preferred may reduce this although, as discussed below, doing so 
raises practical issues and it may not be possible to favour one approach to the exclusion of the 
other. 
 
Ex ante basis 
We agree with the updated paragraph 3.68 that the information available at the time a 
transaction is entered into “is expected to be the most reliable information to use in a 
comparability analysis, because such information reflects the prices and other conditions that 
independent parties have established in an economic environment that is the same as the 
economic environment of the taxpayer’s controlled transaction.”  This is what would be 
expected in a transaction with a third party.  However, determination and implementation of 
transfer pricing policy on this basis carries certain expectations for both taxpayers and tax 
authorities.   
 
Key stages that a taxpayer will have to fulfil include: 

• Identify the transaction at an appropriately early stage and make those responsible for 
transfer pricing aware of it; 

• Obtain and consider the relevant information regarding the cost base, market pricing 
expectations, forecasts and other related information (which may differ from third party 
circumstances where the allocation of functions, assets and risks is inconsistent with that 
for intercompany transactions); 

• Consider in particular the risks relating to a transaction and where costs might fall 
should forecast (or expected circumstances) not be realised; 

• Determine appropriate comparable data to support the pricing used; and 
• Capture this information for use in supporting transfer pricing documentation. 
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This could require a high level of responsiveness.  It could also require more administrative 
resource than is often currently the case as while it is best practice to capture these 
considerations, for example by providing appropriate intercompany agreements, this has to date 
been balanced against the size and complexity of the transactions involved.  The need to 
demonstrate at a later date subjective judgements in a particular commercial environment could 
alter this balance and prompt taxpayers to err on the side of more documentation. 
 
Similarly, ex ante pricing could increase the focus on transactional pricing methods over profit 
based methods, for example by the focus on forecasts and the location of risk rather than 
outturn.  Again, based on the Guidelines this is best practice, however it may also be more 
burdensome for businesses, particular for smaller businesses or lower-value transactions that 
might otherwise have received a lighter touch approach. 
 
Despite the fact that ex ante analyses are currently carried out in some cases, it is not common 
to support transfer pricing without a yearly test of results.  Latin American tax authorities, for 
example, do not feel comfortable with transfer pricing documentation based only on ex ante 
analysis. 
 
The ex ante basis also places requirements on taxing authorities, in particular when considering 
the suitability of commercial and forecast information used in the price setting process.  For the 
ex ante basis to provide an effective level of comfort for both sides, either the OECD or tax 
authorities might consider providing further guidance regarding the level and type of information 
considered acceptable; this should also ease any increase to a taxpayer’s administrative 
requirements.   
 
A consistent understanding between taxpayers and tax authorities regarding what information is 
acceptable will also enable a more effective review of results after the event.  If the ex ante 
process can be demonstrated to be appropriate, this will enable any enquiry to focus on the 
implementation of that policy rather than become a debate over whether post hoc 
considerations (potentially including more recent comparables from after the fact) should be 
used. 
 
To ensure that the ex ante approach can be sustained going forward, it would be helpful for the 
draft paragraphs in the Request to provide further guidance around how an policy that was 
determined on an ex ante basis might be reviewed and updated periodically as facts and 
circumstances (including comparables) change without necessarily causing previous years to be 
assessed on an post hoc basis.  How the ex ante basis may be complimented (but not replaced 
by) post hoc information might be usefully expanded upon. 
 
To further manage the expectation and requirements of documentation, we consider that there 
would be benefits from integrating these requirements with recommendations regarding safe 
harbours.  We refer you also to our submission in response to the OECD’s paper on safe harbours 
dated 14 September 2012.  
 
Post hoc 
We agree with the OECD’s revised wording, in particular in paragraph 3.70, that it remains 
necessary to have the option to set and test pricing policy on a post hoc basis when justified by 
circumstances.  We also agree with the need to retain the link between timing of comparables 
and the tested transaction. 
 
When a post hoc policy is used by MNEs, it is often the case that intercompany charging has 
taken place in the meantime (usually based on the best available data).  As an imposition of a 
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post hoc policy may alter these charges, we suggest that there may be benefit in emphasising in 
this section of the Guidelines that ‘true ups’ or equivalent adjustments may result and that these 
may be part of an effective transfer pricing policy and not (as is sometime proposed by tax 
authorities) an indication of a transfer pricing mechanism which is not at arm’s length or 
otherwise not fully robust.  This might equally apply to the use of true ups in monitoring the 
ongoing implementation of an ex ante policy. 
 
 
Instances of double taxation 
 
In our experience, it is rare that a MNE sets a policy based on an ex ante basis in one entity and 
a post hoc basis in another.  As such, the results of the policy are consistent and do not on their 
own create double taxation. 
 
Double taxation is more often seen to arise where domestic law, a tax enquiry or audit in one 
territory imposes the alternative basis, giving rise to an adjustment that creates double taxation.  
For example in Argentina there is a mandatory post hoc method to analyse the intercompany 
export of commodities.  Other instances of this include interpreting where unforeseen (or 
underestimated) risks ‘would have been’, or by the introduction of more recent comparable 
data.  The former can arise where hindsight is applied, but also where there is a lower level of 
understanding of the broader commercial factors involved in the business; the latter is 
particularly employed where tax authorities require more local territory data within regional 
comparables sets. 
 
While these instances are not common in isolation, they arise more frequently in the broader tax 
audit context.  This can add a subjective element, which in turn reduces the level of certainty 
sought by all parties.  
 
If the ex ante approach is properly utilized by the entities involved in a transaction the pricing 
will be at arm’s length. However should the original conditions change significantly, the outcome 
testing approach might lead to different conclusions regarding the pricing of transactions 
resulting from subjective interpretations on each side. Given this possible double taxation arising 
from the outcome testing approach,  support for the validity of an ex ante approach is therefore 
to be welcomed, together with any further guidance on the level of contemporaneous 
information which would enable an ex ante approach to be accepted and discussion confined to 
the facts and circumstances on which it was based. 
 
Paragraphs 6.28-6.35 of the Guidelines 
 
The provisions now contained in paragraphs 6.28-6.35 of the Guidelines are essentially consistent 
with the ex ante principle.  However, the guidance they offer regarding what information is 
“sufficiently reliable to fix the pricing” (6.29) is currently very open ended.  While it is 
acknowledged that information for every situation cannot be spelt out, a particular issue is 
created by the clear statements in paragraphs 6.31 onwards that ex ante terms might be 
replaced based on renegotiations that third parties would have entered into. 
 
It is accepted that non-arm’s length terms will not be robust, for example a ten year license 
agreement when the market norm is twelve months.  “Major unforeseen developments” (6.31) 
are much more subjective.  Might it be argued, for example, that the construction industry 
should have foreseen the stock market crash of 2007 and following recession, or otherwise 
factored this into intercompany arrangements?  Provided market risk (in this case) remains 
consistent throughout the life of an agreement it might be reasonably argued that no 
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renegotiation would be required and the downside of that risk is simply to be met.  A third party 
is free to take risks and make bad business decisions; this must be reflected between connected 
parties under the arm’s length principle. 
 
The consideration of bargaining power and the incentive for both parties to renegotiate a 
contract, for example to keep a valued supplier in business, is nonetheless a helpful inclusion.  
This should offer MNEs the freedom to reflect such renegotiation in their intercompany 
agreements.  For such a renegotiation to be imposed retrospectively, however, the Guidelines 
might be extended to require demonstration of the mutual benefit for this step, or a similar 
trigger such as the clear shift in the bearing of risk between the parties.  Currently paragraphs 
6.33 and 6.34 appear broader, allowing the focus to be on whether one or other party could 
make the change or “have the power to insist” (6.34) on a renegotiation. 
 
Reflecting our comments regarding paragraphs 3.67-3.71, we agree with the emphasis placed on 
the ex ante approach and the requirement for MNEs to both consider and document their 
transfer pricing policy contemporaneously.  However, while some measure of post hoc policy 
testing must remain for those instances where it is required, we suggest that the Guidelines may 
go further to set out the threshold for effective ex ante price setting and restrict opportunities 
to impose retrospective conclusions only to where a robust ex ante policy has been overtaken by 
events (such as the movement of risk) that are not otherwise reflected in the original 
arrangements. 
  
We are aware that Chapter VI is under wider consideration and also refer you to our response to 
the updated draft of the Chapter dated 6 September 2012. 
 
Conclusion 
 
We support the OECD’s efforts to clarify the Guidelines in this area and agree that favouring an 
ex ante approach is most consistent with both the principles of third party pricing arrangements 
and a transactional basis for transfer pricing.  However we also agree that this cannot be 
exclusive and that the option for post hoc pricing, when required and used consistently, must 
remain. 
 
However, implementing best practice of this kind often requires additional resource and cost.  To 
enable the balance between robust transfer pricing and the size and complexity of transactions 
to be preserved, we would support either further guidance regarding what tax authorities might 
accept as appropriate evidence for commercial judgements made at a point in time, or 
conversely the conditions under which a tax authority might be able to impose a post hoc 
approach in their enquiries.  This may link neatly with the OECD’s ongoing work on safe harbours. 
 
What must be avoided is a situation where under the Guidelines an ex ante approach is 
established, yet in practice tax authorities then require a post hoc evaluation of the policy using 
more recent comparables and similar data, effectively asking with hindsight whether the ex ante 
policy was right.  This is not considered a reflection of the behaviour of third parties and is likely 
to impose significant costs and uncertainty on businesses. 
 
We would like to thank the OECD again for this opportunity to comment and should be happy to 
expand on these points and contribute further to later stages of this review if required.  
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For clarification of any aspects of this response sent on behalf of the BDO transfer pricing 
network, please contact: 
 
 

Anton Hume 
Partner, BDO UK 
anton.hume@bdo.co.uk 
+44 20 7893 3920 

Duncan Nott 
Director, BDO UK 
duncan.nott@bdo.co.uk 
+44 20 7893 3389 

Ariel Efraim 
Partner, BDO Argentina 
aefraim@bdoargentina.com 
+54 11 4106 7000 ext 101 
 

Dr Dirk Elbert 
Partner, BDO Germany  
dirk.elbert@bdo.co.uk 
+49 69 95941 438 

Jesse Wang 
Partner, BDO China 
Jesse.wang@bdotax.cn 
+86 0755 829 00893 

Daniel McGeown 
National TP Practice 
Leader, BDO Canada 
dmcgeown@bdo.ca 
+1 146 369 3127 

Partho Dasgupta 
Partner, BDO India 
partho.dasgupta@bdoindia.co.in 
+91 11 4711 9988/08 
 

Asa Edesten 
Senior Tax Manager, 
BDO Sweden 
asa.edesten@bdo.se 
+46 8 120 11 616 

Michiko Hamada 
Director, BDO USA 
mhamada@bdo.com 
+1 212 885 8577 

 
Yours sincerely 
 
 
 
 
 
Anton Hume 
Global Transfer Pricing Leader 
For and on behalf of BDO LLP 
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BIAC Comments on the Safe Harbour Section of the OECD Transfer Pricing 

Guidelines and Discussion Draft on Timing Issues 

September 14, 2012 
 

 
 
BIAC appreciates the opportunity to provide comments on safe harbour and timing issues in 
context of the OECD Transfer Pricing Guidelines currently under review, and provides initial 
comments as noted below.  We continue to engage in and support the comments of BIAC 
Members on these issues going forward. 
 
 

BIAC Comments on the OECD Discussion Draft on the Revision of the Safe Harbours 
Section of the Transfer Pricing Guidelines 

[Omitted] 
 
 
 
BIAC Comments Regarding OECD Discussion Draft on Certain Transfer Pricing 
Timing Issues 
 
Adjustments at year-end or when filing a tax return, 
1. Regarding the issues related to the making of taxpayer initiated adjustments to prices 

reported by taxpayers in their books either at year-end or when filing a tax return, it is 
difficult to obtain the management’s understanding. In general, the determination of the 
royalty rate of the license fee is made at the conclusion of the contract based on the 
most reasonable valuation of the economic value of the intangibles at that time. 
Therefore, it is difficult for the management to understand the reason why this royalty 
rate should be changed at year-end or when filing a tax return, considering the arm’s 
length principle. 
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AV. DE CORTENBERGH 168   TEL +32(0)2 237 65 11 
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BELGIUM  E-MAIL: MAIN@BUSINESSEUROPE.EU 
VAT BE 863 418 279 WWW.BUSINESSEUROPE.EU 

Ref. BUSINESSEUROPE TAX POLICY GROUP September 13, 2012 
Contact : Mr. Krister Andersson, Chairman 
 
To: 
Joseph L. Andrus 
Head of Transfer Pricing Unit 
OECD Centre for Tax Policy and Administration 
2, rue André Pascal 
75775 Paris Cedex 16 
France 
 
 
Dear Joe, 
 
Position Paper: BUSINESSEUROPE – Comments on the OECD Draft on Timing 
Issues Relating to Transfer Pricing 
 
The Secretariat of Working Party No. 6 of the OECD Centre for Tax Policy and 
Administration has requested comments on certain timing issues related to transfer 
pricing following its work on transfer pricing aspects of intangibles. Although the 
secretariat has provided some suggested modifications to paragraphs 3.67, 3.68, 3.69, 
3.70 and 3.71 it is explicitly noted that broader comments are requested on the 
compliance difficulties encountered by business in this context.  
 
BUSINESSEUROPE is pleased to provide the following comments. 
 
In the current OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax 
Administrations (“TPG”) it is stated that OECD member countries can be observed to 
follow two distinct and conceptually different approaches to applying the arm’s length 
principle. The two approaches are described as resting either on an analysis being 
performed on an ex ante basis or on an analysis performed on an ex post basis.  
 
The conceptual difference between the two approaches manifests itself most clearly in 
positions taken by countries in relation to year-end adjustments. A pure ex ante 
analysis would basically be expected to lead to a result that makes such adjustments 
unnecessary whereas an ex post analysis would make the actual pricing applied during 
the tax year more or less irrelevant from a tax perspective as the necessary 
adjustments for tax purposes will be performed retroactively in the tax return. 
 
From a business perspective it first of all seems important not to exaggerate the 
differences between the two approaches. The suggested modifications seem to add 
little or no value to existing guidance found in the TPG. It should be clarified whether 
the modifications made are intended to be purely editorial or substantive in form.  
What is important in this context is to avoid tax administrations using hindsight when 
assessing the transfer pricing applied by taxpayers. Any discussion of hindsight 
however tends to become controversial and it is unfortunately not a very well defined 
concept. It is often used or misused in discussions that relate to the two basic 
approaches mentioned above. It is therefore unfortunate that the suggested 
modifications to the TPG do not seek to address or clarify the actual problem in this 
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context. The real concern for business lies in the concept of hindsight. Any effort to 
provide guidance in relation to timing issues will be of little value to business unless it 
actually deals with the problem of hindsight, what it is, how to avoid it and how to 
accurately deal with situations where conflicting approaches are used.  
 
Normally one would say that hindsight would be an inappropriate use of facts, 
circumstances and data that were not available to the taxpayer when he performed his 
transfer pricing analysis. If the taxpayer has priced transactions based on information 
available to him when entering into the transactions the outcome may of course differ 
from what it would have been if he had been aware of certain circumstances such as 
how the market would develop, significant financial downturns etc.  
 
If a tax administration, when assessing the pricing applied in this situation, chooses to 
rely on more recent data that was not available to the taxpayer, a hindsight problem 
could arise. This will however in the end primarily depend on how the tax administration 
chooses to use the information now available. 
 
To some extent more recent data could of course be expected to reflect facts and 
circumstances such as those mentioned above (i.e. financial downturns etc.). There 
could however also be factors that are specific to the individual companies but still 
have had an influence on the actual outcome of transactions priced using an ex ante 
approach.  
 
It is very important that tax authorities do not use more recent information to construct 
some sort of perfect answer as to what the outcome of the ex ante analysis performed 
by the taxpayer should have been. In this context the assessment should respect the 
approach taken by the taxpayer and be focussed towards trying to understand whether 
the outcome can be justified and explained given all facts and circumstances and in 
particular those that were clearly not known or taken into account by the taxpayer when 
the transactions were priced.            
 
Multinational enterprises take different approaches in their business models. 
Furthermore, their transfer pricing policies are not the same. Some multinational 
enterprises have business models and transfer pricing policies better suited for their 
transfer pricing analysis to be performed on an ex post basis whereas others operate in 
a way more compatible with performing the analysis on an ex ante basis. From a more 
general tax policy perspective the objective should clearly be to try to safeguard this 
diversity. Multinational enterprises should generally and to the extent possible be 
allowed and encouraged to develop their business models primarily based on 
operational and business related factors.  
 
To this end Working Party No. 6 should be encouraged to develop more clear guidance 
as to the actual consequences of taxpayers and tax administrations using conflicting 
approaches to applying the arm’s length principle. A specific section in the TPG 
devoted to clarifying the concept of hindsight could be well justified. This would also 
constitute an excellent basis for further analysis as regards issues such as whether tax 
administrations in certain circumstances should be allowed to impute renegotiation 
clauses or other risk sharing mechanisms to address uncertainties as regards valuation 
of for example intangibles.    
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BUSINESSEUROPE is happy to continue a constructive dialogue with the OECD on 
this topic. 
 
On behalf of the BUSINESSEUROPE Tax Policy Group 
 
 
September 13, 2012 
 

 
Krister Andersson 
Chairman
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CBI COMMENTS ON THE OECD DRAFT ON TIMING ISSUES RELATING TO TRANSFER PRICING  

1 The CBI welcomes the opportunity to comment on the OECD “Draft on Timing Issues Relating to 
Transfer Pricing” published on 6 June 2012 (hereafter referred to as “the Draft”). The CBI has set 
out its comments below. 

2 As the UK’s leading business organisation, the CBI speaks for some 240,000 businesses that 
together employ around a third of the private sector workforce, covering the full spectrum of 
business interests both by sector and by size.   

GENERAL COMMENTS 

3 As a starting point, the CBI comments take the principle that the OECD Transfer Pricing Guidelines 
(“TPG”) focus on establishing transfer pricing for tax purposes. Hence the reference to “price-
setting” versus “outcome-testing” in paragraphs 3.69 and 3.70 of the Draft can be misleading since 
the Guidelines do not determine how commercial prices should be set. 

4 There may be merit in considering timing issues in relation to two different categories of 
transactions. One is the on-going arrangement which covers a flow of homogenous transactions 
tested over each year (e.g. a distribution arrangement, manufacturing contract, and services). The 
second category covers more individual, one-off transactions under which terms may be agreed at 
the outset for a future period (e.g. licensing arrangements or a sales contract for a significant item 
or project). There may be merit in separating these categories because the process of establishing 
the arm’s length price for tax purposes between the two types of transaction is usually different, 
and the differences can extend to timing. 

5 The third point is that when the process of establishing pricing for tax purposes occurs is not the 
crucial issue. (In any event, it is not optimal to defer the timing until the tax return stage since not 
all jurisdictions allow downwards tax return adjustments, and therefore the risk of double taxation 
is increased.) The crucial issue is what information can be used. The principle should be that pricing 
should be established for tax purposes taking into account information available to the taxpayer at 
the time of the transaction, together with any comparability adjustments reasonably considered at 
that time. 

6 Overall, the CBI observes that the reason that very few transfer pricing analyses adjust for timing 
differences is because it would reduce certainty for the taxpayer. It is hard enough to identify a 
robust set of comparables, and even harder to make robust non-timing comparability adjustments; 
straying from the (admittedly out of date) database information to make selective references to 
such surveys/news items as the taxpayer may have spotted, and internal feedback from the 
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business. Converting this into further price adjustments would almost certainly increase the 
likelihood of transfer pricing controversy. Also, how many transfer pricing disputes arise because a 
tax authority believes that major timing adjustments should have been made to one year 
old comparables? 

7 It is the CBI’s view that there should be an expectation that no timing adjustments should be made 
except in the rare situations where: 

a robust information is available to the taxpayer; 

b from which can be calculated robust; and  

c large timing adjustments.  

SPECIFIC COMMENTS 

8 In the CBI’s view, it is unhelpful that the phrase “in comparability” has been deleted in paragraph 
3.67 of the Draft. The guidance in the original paragraphs 3.67 and 3.68 focuses on whether the 
timing difference between the transaction and the comparable data can affect the reliability of the 
comparison. 

9 The proposed changes to paragraph 3.68 of the Draft make the guidance more definitive and 
prescriptive: “It is therefore important in documenting a transfer pricing analysis to identify and use 
information that is as contemporaneous as possible...”. The CBI believes that the prescription 
should be removed since it is not clear that contemporaneous information makes the comparability 
analysis more robust as a general principle without taking into account facts and circumstances.  If 
such importance is to be insisted upon, further guidance would be required covering the following 
points: 

 Presumably the reference to a “transfer pricing analysis” is a reference to comparability? 

 The TPG elsewhere make it clear that for any comparability factor it should be established 
whether the factor has a material impact on the condition being tested.  Any adjustments need 
to be reliable,  involve  questions of judgement and should take into account costs and 
compliance burden. The CBI believes that these criteria should preface the prescription. It is 
only when timing differences between the transaction and the comparable data are likely to 
affect the reliability of the comparisons that comparability adjustments should be considered.  

 There is no discussion on when timing issue might have an impact on the condition being 
tested.  Based on the current draft, it appears that they always will.   

 How in practice would timing adjustments be made? The principle should be that where timing 
differences between the transaction and the comparable data are likely to affect the condition 
being tested, then those comparability adjustments should be made on the basis of what could 
reasonably be considered at the time of the transaction.  

10 With regards to paragraph 3.69 of the Draft, as noted above , the reference to “arm’s length price 
setting” versus “arm’s length outcome-testing” can be misleading, since all methods under the TPG 
are intended to test the arm’s length price for tax purposes rather than to set commercial prices. 

11 In addition, the CBI believes that the changes made to paragraph 3.69 of the Draft confuse two 
separate concerns. The first is the potential difference between the period covered by the 
comparable data and the time of the tested transaction. The second concern is what consideration 
should be paid to economic or market changes likely to occur after the date of the transaction. The 
two concerns need separate consideration to avoid confusion and uncertainty. At this stage, 
considering two categories of transaction, as mentioned above, may be helpful, since the first 
concern is mainly the Transaction Net Margin Method (“TNMM”) timing of collection issue, 
whereas the second is the projections issue for intangibles. 

12 Therefore,  the CBI suggests that the amendment to paragraph 3.69 of the Draft should end at 
“…between those previous years and the time at which the controlled transaction was undertaken.”  
At this stage, it would be useful to provide guidance on how to make such comparability 
adjustments.  For example, if there was a difference between the two periods relating to over-
supply, new technology, general economic environment (boom and bust), then it should be 
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considered whether comparability adjustments should be made, based on what was known at the 
time of the transaction, and taking into account the reliability of such adjustments. 

13 The second concern relates to changes likely to occur after the transaction was undertaken.  It is 
difficult to follow how this concern applies to typical TNMM analyses covered by the first concern. 
For example, for a service company, there may be a need to adjust the comparability analysis to 
take into account differences in market or other conditions between the comparability period and 
the year being tested. However, there is little need to factor in future conditions since they would 
be accounted for in subsequent annual testing. As such, the CBI suggests that paragraph 3.69 of the 
Draft is revised to include some narrative along the lines suggested below:  

“Where the conditions of the tested transaction are established at the outset for a period 
of years, the comparability analysis will need to consider how future economic and market 
conditions that could have a material impact on the terms of the transaction would have 
been taken into account at the time of the transaction by independent enterprises in 
similar circumstances.  See in particular new Chapter VI paragraphs 171-178 (as amended 
following consultation).” 

14 The CBI believes that the additional drafting in paragraph 3.70 of the Draft is too prescriptive. The 
new wording states that pricing adjustments should be made at the time the tax return is prepared. 
It may not be clear, however, exactly when a tax return is “prepared”.  If the intended meaning is 
when a tax return is filed, the guidance will lead to double taxation. Tax returns are filed several 
months after the end of the financial reporting period and not all companies in a group have the 
same financial reporting period. Not all countries allow tax return adjustments, particularly 
downwards tax return adjustments. Therefore, the guidance opens up two practical problems: 

 The pricing analysis effectively remains open until the tax return is filed, creating additional 
compliance work and uncertainty.  

 Secondly, the requirement is unfair since tax return adjustments, particularly downwards ones, 
are not universally available, and hence the requirement will lead to double taxation. 

15 3.71. It may be that paragraph 3.70 overstates the potential for divergence between a transfer 
pricing report prepared during the year and a report prepared after the year but before the tax 
return is submitted. In practice, to a large extent the same comparable information would be used 
for both approaches. Any differences are more likely to arise from the general principle of what 
information is legitimate to take into account in any analysis. There should be a clear statement 
that the analysis should take into account information available to the taxpayer at the time of the 
transaction, together with any comparability adjustments reasonably considered at that time. 
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Paris, 14 September 2012 
 
 
 
Mr. Joe Andrus 
Head, Transfer Pricing Unit  
OECD 
Paris 

joe.andrus@oecd.org 

 

 

Re: comments on certain transfer pricing timing issues 

 

 

Dear Mr. Andrus,  

We are pleased to present the input of Charles River Associates on the proposed update of 
paragraphs 3.67 to 3.71 of the Transfer Pricing Guidelines and on the practical problems 
caused by the existence of different approaches to timing. 

Our input focuses on two specific areas:  

- Price setting vs. Outcome-testing; and 
- Practical aspects of an outcome-testing approach. 

 

In our experience, a good number of OECD Countries do not hold a rigid position on the choice 
between an arm’s length price setting and an arm’s length outcome-testing approach. It is 
actually our experience that often tax inspectors tend to respect the approach followed by the 
taxpayer if this appears to be: 

Price setting vs. Outcome-testing 

1. In line with the comparability analysis; 
2. Consistent with the way the business is structured; and 
3. Applied consistently over an appropriate period of time. 

 
We would therefore suggest that, while maintaining the openness to both price setting and 
outcome-testing approaches, the OECD could add a sentence or a paragraph (maybe 
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expanding the concept of “as well as combinations of these two approaches” in paragraph 
3.71) acknowledging the fact that in practice pragmatic approaches are observed and 
encouraged. In particular, the OECD could encourage those tax authorities that have a specific 
preference for one or the other approach to apply a certain flexibility and recognize the 
validity of different approaches when conditions 1, 2 and 3 outlined above are met. 

As an example, let’s assume that Company A is the parent company of a multinational group 
which develops and manufactures products that are then distributed in various Countries, 
some of them via affiliated entities and some of them via independent distributors. Let’s 
assume, also, that the comparability analysis shows perfect comparability between the related 
transactions and the transactions with third party distributors and that, in the latter case, 
prices are set on the basis of the price setting approach and that under no circumstances 
prices are reviewed afterwards. In similar cases, it would be expected that even a Country 
normally preferring an outcome-testing approach should recognize the validity of the choice 
made by the taxpayer of aligning the approach to related transaction and to independent 
transactions as better reflecting the arm’s length principle and better preventing double 
taxation issues. 

 

An outcome testing approach is often assumed to require price adjustments to be made 
retrospectively after the end of (and based on the results of) the tested period. We observe 
that in dealings between independent third parties it may happen that prices are not reviewed 
retrospectively, but rather prices for the following period are negotiated including a 
compensation for variances in the results of the previous period. 

Practical aspects of an Outcome-testing approach 

As an example, let’s assume exactly the same situation described in the example above with 
the difference that Company A routinely renegotiates with third party distributors the prices 
for the following period including a (positive or negative element of) compensation for the 
previous period to distributors that realized a margin lower or higher than an agreed 
threshold. In such a case, it would appear inappropriate that a tax authority requiring an 
outcome-testing approach would impose a retrospective adjustment to related transactions 
instead of allowing Company A to adopt the same methodology that it uses in third party 
comparable transactions. 

We suggest that the OECD explicitly mentions that the approach of negotiating the next 
period’s prices including an element compensating variances from the previous period can be 
an acceptable way to implement an outcome-testing approach, if this appears to be: 

1. In line with the comparability analysis; 
2. Consistent with the way the business is structured; and 
3. Applied consistently over an appropriate period of time. 
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 We appreciate the opportunity to provide input to this project and we are available for any 
clarification or consultation on the subject 

 

With best regards, 

 

Alberto Pluviano  

apluviano@crai.com 
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Joseph L. Andrus 
Head of Transfer Pricing Unit 
Centre for Tax Policy and 
Administration 
OECD 
 
14 September 2012 

 
Comments on the OECD Timing Issues Draft of June 6, 2012 
 
Dear Mr. Andrus, 
 
We are pleased for the opportunity to submit our comments on the subject matter.  Different 
approaches on comparability analysis may cause double taxation issues by also potentially 
increasing further the level of complexity that transfer pricing compliance has reached in the latest 
few years due to the mounting level of attention by tax authorities in more and more Countries. 
 
The ex-ante setting and the ex-post setting approaches have their own pros and cons and, indeed, 
may perhaps be more appropriate in different circumstances depending on facts.   
 
Transactions subject to transfer pricing adjustments have different nature.  Lump-sum sales of 
intangibles or real estate do differ from on-going sales of commodities or consumer products.  Long-
term turn-key projects do differ from supply of routine services.   
 
As a rule, third parties do agree prices in advance.  Third party transactions, however, may also 
include price adjustment mechanisms to reflect unexpected increase of costs of raw materials, for 
example, energy, oil, and any further element that may significantly affect respectively the cost and 
return on the transaction.  Besides, statutes or general principles of commercial laws in various 
Countries do include specific rules entitling one party to obtain compensatory adjustments where the 
counterparty may have benefited from so-called substantial unfair enrichment. 
 
Furthermore, transfer pricing policies have different features and characteristics.  Traditional 
transaction methods do differ significantly from transactional profit methods.  Ex-ante approaches 
may simplify compliance management if transfer pricing policy is based on budget data by not 
requiring year-end adjustments that may be necessary by applying the ex-post approach.  Any year-
end adjustment also gives rise to customs duties, VAT and other potential issues. 
 
Because of the variety of scenarios that may arise as a matter of fact, we wonder whether an 
absolute and unitary approach by all Countries to the ex-ante vs ex-post dilemma in all 
circumstances would indeed be the most appropriate solution.  Facts and circumstances may be such 
that different approaches may be appropriate depending on them. 
 
The choice between price setting and price testing by MNEs should therefore ideally be respected in 
the various Countries if the overall specific group policy is consistent with the nature of the 
underlying transactions, contractual terms, market practice, transfer pricing methods, or is applied 
consistently throughout the years, regardless of the standard approach adopted by the tax authorities 
of each country as a rule.  In particular, if an MNE applies the same method consistently for years, 
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the impact of the application of the other approach by the Revenue should only have a limited effect, 
often only in the nature of a timing difference, particularly where low-risk recurrent activities are 
benchmarked under the TNMM method. 
 
Rather than leading to a tax adjustment based on the overall Country tax policy about the setting vs 
testing method, the Revenue in any given Country may use its own customary standard policy as a 
risk assessment tool for selection of audit cases to be subject to in-depth transfer pricing review. 
 
If no major discrepancies are identified or no additional tax costs would arise taking into account the 
level of tax paid by the group in the other Country, tax authorities may surrender any further audit 
action on the basis of the overarching simplification principle, also to prevent costs and expenses of 
any MAP proceedings that will likely not lead to additional tax collections for both Countries 
together. 
 
If major discrepancies arise from the application of both approaches, the consequential in-depth 
investigation should analyze the consistency of the MNE’s overall transfer pricing policy throughout 
the years and their coherence with the underlying economic and contractual terms of the transactions 
under scrutiny.   
 
In respect of other transfer pricing aspects, in particular with reference to the recognition of the 
actual transaction undertaken, paragraphs 1.64-1.69 of the 2010 TP Guidelines do allow for 
disregarding transactions only in exceptional scenarios characterized by inconsistency between form 
and substance or abnormal conduct of the group companies.  Similar principles do apply with 
respect to intangibles when valuation is highly uncertain at the time of the transactions as per 
paragraph 6.28-6.35 of the Guidelines (paragraph 171 ff. in the June 6, 2012 Intangibles Draft). 
 
We wonder if consensus may be reached amongst the Countries by applying an analogous 
underlying principle that would entitle the tax authorities to challenge the timing approach chosen 
by an MNE only in exceptional scenarios whereby, for example, either an ex-ante setting or an ex-
post testing policy as outlined in the MNE’s transfer pricing reports and implemented in the 
contracts is contradicted by the actual conduct of the companies or an ex-post testing approach 
would be more coherent with the underlying transaction, eg, a long-term turn-key contract whereby 
price adjustments are the norm, and limited to scenarios whereby there is a material difference for 
multiple years. 
 
By applying analogous principles to the ones under paragraphs 6.28-6.35, an ex-ante setting policy 
would be disregarded in favor of an ex-post testing approach, or vice versa, only if, taking into 
account the specifics of the transactions at stake, third parties would have included price adjustments 
in their terms of agreement or not. 
 
Keeping a flexible approach on the ex-ante vs ex-post dilemma could also provide benefits to both 
parties in order to reach settlements on the transfer pricing if the policy is challenged from other 
standpoint.  We have experience of scenarios where the ex-post testing approach, as identified as the 
most appropriate in the circumstances, allowed to reach a settlement equitable to taxpayer and the 
Revenue in audit scenarios whereby ex-ante setting approaches had initially been applied by both 
parties to benchmark the annual results with significantly different results. 
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*   *  * 
 
Thank you again for the opportunity to participate in the discussion on the subject matter. 
 
Sincerely, 
 
Gaetano Pizzitola       Fabio Zampini 
Head of Cross-Border Tax Services     Cross-Border Tax Manager 
Crowe Horwath Italy       Crowe Horwath Italy 
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Dear Mr Andrus 

Timing Issues Relating to Transfer Pricing  
We welcome the OECD’s work on the difficult practical issues that can arise in relation to transfer pricing. 

We appreciate the opportunity to comment on the proposed modifications to section B of Chapter III of 
the OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations (‘the 
guidelines’). We also respond to the questions asked by the OECD on our experiences of the practical 
difficulties faced by our clients in respect of timing issues.     

We note that the consultation document issued on 6 June 2012 covers a wide range of points related to 
timing, and that as well as proposing some modifications to the existing guidelines the OECD are seeking 
input from business in order to better inform further work by Working Party No.6 in this regard and we 
have framed our comments accordingly.  We consider that some (but not all) of the issues raised are 
significant in practice, and would benefit from further focus by Working Party No.6 and amendments to 
the guidelines. 

Ex ante/ex post approaches and arm’s length behaviour 

As an overarching comment to this section, in our experience transfer pricing issues arise in the main in 
relation to substantive points of arm’s length pricing and not to minor issues around timing of information.  
We do not wish to suggest that this is a big practical issue, at least in relation to our clients based in the 
UK. 

The introduction to the discussion draft focuses on the favouring by different countries of the use of ex 
ante and ex post approaches for establishing arm’s length pricing, and associates timing issues with the 
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use of these different approaches.  However, in our experience it is the nature of the transactions 
themselves, relationships between the parties and comparisons with arm’s length behaviour by 
independent parties that will determine an appropriate approach. 

In the UK as in many other countries, transfer pricing legislation is framed in a manner that requires tax 
returns to be filed in accordance with the arm’s length principle.  This does not extend to requiring actual 
transactions between related parties to be priced at arm’s length for accounting or other purposes.  
However, in the UK as in most other countries with domestic transfer pricing legislation introduced initially 
as an anti-avoidance measure, the requirement to file tax returns in accordance with the arm’s length 
principle is a ‘one-way street’, with no ability for companies to self-assess an adjustment in their tax 
returns that reduces taxable profits.  Whilst for transactions with many countries with whom the UK has a 
double tax treaty Mutual Agreement Procedures (MAP) can be used to alleviate an ensuing double 
taxation, in practice given the multiplicity of transactions many organisations try to price their transactions 
at arm’s length or make adjustments to pricing before the year-end to bring their accounting into line in 
order to facilitate the filing of tax returns on an arm’s length basis in both countries. We discuss year-end 
adjustments further below.  

In determining whether arm’s length pricing for tax purposes is established on a price-setting or outcome 
testing approach a business will have recourse to the facts and circumstances of the case and behaviour 
of parties at arm’s length in similar circumstances.  The reality of third party transactions is that third 
parties do not have to conform to one approach to doing business.  Business arrangements are 
negotiated based on a number of factors, including the relative bargaining positions of the parties, the 
market conditions at the time and the parties’ expectations of the market conditions during the period of 
performance of the contract.  At arm’s length, contracts may fix prices in advance or may include price 
adjustment factors based on external influences or specify dates for price renegotiation points. Even then, 
price renegotiation may take place outside of these fixed dates, for example because one party wants 
certainty for making budgeting and capital expenditure outlay decisions, or because market conditions 
have made current pricing untenable. Whether such changes can be negotiated will depend on facts and 
circumstances.  It is notable that bad bargains are made at arm’s length, and unless the consequences 
are severe businesses may make profits or losses accordingly.   

In the related party context, for a one-off significant transaction it is possible that related parties will agree 
the price in advance and agree a contract to make clear the obligations and rights between them.  For a 
series of smaller, repeated volume transactions such as the purchase of goods for resale, it is possible 
that the related parties do not agree pricing in a contract in advance, but accept that the pricing will need 
to be adjusted to an arm’s length outcome for the tested party (for example for a distributor, perhaps 
under a resale minus methodology) before the filing of tax returns. For the filing of all parties’ tax returns, 
and based on part B of Chapter III of the current guidelines, both of these approaches are acceptable 
provided that the tax return is based on arm’s length pricing.  This gives some much-needed flexibility to 
organisations in managing their stretched resources for transfer pricing compliance as work may be 
spread over a longer period.  It would not be practical to insist that one or other approach should be 
mandated, as the already heavy administrative burden on businesses would become unmanageable. We 
do not think that such a consequence would increase compliance with the arm’s length standard and 
therefore is not in the interest of either taxpayers or tax administrations. 

Information regarding potentially comparable transactions 

When performing a transfer pricing analysis, we agree that businesses should use the best information 
available at the time that the transfer pricing analysis is prepared, and the information used should be 
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based on comparable third party data at the time the related party transaction took place or for the period 
that the related party transactions took place.  Where data from third party search databases is used, and 
this is in practice not real-time data, then taxpayers should make appropriate adjustments to the results of 
the third party analysis to take account of known market changes or other significant factors up until the 
date of the transactions.  However, where those factors are not significant, third party behaviour would 
not expect an adjustment to be made where a contract has been agreed in advance to set prices.   

For example, a company agreeing a contract in 2010 is likely to have had access to third party 
information from databases for 2008 and earlier.  2008 and earlier data may (or may not) differ 
significantly from the realities of the economic situation in 2010.  An example of this would be recent 
experiences of the automotive industries.  Trade in the automotive industry was significantly affected by 
the downturn in the global economy and the debt crisis at the end of 2008.  When negotiating a contract 
after 2008, prior years’ data would need to be adjusted by a car manufacturer to take into account market 
movements.  The market situation in the automotive industry continued to change in each of the years 
from 2008 onwards, to the extent that the terms of a contract negotiated between third parties in 2010 
would have been significantly different from one agreed in 2008 or earlier.  Such changes would need to 
be reflected in the pricing between related parties for each of the years concerned.  By contrast, in 
periods without a significant economic shift for businesses operating in a stable market and industry 
earlier period data may represent the best comparison for establishing arm’s length pricing – as would be 
used by third parties in their negotiations. 

It may be appropriate for businesses to reconfirm, at the time of filing their tax returns, that all information 
that could reasonably have been available at the time of the transactions has been included. However, 
this requirement does not extend to the use of hindsight by taxpayers or tax authorities.  

We reject any suggestion that tax authorities should use data available at the time of their audits to judge 
the accuracy of a taxpayer’s adjustments, where the taxpayer has used information available to them at 
the time.  A self-assessment process will de facto mean that tax authorities will be looking at transfer 
pricing analyses after a business, and it is unsatisfactory that tax authorities should be able to use the 
information available at a later date where taxpayers could not have used it at the time of preparing their 
analyses and filing their returns. The consequences of such an approach would mean that taxpayers 
would be unable to file their tax returns with any certainty, with a high risk of audit and potential for 
penalties. At the start of this section we suggested that it is substantive points of establishing arm’s length 
pricing and not timing issues per se that form the basis for significant transfer pricing work and dispute 
resolution.  We consider that this is the right balance and urge the OECD to make sure that this 
continues. 

Unless a contract contains a price adjustment clause, or business conditions move so dramatically as to 
demand a renegotiation (as discussed above) we do not believe that in many cases it is practical, 
necessary or appropriate to expect businesses to re-price for tax purposes contracts between related 
parties based upon information available at the year end, or the tax return filing date.  This is consistent 
with third party behaviour.  

We also note that certain transactions cannot be priced on an ex post basis.  For example, trading in 
commodities and foreign exchange cannot be priced retrospectively and must be priced ex ante, 
consistent with third party market practices. 
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Year-end adjustments 

Year-end adjustments can be a significant practical issue, depending on the country concerned.   Where 
multinational enterprises price their intra-group transactions on an ex ante basis and adjust the pricing in 
their accounts through the use of year-end adjustments, some tax authorities (mainly in non-OECD 
member countries) do not accept the adjustments as deductible.  This can lead to unrelieved double 
taxation unless MAP are pursued, with the associated cost and resources required from businesses and 
tax authorities.  We question whether this is a good use of the limited resources of both, as self-
assessment of the arm’s length position is the most appropriate starting point and in many cases year-
end adjustments relate to what would be considered ‘low risk’ transactions. Of course, tax authorities 
have the right to audit transfer pricing in respect of the companies resident in their countries, and this 
includes auditing any year-end adjustments, but it would be helpful if the OECD could encourage its 
members and observers to not reject year-end adjustments out of hand where national law permits.   

Post-transaction date developments 

We do not consider that it is appropriate for post-transaction date developments to be taken into account 
by taxpayers or tax authorities in assessing the reasonableness of comparability adjustments and 
financial projections.  This is the use of hindsight, and we do not think that this is appropriate as it is not 
commensurate with third party behaviour.    Bad bargains are made in third party business and it is not for 
the tax authorities to assume that this cannot happen between related parties. .  

The value of highly uncertain intangibles 

We recognise that this is a difficult issue: such transactions are often ‘high risk’ in terms of transfer pricing 
and there are genuine unknowns that need to be dealt with. 

Prima facie, we think that the general principles discussed in Chapter III of the guidelines (and our 
comments in this paper) apply equally to the valuation of highly uncertain intangibles as they do to other 
transactions.   

If an intangible (or other sizeable asset) of uncertain value is being sold on a date between unrelated 
parties, we would expect the following: 

• Due diligence to be conducted by the purchaser (and the seller) including but not limited to 
assessments of future revenue streams, future costs, market conditions and growth, risk 
assessment, competitor activity and legal protections available. 

• Both the seller and the purchaser to have personnel who are skilled and competent in making a 
decision of this magnitude, and who seek the necessary approvals. 

• The purchaser to have the funds available to purchase the asset and the financial capacity to 
bear the risk.    

• A contract to be agreed between the parties that sets out the terms and conditions of sale, the 
price, any circumstances where price adjustments may be made, and any warranties and 
indemnities provided by the seller. This will be a negotiation, and respective bargaining power will 
be important, as will the alternatives available to each party. 

To establish an arm’s length price, we think that such requirements should exist for transactions between 
related parties at the time that the contract is agreed.  (An arm’s length behaviour approach is not 
dissimilar to the approach taken by the OECD in its guidance on business restructurings in Chapter IX of 
the guidelines).  
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The key point here is to establish that the conditions are such that would have enabled third parties to 
agree to the transaction.  It follows that tax administrations should be able to audit the process and 
ensure that all information that should have been available to the parties at the time was taken into 
account, and that the parties had the capacity to bear the risk and make the decision to buy or sell.  It 
does not however follow that tax authorities should be able to use hindsight to test the forecasts and 
assumptions used in setting the contract price.   

It may be the case that the conditions between the parties, as outlined above and taking into account all 
factors, indicate that a price adjustment is to be included in the contract because this is what third parties 
would agree.  For example, this may be the case where, absent the price adjustment clause, the risk 
would be too great for one party to enter into the transaction given all other factors such as payback 
period, estimates of minimum revenue streams, financial capacity to bear risk etc. The use of price 
adjustment clauses will also vary between industries and a ‘one size fits all’ policy would create artificial 
situations.  

One of the practical difficulties in applying a contractual price adjustment clause at a later date is 
identifying at what later date the transaction should be priced.  For example, a pharmaceutical company 
may enter into licence arrangements in respect of a product being developed over a period of years.   The 
product may turn out to be very profitable (or not) after a contract date, where drug trials have taken place 
on a ‘double blind’ basis (i.e. the results of the trials are not know at the time of entering into the licencing 
arrangements) and the value of the product in open market terms may vary significantly as time passes, 
based on further trials’ information being released.   

In third party situations a price adjustment clause would have to be specified in a contract and not 
renegotiated later by one or other party to the transaction.  In arm’s length situations in some industries 
price adjustment mechanisms are uncommon, as third parties choose certainty.  To the extent that there 
is no contractual price adjustment mechanism, then it would be inappropriate to assume one where one 
would not exist at arm’s length.  

This is based upon experience of transactions between unrelated parties, but is also illustrated by 
decisions of the UK commercial courts (for example, in the case of Force India Formula One Team 
Limited and Aerolab SRL [2012] EWHC 616 (Ch)).  Further details are included in our letter to the OECD 
dated 13 September 2012 in response to the discussion draft ‘Revision of the Special Considerations for 
Intangibles in Chapter VI of the OECD Transfer Pricing Guidelines and Related Provisions’. 

Proposed modifications to Chapter III of the OECD guidelines 

Paragraph 3.67 – no comments. 

Paragraph 3.68 – the existing wording ‘during the same period of time’ is better than the proposed 
modification.  ‘At the same time’ is an unrealistic expectation for finding comparable data, and does not fit 
with cases where transactions are repeated throughout a year (e.g. head office services or such like).   

Paragraph 3.69 – similar to above, we consider ‘the same period of time during which the controlled 
transaction…’ in the third sentence to be better.  

Paragraph 3.70 – the word ‘confirmations’ may be misleading as many companies are self-assessing 
their compliance with the arm’s length position, and ‘analyses’ may be a suitable alternative. 

Paragraph 3.71 – no comments.  
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We would be happy to discuss further these issues and our comments with you. 

Yours sincerely 

 

 

John Henshall 
Deloitte LLP 
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Prepared By John K. Drewno, B.A., M.A., J.D.   
 
 
October 14, 2012 
 
 
Mr. Joseph L. Andrus  
Center For Tax Policy and Administration 
Head Of Transfer Pricing Unit  
Center For Tax Policy and Administration 
Organization of Economic Cooperation and Development,  
2, Rue Andre-Pascal 75775  
Paris, France 
 
Re: Timing Issues Related To Transfer Pricing 
 
Dear Mr. Andrus: 
 
Respectfully, and pursuant to your request and that of the OECD, please find contained 
herein comments, suggestions, and observations pursuant to the Model Tax Convention 
of the OECD Guidelines as they relate to Transfer Pricing Aspects of Timing Issues. I look 
forward to discussing these matters in more detail in person with you, the OECD, and its 
relevant Working Party No. 6. I look forward to continuing to work with you throughout 
the course of the year and on other Transfer Pricing Initiatives on-going with the OECD 
including, but not limited to, Transfer Pricing as it relates to Special Consideration For 
Intangibles and Safe Harbours. 
 
Introduction 
 
Having testified before the IRS and Treasury numerous times since 2004 with regard to 
Transfer Pricing Regulations on the Service Regulations and Cost-Sharing Regulations, I 
am intimately familiar with many of the global transfer pricing issues that have surfaced 
in a global legislative and regulatory environment with regard to Transfer Pricing 
Reform. Moreover, I have also provided testimony and acted as a Delegate to the OECD 
in 2009 and 2010 on Transfer Pricing in the Context of Business Restructuring. 
 
Having practiced Transfer Pricing in both a U.S. and OECD context, I will set out what I 
consider to be global issues that may not only impact OECD Based Countries, but 
countries that adopt OECD Guidelines for Transfer Pricing or some variant thereof. 
Based on practical experience, countries may adopt the OECD Guidelines as a partial 
foundation to their Transfer Pricing Laws, Regulations, Guidelines, Information Circulars, 
Country-Specific Statutory Authority, or a combination of two or more of the above 
aforementioned compliance mechanisms. As the U.S. Treasury, the IRS, and the House 
Ways and Mean’s Committee of the U.S. Congress have discovered, any disparate 
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changes in Transfer Pricing will create a challenge for global harmonization to a 
Multinational Enterprise (“MNE”) working in a global context with the only real 
resolutions leading to treaty relief or Competent Authority or MAP. 
 
Timing Issues And The OECD’s Commentary And Observations On Valuation Methods 
 
The OECD’s starting point is codified in the Discussion Draft entitled “Special 
Considerations For Intangibles” and takes the following position. 
 

“While some valuation techniques may be useful analytical tools in matters involving the use or transfer 
of intangibles, caution should be used in applying such techniques”. 

 
The OECD starts with the premise that ex ante valuation advocates maintain that their 
approach is superior because it only requires what business would have to do in 
transactions with unrelated persons. Advocates of ex post valuation argue that their 
approach is superior as it allows business the ability to adjust their results to 
contemporaneous third party outcomes as those outcomes become known. The OECD 
Discussion Draft also advances the following position.  
 

“Some countries are less willing to accept valuation techniques based on financial projections if the 
Guidelines take a restrictive view of the information that may be used to test the reasonableness of the 
projections or of the ability of tax administrations to impute renegotiation clauses or other risk sharing 

mechanisms to address the uncertainty of the valuation”. 
 
Moreover, in Paragraph 110, the Discussion Draft, in full, states the following. 
 

“While some valuation techniques may be useful analytical tools in matters involving the use or transfer 
of intangibles, caution should be used in applying such techniques. [In particular, it is important to 
consider the assumptions and other motivations that underlie particular applications of valuation 

techniques”]. (Emphasis Added). 
 
Discussion Draft Comments Of Valuation Methods And Options  
 
The OECD Guidelines as they currently stand capture the essence of all the subjectivity 
and assumptions entailed in ex post decision making and valuation methodologies. 
Given the common law tenants of freedom of contract and the benefits and perils 
associated with contract execution, absent a re-negotiation clause, the risk of making a 
loosing contact rests with the parties in an arm’s length setting. It is clear that Profits 
Based Transfer Pricing Methodologies are only preferable as a Method of last resort. As 
such, Profits Based Transfer Pricing Methodologies more closely share the 
characteristics of ex post valuation or ex post decision making in that they look to 
imperfect predictions of “what is reasonably foreseeable by the associated enterprises 
at the time the transaction was entered into” or more simply put – predictions or 
estimates based on uncertain or imperfect information. The “Reasonably Foreseeable 
Standard” should take into consideration information of predicted market and economic 
changes for up to 20 years or longer and or market or economic changes that are likely 
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to occur or are anticipated to occur. The test for the threshold question of the tax 
authorities is “whether the parties to the transaction would have reasonably anticipated 
these assumption at the time of the transaction” and would have reasonably realized 
the benefit of their bargain in the transaction. This author believes this “Look Back 
Approach” yields results that are unreliable and that have the potential to fluctuate 
from year to year based on assumption of useful life, estimated discount rates, and up 
to 20 years of uncertain forecasted sales estimates. Moreover, the approach seems to 
limit the tax authorities ability to achieve optimal tax compliance as the results of the 
methodology and transaction may drastically change after the Statute of Limitations 
expires.  
 
Moreover, valuations that produce variable results such as royalty rates on intangible 
property that vary from year to year are inherently unreliable as the nature of IP should 
be static if the contract provisions of the licensing agreement are being complied with 
and as any decay would ultimately be calculated into an unrelated party licensing 
agreement otherwise. This author disagrees with the OECD’s assertion.  
 

“In effect, independent parties in comparable circumstances would not base their pricing decisions on 
historical data alone.” 

 
In fact, negotiation and enforcement via intellectual property litigation of licensing 
agreements is most commonly and most accurately based on comparable and historical 
third party licensing agreements executed at arm’s length. One of the unique 
characteristics of Intangible Property is that it carries with it an inherent and intrinsic 
value as long as it is being legally protected and maintained. It is counterintuitive for a 
patent or trademark to lose all of its value, or double in value or loss half of its value 
within a one or two year time period that can be observed based on an ex post ante 
Valuation Approach that relies on arbitrary and capricious forecasted sales data, useful 
life estimates, and discount rates that all are typically predicted out for a 20 year time 
period. This anomaly or skewing of results can most commonly be observed during “Bull 
and Bear” Market Cycles when sales forecast and fluctuations are erratic or uncertain. 
 
In conclusion, this author believes that OECD Guidelines in Paragraph 4.38 and 4.39 
further complicate the Ex Post Valuation Process as Paragraph 4.39 states that which 
follow below.  
 

“ However, compensating adjustments are not recognized by most OECD Member Countries, on the 
grounds that the tax rate should reflect the actual transaction”. 

 
This paragraph seems to infer a lack of a “Look-Back Period” for a type of True-Up 
Payment before the tax return is filed. This author believes that the arbitrary and 
capricious and ever changing IP Valuation that changes from year to year based on 
projected sales forecast versus actual, the expanded time period for which the forecasts 
have to be accurate, and uncertain decision making will make ex post decision making 
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for Valuation and Transfer Pricing purposes an untenable, unreliable, and unwieldy 
proposition for tax authorities and taxpayers to administer and comply with. 
 
Once again, I appreciate the opportunity to provide testimony on these all-important 
issues of Transfer Pricing Timing Issues as they relate to Transfer Pricing and look 
forward to our continued work with the OECD and its attendant Working Party No. 6 on 
Transfer Pricing and International Tax Issues. If you have any comments or questions, 
please do not hesitate to contact me directly. 
 
Kindest Regards, 
John K. Drewno, B.A., M.A., J.D. 
 

****** 
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A member firm of Ernst & Young Global Limited 

Erns t & Young GmbH 
Graf-Adolf-Platz 15 
40213 Düsseldorf 
Germany 
 Tel: +49 211 9352 10601 
Fax: +49 211 9352 10694 
www.ey.com 

 

 

 

Joseph L. Andrus  
Head of Transfer Pricing Unit 
Centre for Tax Policy and Administration 
OECD 
 
via mail - joe.andrus@oecd.org 

12 September 2012 

Ernst & Young comments Safe Harbours and Timing Issues 

Dear mr. Andrus,  

 

Ernst & Young wishes to thank you for the opportunity to submit comments regarding the Discussion Draft of the 
OECD project on the “Proposed Revision of the Section on Safe Harbours in Chapter IV of the OECD Transfer 
Pricing Guidelines and Draft Sample Memoranda of Understanding for Competent Authorities to Establish Bilateral 
Safe Harbours” (the “OECD Safe Harbours Discussion Draft”) as well as on the OECD’s Draft on “Timing Issues 
Relating to Transfer Pricing” (the “OECD Timing Issues Draft”).  

Ernst & Young commends the work of Working Party No. 6 of the OECD Committee on Fiscal Affairs in its effort to 
improve the administrative aspects of transfer pricing and to provide practical guidance on the topics of safe 
harbours and timing issues. We are particularly pleased at the willingness of OECD to reconsider its position on 
safe harbours since this offers an opportunity to focus resources on more significant issues and we are sure that all 
countries and particularly the non-OECD countries will appreciate this move towards greater simplification. 

This letter presents the collective view of Ernst & Young’s global transfer pricing network. We agree to have our 
comments posted on the OECD website. 

If you have any comments or questions, please feel free to contact any of the following: 

Ronald van den Brekel  +31884079016  ronald.van.den.brekel@nl.ey.com 
Bernard Damsma +31884078534 bernard.damsma@nl.ey.com 
Michael Dworaczek  +49211935216006 michael.dworaczek@de.ey.com 
 

 
Yours sincerely, 
 
 
On behalf of Ernst & Young, 
Prof. Dr. Thomas Borstell 
Global Director - Transfer Pricing Services 
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1 OECD Safe Harbours Discussion Draft 
 

[Omitted] 

 

2 Comments on OECD Timing Issues Draft 
 
In a world of continued increasing complexity of transactions the existence of different approaches is a source for 
potential disputes. Ernst & Young welcomes the discussion entertained by the OECD regarding timing issues. To 
this respect the OECD Timing Issues Draft identifies a number of issues that arise when applying the arm’s length 
principle by the mere existence of these different approaches.  
 
Issue 1:  Related to the nature of the information regarding potentially comparable transactions that may be 
relied on by taxpayers and / or tax administrations in applying the arm’s length principle, particularly as it 
relates to the time at which such information must be available to taxpayers and tax administrators in order 
for the information to be utilized in a transfer pricing analysis. 
 
As far as it regards the nature of the information that may be relied upon by taxpayers, Ernst & Young is of the 
opinion that it should regard information which is / could be reasonably available to taxpayers. In this respect Ernst 
& Young would welcome if the OECD would recognize that adjustments to deal with expected changes in future or 
to overcome the time gap between available comparable party information and the time in which the related party 
transaction is taking place, would be restricted to situations in which the outcome of such adjustments would be 
reasonably accurate. Especially the suggested addition to include information on economic and market changes 
likely to occur that could have reasonably been anticipated has a very high risk of subjectivity. Although from a 
theoretical perspective it may in specific cases be true that an independent party not only bases its prices on other 
market prices observed at the moment of the transaction, the practical implications of the addition are paramount.  It 
creates great dangers of subjective challenges after the fact and increases the compliance burden of taxpayers. 
Instead of simplifying the application of the arm’s length principle, it will have the opposite effect. 
 
Issue 2:  Related to the making of taxpayer initiated adjustments to prices reported by taxpayers in their 
books either at year-end or when filing a tax return, in order to conform their prices and financial results to 
the requirements of the arm’s length principle.   
 
In order to potentially prevent that disputes might arise in case of taxpayer initiated adjustments the OECD might 
consider to produce an overview of member and (as many as possible) non-member economies’ position towards 
taxpayer initiated adjustments.  In this respect Ernst & Young would like to refer to the work already done in this 
respect by the EU Joint Transfer Pricing Forum.  
 
Another issue that can arise in this respect relates to the appreciation of the language in the respective treaty with 
respect to the possibility to file a mutual agreement procedure; i.e. the equivalent of article 25(1) OECD Model Tax 
Convention. Article 25(1) addresses the situation that the taxation not in accordance with the tax treaty is caused by 
the actions of one or both of the contracting states. If one is using a literal interpretation of this paragraph, one may 
argue that potential economic double taxation as a consequence of a taxpayer initiated adjustment would not qualify 
for initiating a mutual agreement procedure.  The OECD may consider amending the commentary on article 25 or 
include a clear statement in the OECD Transfer Pricing Guidelines in order to clarify that as a general rule a year 
end adjustment – taking into account the fact and circumstances of the case – should not be a reason to reject a 
taxpayer’s request to initiate a Mutual Agreement Procedure. 
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Ernst & Young believes that it would be in the interest of all stakeholders if the OECD clarifies its position on the 
application of the ex-ante approach in combination with taxpayer initiated year-end adjustments. In practice, such 
approach is often successfully implemented in practice. The OECD might consider recommending that these 
adjustments be allowed when applying the ex-ante approach, when specified conditions are met. One easily 
verifiable condition would be an ex-ante agreement allowing for a year end-adjustment and describing the 
mechanism used.  
 
Issue 3:  Related to the ability of taxpayers and tax administrations to consider information on post-
transaction date developments in assessing the reasonableness of comparability adjustments and financial 
projections. 
 
Ernst & Young is of the opinion that in principle the tax administration should follow the strategy applied by the 
taxpayer. So if the tax payer applies an ex-ante approach on a reasonable basis and the application of such an 
approach is allowed in that country, the tax administration should respect this method and be very restrictive in 
applying post-transaction date developments given the risk of hindsight.  
 
If the OECD considers to maintain the position that post-transaction information can be used, even if the taxpayer 
applied the ex-ante approach in a reasonable way, the OECD should consider providing some examples. We have 
difficulties with identifying situations in which it would be reasonable and at arm’s length to use such information 
without it leading to hindsight. 
 
 
Issue 4:  Nature of the Guidance that can be provided in Chapter VI of the Guidelines on situations where 
valuation of intangibles is highly uncertain as of the date a particular controlled transaction occurs (see 
paragraphs 6.28 to 6.35 of the Guidelines).   
 
With respect to this issue, we refer to our comments on the Discussion Draft of the OECD project on the transfer 
pricing aspects of intangibles. 
 

2.1 Paragraph-by-paragraph comment on OECD proposed changes to the Guidelines 
(OECD Timing Issues Draft) 

 

Ernst & Young  is of the opinion that the suggested amendment is correct from a systematic aspect. However, the 
lack of objective information will make it difficult to apply it in practice. Moreover, we would like to note that in 
practice multiple year data often are used to overcome comparability deficiencies. It is not clear to us what the 
impact of this amendment could be upon the common practice to use multiple year data. The OECD may consider 
to amend this paragraph to bring it more in line with practical restrictions.  

Paragraph 3.68 

 

Ernst & Young appreciates the attempt of the OECD in the amended paragraph 3.70 to capture the information 
available and the timing issue. However, we would like to note that in practice taxpayers also may perform outcome 
testing at an earlier moment in time than the moment of preparation of their tax return. The OECD may consider to 
replace “at the time the tax return is prepared” by e.g. “at the time the ex-post approach is applied”. 

Paragraph 3.70 

 
In this respect we would like to note that this paragraph is drafted from the perspective of the taxpayer. The OECD 
would like to consider adding the notion that tax administrations should not take a different moment in time than the 
one used by the taxpayer for its outcome testing. Such a divergence would not only raise practical issues, but 
moreover might lead to hindsight and unfairness. 
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Finally, Ernst & Young would like to note that it fears that the last part of the new last sentence, starting “where 
suitable comparability adjustments are made (….)” potentially will raise disputes. Paragraphs 3.47 – 3.54 TPG 
provide guidance on comparability adjustments. Neither of these paragraphs is using the terminology “suitable 
comparability adjustments”. Hence, we fear that using a new term in a sentence containing a notion that also is 
used on other places in the TPG potentially will trigger disputes. The OECD may consider maintaining the guidance 
provided in paragraphs 3.47 – 3.54 when referring to potential adjustments to be made to reflect the economic 
changes that occurred. 
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FIDAL is delighted to respond to the OECD’s request for comments from the 
business community in connection with the three draft papers that were issued on 6 
June 2012. We present our comments in the foregoing sections and would be pleased 
to discuss these in detail with representatives of the OECD and/or to present our 
comments at the next meeting with the business community and Working Party 6.  

 
1. 

 

Discussion Draft : Special Considerations for Intangibles in Chapter VI 
of the OECD  Transfer Pricing Guidelines and Related Provisions 

[Omitted] 
 
 

2. 

This guidance seems particularly welcome and well considered.  

Discussion Draft : Proposed Revision of the Section  on Safe Harbours 
in Chapter IV of the OECD Transfer Pricing Guidelines 

We have no particular comments to make on it. 

 
 
3. 

We limit our comments on this draft to the following: 
 

Draft on Timing Issues Related to Transfer Pricing 

• In our experience, tax authorities rightly expect taxpayers to make their best 
efforts to set transfer pricing on an arm’s length basis ex-ante. However, they 
also expect taxpayers to actively review and monitor their pricing and make 
adjustments to ensure that ex-post the transfer pricing result continues to be 
arm’s length, often notwithstanding the fact that such retroactivity is usually 
absent from third party dealings unless contracts are renewed and renegotiated, 
which does not tend to happen retrospectively.  
 
In general we consider that the use of an appropriately constructed arm’s length 
range should be sufficient to demonstrate compliance with the arm’s length 
principle and perhaps in practice there is less of a conflict of approaches than 
the OECD seems to imply.  
 
Further we consider that the OECD should not be supporting the regular 
expectation of ex-post adjustments except where these can be evidenced by 
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third party behavior, or perhaps in the case of limited risk and reward entities. 
 

• Many tax authorities take the approach that any self-assessed upward transfer 
pricing adjustment to profit on a tax return is evidence of significant non arm’s 
length behavior, whereas in reality taxpayers making such adjustments are 
attempting to be most compliant.  
 
It would help shift attitudes if the OECD could encourage compliance in this 
manner and change tax authorities’ assumptions about the motivation behind 
such adjustments. 
 

• It can be the case that taxpayers discover issues with their transfer pricing 
systems after the accounting year in which correcting adjustments can be made, 
or even after tax returns for the relevant period have been filed.  
 
To encourage compliance and the upholding of arm’s length principles, it 
would be helpful if the OECD could comment on the acceptability of 
adjustments in later periods and the avoidance of penalties, provided there are 
no tax attributes that could affect the amount of tax payable in relation them.  

 
KATE NOAKES, Partner 
01 55 68 16 57 
katenoakes@fidalinternational.com 
 
PASCAL LUQUET, Partner 
01 55 68 15 22 
pluquet@fidalinternational.com  

 
OLIVIER KIET, Partner 
01 55 68 16 15 
olivierkiet@fidalinternational.com 
 

XAVIER SOTILLOS JAIME, Director 
01 55 68 14 65 
xsotillosjaime@fidalinternational.com 
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Joe Andrus 
Head of Transfer Pricing Unit 
OECD 
Centre for Tax Policy & Administration 
2 rue Andre Pascal 
75775 Paris Cedex 16 
FRANCE 

14 September 2012 
 

Dear Joe 

Draft on timing issues relating to transfer pricing 
 
Grant Thornton UK LLP together with Members and Correspondent firms of the Grant Thornton 
International organisation welcome the opportunity to comment on the paper issued on 6 June 2012 
by the Secretariat of Working Party No 6, on timing issues relating to transfer pricing. 

Overview 
We consider that this is an important area requiring clarification because double taxation can arise 
when both ex-ante and ex-post approaches are applied to the same transaction by different tax 
authorities. Whilst it is in our view impractical to mandate a single approach in these matters, we 
believe further guidance from OECD would reduce the scope for inconsistent outcomes and 
minimise uncertainty for both taxpayers and tax administrations.  
 
Ex-ante ("arm's length price setting") transfer pricing is in our view preferable, but we acknowledge 
that the ex-post ("arm's length outcome testing") method can have merits, where for example: 

• detailed entity-level budgets are not available or are based on management accounts that may 
differ from statutory accounts; or  

• where pricing is derived from an expected arm's length margin consistently applied, based on 
comparables, that is not met at year end (and assuming there has been no significant change in 
functions, assets and risks).  
 

In these cases it may be appropriate to make adjustments or true ups at the end of an accounting 
period. Nevertheless it is rare in true third party arrangements for hindsight to be used in pricing.  

Proposed changes to Chapter 3  
We broadly agree with the proposed wording in paragraphs 3.67 to 3.71 as per the discussion draft. 
We acknowledge that an ex-post review may be a useful technique for tax authorities to determine 
which taxpayers to select for audit or to help taxpayers minimise the effort required to support the 
validity of pricing on an ex-ante basis. However, where tax authorities adopt different approaches to 
assessing the arm's length nature of an inter-company transaction, there remains the possibility of 
double taxation.  
 
Transactions between third parties (particularly for example, acquisitions of businesses) are often 
undertaken quickly to cement any potential competitive advantage but also to minimise costs. 
Transactions within groups can also take place quickly for similar reasons. The risk in such 
situations is that information available to a taxpayer on an ex-post review might not have been 
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available at the time of the transaction or the importance of it overlooked. However, such 
information could create a dispute between the taxpayer and a tax authority considering the matter 
on an ex-post basis. At arm's length independent parties can make bad bargains or simply have poor 
management and the same is true of transactions between connected parties. 
 
We note that whilst there are examples where transactions between independent parties are 
structured so that re-negotiation clauses, milestone payments or price adjustment clauses are 
included, they are not commonplace. We therefore consider that where reasonable effort is made 
(akin to what a third party would do) to estimate and document an appropriate arms' length price, 
there is no reason for a tax authority to modify the pricing by imputing milestone payments and/or 
earn-out clauses other than in exceptional cases. Where groups have undertaken reasonable efforts 
to justify their pricing approach, then the group should not be punished because of a different 
outcome to that expected, which is only apparent with hindsight.   
 
Changes to chapter 6 
Timing issues are also discussed in paragraphs 6.28 to 6.35 of the intangible assets section of the 
2010 OECD Transfer Pricing Guidelines and reiterated at paragraph 171 to 178 of the Intangibles 
Discussion Draft also issued on 6 June. We broadly agree with the approach set out in these 
paragraphs as it encourages both the taxpayer and the tax authority to consider the methodology 
that would have been applied at arm's length by independent enterprises at the time of a transaction.   
 
We welcome the helpful cross reference to paragraph 9.88 that has been added in the Intangibles 
Discussion Draft. For example the following wording in 9.88 is very important: "The mere existence 
of uncertainty at the time of the transaction should not require an ex-post adjustment without a 
consideration of what third parties would have done or agreed between them". Further, we believe 
additional wording here would help to confirm that simply because a company does not meet its 
projections, it should not automatically be subjected to an adjustment.   
 
Mutual agreement 
We welcome the encouragement to use mutual agreement procedures in resolving disputes that arise 
as a result of the application of different 'timing' approaches. However, we note that such 
procedures may be  time consuming and  uncertain, and therefore, where possible, we suggest that 
one approach should be given precedence by the OECD.  We also note the discussion around 
developing 'MOU's in the Safe Harbour discussion draft (also issued on 6 June) to try to reconcile 
the different positions of tax administrations in that area and we suggest that tax administrations 
might similarly find a way to bring their (often contradictory) approaches on timing issues closer 
together as well. 
 
Conclusion 
We believe that a 'contemporaneous' approach should be taken as far as possible when assessing the 
arm's length value of a transaction. We consider that the ex-ante basis is usually better aligned with 
the arm's length principle and that the use of this approach should be encouraged by the OECD 
wherever practical. 
 
We wish to thank Member and Correspondent Firms of the Grant Thornton International 
organisation for their support and input into this response. 
 
Yours sincerely 

 
 
 

Wendy Nicholls, Partner, Grant Thornton UK LLP  (wendy.nicholls@uk.gt.com) 
Elizabeth Hughes, Director, Grant Thornton UK LLP  (elizabeth.hughes@uk.gt.com) 
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September 14, 2012 
 
 
Mr. Joseph L. Andrus 
Head of Transfer Pricing Unit, Centre for Tax Policy and Administration 
Organization for Economic Co-operation and Development (OECD)  
 
 
Subject: Comments on the Discussion Draft on timing issues relating to transfer pricing. 
 
 
IFA Mexican Branch (IFA Grupo Mexicano, A.C. and hereinafter referred to as IFA MX) is pleased 
to comment on the above mentioned subject. Our comments on the interim draft are as follows: 
 
IFA MX believes that the document is not clear enough on the fact that there must not be a rigid 
position between ex – ante and ex – post approaches as practical evidence leaves room for 
flexibility (example would be welcomed); given that methodology selection determines the strength 
given to each approach. 
 
Finally, we would welcome further discussion on the definition of “contemporary information”, in 
particular, we believe that, although the document mentions that, in principle, the information of 
comparable uncontrolled transactions carried out at the same time

 

 as controlled transactions is 
expected to be the most reliable information, we would suggest the inclusion of “during the same 
period of time“, for instance, when using multiple year data. We believe this is of particular 
relevance to match the position of the tax payer (information available at the moment) and the tax 
authority (information available at fiscal yearend). 

 
* * * * * 

 
The members of IFA MX are pleased to provide these comments to contribute to the further 
development of the OECD Transfer Pricing Guidelines. 
 
Yours sincerely, 
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Document No. 151 
September 14, 2012 

 
Accounting & Tax Committee 

Japan Foreign Trade Council, Inc. 
 
Mr. Joe Andrus, 
Head, Transfer Pricing Unit 
OECD 
 
 

Comments on OECD “Draft on Timing Issues Relating to Transfer Pricing” 
 
The following are the comments of the Accounting & Tax Committee of the Japan 
Foreign Trade Council, Inc. in response to the invitation to public comments by 
OECD regarding “Draft on Timing Issues Relating to Transfer Pricing.” The 
Japan Foreign Trade Council is a trade-industry association with trading 
companies and trading organizations as its core members, while one of the main 
activities of its Accounting & Tax Committee is to develop the trade environment 
by submitting specific policy proposals and requests to government authorities 
concerning tax matters. (Member companies of the Accounting & Tax Committee 
of JFTC are listed at the end of this document.) 
 
                                            

 
Paragraph 3.70 states that, “suitable comparability adjustments are made to 
reflect economic changes that occurred between the time that the comparable 
transaction was undertaken and that at which the tested transaction was 
undertaken.” However, in reality, at the time the tax return is prepared, it is 
difficult to obtain objective information on economic changes in a timely manner. 
The proposed adjustment should therefore be limited to cases in which significant 
economic changes have been universally observed and taxpayers can obtain 
reasonably quantifiable information. 
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Japan Foreign Trade Council, Inc. 
 
World Trade Center Bldg. 6th Floor, 
4-1, Hamamatsu-cho 2-chome, 
Minato-ku, Tokyo 105-6106, Japan 
URL. http://www.jftc.or.jp/  
 
 
Members of the Accounting & Tax Committee of JFTC 
 
CBC Co., Ltd. 
Chori Co., Ltd. 
Hanwa Co., Ltd. 
Hitachi High-Technologies Corporation 
Inabata & Co., Ltd. 
ITOCHU Corporation 
Iwatani Corporation 
JFE Shoji Holdings, Inc. 
Kanematsu Corporation 
Kowa Company, Ltd. 
Marubeni Corporation 
Mitsubishi Corporation 
Mitsui & Co., Ltd. 
Nagase & Co., Ltd. 
Nomura Trading Co., Ltd. 
Shinyei Kaisha 
Sojitz Corporation 
Sumikin Bussan Corporation 
Sumitomo Corporation 
Toyota Tsusho Corporation 
Yuasa Trading Co., Ltd. 
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To Joseph L. Andrus, Head of Transfer Pricing Unit,  
OECD’s Centre for Tax Policy and Administration 

Date September 13, 2012 

From KPMG’s Global Transfer Pricing Services Practice 
(Clark Chandler) 

  

  Cc  Stephen Blough, Sean Foley, Loek Helderman, Andrew Hickman, Matthias Kaut, John Neighbour, 
Kari Pahlman, Rema Serafi, Prita Subramanian, Montserrat Trape, Brian Trauman, Francois 
Vincent, Matthew Whipp 
 

 OECD Invitation to Comment on the Discussion Draft “Draft on Timing Issues Related to 
Transfer Pricing” 

Professionals in the Global Transfer Pricing Services practice of KPMG welcome the opportunity to 
comment on the OECD’s Discussion Draft titled “Draft on Timing Issues Related to Transfer 
Pricing: 6 June to 14 September 2012” (“Discussion Draft”). 

The following comments take as a starting point the principle that the OECD Transfer Pricing 
Guidelines focus on establishing transfer pricing for tax purposes.  Hence the reference to “price-
setting” versus “outcome-testing” in paragraphs 3.69 and 3.70 can be misleading since the 
Guidelines do not determine how commercial prices should be set. 

KPMG would like to stress that the OECD Discussion Draft on timing should not depart from the 
general principle that at arm’s length parties establish pricing and other terms of a transaction ex 
ante based on what is known at the time.  Therefore, nothing should prevent taxpayers from setting 
and documenting their intercompany pricing arrangements ex ante.  That said, both unrelated and 
related party pricing arrangements (contracts) may contain provisions that allow for ex post 
adjustments that are contingent upon certain events and/or that are designed to reach specific 
targets. 

There may be merit in considering timing issues in relation to two different categories of 
transactions.  One is the ongoing arrangement which covers a flow of homogenous transactions 
tested over each year (examples may include a distribution arrangement, manufacturing contract, 
and services).  The second category covers more individual, one-off transactions under which terms 
may be agreed at the outset for a future period (examples may include licensing arrangements or a 
sales contract for a significant item or project).  There may be merit in separating the categories 
because the process of establishing the arm’s length price for tax purposes for the two types of 
transactions is usually different, and the differences can extend to timing.  Particularly with respect 
to the second category, there may be transactions in which the outcome of the transaction is not 
known or knowable at the time of the filing of a tax return.  (E.g., a construction project that extends 
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over multiple years, a pharmaceutical license for a Phase II compound, a multiple year distribution 
contract to develop a new market.) 

There are three discrete timing issues.  The first deals with respect for pricing and terms that are set 
upfront with specific terms and a specific allocation of risk.  Controlled taxpayers, like uncontrolled 
taxpayers, should be allowed to set transfer prices (for tax purposes) ex ante with a specific 
allocation of risk and based on certain expectations of future events.  Assuming the contractual 
allocation of risk was arm’s length at the time that the prices were set, tax authorities should not be 
permitted to impute adjustments simply because the ex post realization of results is different from ex 
ante expectations.  To do so is to disregard the upfront allocation of risk established in the 
contemporaneous agreement, and it is generally very difficult to find comparables that have 
experienced that same specific type and quantum of actual risk as a given tested transaction.  It may, 
however, be appropriate to require taxpayers to evaluate whether the arrangement would be 
renegotiated given subsequent events. 

The second core issue deals with what information should be used to evaluate transactions.  
Uncontrolled parties are forced to determine prices and contractual arrangements based on 
information that is known at the time, and therefore tax authorities generally should not use 
information that is not available to the taxpayer at the time that the transfer prices are established to 
evaluate and test the arm’s length nature of the transaction.  An example of this would be the 
discovery of a license agreement that is contemporaneous, but which is not available to the taxpayer 
until several years after the transfer prices were set.  As a general rule, this should not subject the 
taxpayer to penalties or other adverse consequences, and it probably should not play a role in the 
analysis unless there is reason to believe that the taxpayer could have had access to such 
information contemporaneously.  One exception to this principle would be that, in the case of 
pricing arrangements that have adjustment clauses, information available at the time that 
adjustments are made would presumably be used in making such adjustments. 

Third, the OECD Guidelines should not compel behavior that violates other regulatory requirements 
or which is likely to lead to double taxation.  Taxpayers have to comply with a range of rules that 
are related to, but not the same as, the OECD transfer pricing rules (e.g., customs, VAT, other direct 
taxes).  In many cases, the use of year-end adjustments is not accepted for customs/VAT purposes, 
and yet retroactive changes in transfer prices are viewed as changing customs and VAT values.  The 
OECD rules should not impose requirements for retroactive price changes that make it difficult or 
impossible for taxpayers to comply with other regulatory and tax regimes. 

Moreover, the tax authorities of many countries prohibit after-the-fact adjustments to transfer prices 
that lead to a reduction in local taxable income.  Different countries also have different filing dates 
and/or may not allow changes after the end of the fiscal year.  Once again, the OECD Guidelines 
should not require taxpayers to make year-end or other after-the-fact adjustments that will not be 
respected by the tax authority of the counterparty and therefore lead to double tax.  The OECD 
Guidelines should recommend that tax authorities accept both upward and downwards adjustments, 
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if those adjustments are made in accordance with the provisions of the contractual arrangements set 
when the transaction was entered into. 

Special Consideration for Intangibles 
The Discussion Draft on intangibles suggests that when the valuation of an intangible is highly 
uncertain at the time of the transaction, then tax authorities might reasonably impute price 
adjustment clauses in the agreement, shorten the term of the contract, assume renegotiation, or 
adopt any other approach they think third parties would adopt.  

All these approaches would typically involve tax authorities making changes to the related party 
contractual arrangements after the complete or partial resolution of the uncertainty present at the 
time of the transaction.  Given the nature of uncertainty, almost by definition, the actual results 
realized will differ from the results anticipated.  If the taxpayer sets prices at arm’s-length levels for 
the intangible, then the tax authority should not be permitted to test prices and impute adjustments 
simply because the ex post realization of results is different from the ex ante expected results, which 
will most likely happen in the case of intangibles (including in third party situations). 

The ex ante and the ex post approaches should target different circumstances and should result in 
different consequences.  If the taxpayer is using an ex ante approach, it is arguably attempting to 
prove the arm’s length nature of the process it followed in establishing its transfer prices.  If such an 
approach is followed and appropriately documented by the taxpayer, then the tax authority should 
not be entitled to use an ex post approach to suggest that price adjustment clauses or prospective 
renegotiations should have been included in the arrangement.  On the other hand, the ex post 
approach aims essentially at arguing that no adjustments should be made by tax authorities because 
the results of the transfer prices (however those prices were arrived at) fell within an arm’s length 
range of results.  If the taxpayer uses an ex post approach to justify their pricing, then tax authorities 
might be entitled to argue that price adjustment clauses or prospective renegotiations should have 
been considered. 

Nevertheless, the use of price adjustment clauses and prospective renegotiations should be strictly 
reserved for circumstances where such use is manifestly in line with what arm’s length parties 
would have done (and not just because the future cash flows relating to an intangible are uncertain) 
and where such use does not constitute recharacterization that should otherwise be subject to 
paragraphs 1.64 to 1.69.  In other words, one should closely analyze whether the addition of such 
clauses would change the terms and conditions of a given transaction so as to constitute the 
restructuring or recharacterization of the original transaction.  The guidance, in this instance, should 
follow the guidance provided in Chapter IX, which explicitly states that it is not sufficient grounds 
to recharacterize a contract just because the risk allocation is different from that between unrelated 
parties.  Moreover, it should be made very clear within the OECD Guidelines that any 
recharacterization of transactions must be in compliance with paragraphs 1.64 to 1.69.  In other 
words, the OECD should make it clear that nothing in any other paragraph or chapter of the OECD 
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Guidelines opens the door to recharacterization outside the parameters and criteria set by paragraphs 
1.64 to 1.69.   

Finally, we note that recent publications have shown that price adjustment clauses are still only 
agreed to in a relatively small number of cases.  We think that the OECD should also make this 
clear in their draft.  Additionally, a license can be also regarded as linking the return for the 
provided intangible to the actual performance of the respective business.  Furthermore, the OECD 
Guidelines should acknowledge that the transfer of intangibles or the conclusion of a license 
arrangement comprises risk for both parties, which could be already reflected in the discount factor.  
If an adjustment clause is agreed upon, this should be also reflected in the valuation (e.g. option 
pricing). 

Comments on Specific Paragraphs 
3.67. It seems unhelpful that the phrase “in comparability” has been deleted.  The guidance in the 
original 3.67 and 3.68 focuses on whether the timing difference between the transaction and the 
comparable data can affect the reliability of the comparison. 

3.68. The proposed changes make the guidance more definitive and prescriptive: “It is therefore 
important in documenting a transfer pricing analysis to identify and use information that is as 
contemporaneous as possible . . . .”  The prescription should be removed since it is not clear that 
contemporaneous information makes the comparability analysis more robust as a general principle 
without taking into account facts and circumstances.  If such importance is to be insisted upon, 
further guidance will be required covering the following points: 

• Presumably the reference to a “transfer pricing analysis” is a reference to comparability? 

• The Guidelines elsewhere make it clear that for any comparability factor it should be 
established whether the factor has a material impact on the condition being tested.   Any 
adjustments need to be reliable, involve questions of judgment, and should take into account 
costs and compliance burden.  Surely such sensible points should preface the prescription; in 
other words, it is only when timing differences between the transaction and the comparable data 
are likely to affect the reliability of the comparisons that comparability adjustments should be 
considered.  

• There is no discussion of when timing issues might have an impact on the condition being 
tested.  At the moment it appears that they always will.   

• How in practice would timing adjustments be made?  The principle should be that where timing 
differences between the transaction and the comparable data are likely to affect the condition 
being tested, then those comparability adjustments should be made on the basis of what could 
reasonably be considered at the time of the transaction.  
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3.69.  As previously mentioned, the reference to “arm’s length price setting” versus “arm’s length 
outcome-testing” can be misleading, since all methods under the Guidelines are intended to test the 
arm’s length price for tax purposes rather than to set commercial prices. 

3.69.  The changes made to the paragraph confuse two separate concerns.  The first is the potential 
difference between the period covered by the comparable data and the time of the tested transaction.  
The second concern is what consideration should be paid to economic or market changes likely to 
occur after the date of the transaction.  The two concerns need separate consideration to avoid 
confusion and uncertainty.  It is at this stage that considering two categories of transaction as 
mentioned in the general introduction may become helpful, since the first concern is mainly the 
TNMM timing of collection issue, whereas the second is the projections issue for intangibles. 

Therefore, it is suggested that the amendment should end at “. . .  between those previous years and 
the time at which the controlled transaction was undertaken.”  At this stage, it would be useful to 
provide guidance on how to make such comparability adjustments.  So, for example, if there was a 
difference between the two periods relating to over-supply, new technology, general economic 
environment (boom and bust), for example, then consideration should be paid to whether 
comparability adjustments should be made, based on what was known at the time of the transaction, 
and taking into account the reliability of such adjustments. 

The second concern relates to changes likely to occur after the transaction was undertaken.  It is 
difficult to see how this concern applies to typical TNMM analyses covered by the first concern.  
For a service company, for example, we may need to adjust the comparability analysis to take into 
account differences in market or other conditions between the comparability period and the year 
being tested, but there seems little need to factor in future conditions since they would be accounted 
for in subsequent annual testing.  It is here that the draft needs a new sentence or paragraph which 
states something like: 

“Where the conditions of the tested transaction are established at the outset for a period of years, 
then the comparability analysis will need to consider how future economic and market conditions 
that could have a material impact on the terms of the transaction would have been taken into 
account at the time of the transaction by independent enterprises in similar circumstances.  See in 
particular new Chapter VI 171-178 (as amended following consultation).” 

3.70.  The additional drafting is too prescriptive.  The new wording states that pricing adjustments 
should be made at the time the tax return is prepared.  It may not be clear exactly when a tax return 
is “prepared” but if the intended meaning is when a tax return is filed, then the guidance will lead to 
double taxation.  Tax returns are filed several months after the end of the financial reporting period, 
and not all companies in a group have the same financial reporting period.  Not all countries allow 
tax return adjustments, particularly downwards tax return adjustments.  Therefore, the guidance 
opens up two unacceptable practical problems: 
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• The first is that the pricing analysis effectively remains open until the tax return is filed, creating 
additional compliance work and uncertainty.  

• Secondly, the requirement is unfair since tax return adjustments, particularly downwards ones, 
are not universally available, and so the requirement will lead to double taxation. 

3.71.  It may be that this paragraph overstates the potential for divergence between a transfer pricing 
report prepared during the year and a report prepared after the year but before the tax return is 
submitted.  In practice, much the same comparable information would be used for both approaches.  
Any differences are more likely to arise from the general principle of what information is legitimate 
to take into account in any analysis.  There should be a clear statement that the analysis should take 
into account information available to the taxpayer at the time of the transaction, together with any 
comparability adjustments reasonably considered at that time. 
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Our ref MJZ/MJZ/MJZ 
 

Dear Mr Andrus 

We write in response to the request for comments on the Discussion Draft (Proposed Revision of the 
Section on Safe Harbours in Chapter IV of the OECD Transfer Pricing Guidelines) and the Draft on 
Timing Issues Relating to Transfer Pricing, both of 6 June 2012. We are pleased to offer our comments 
as follows: 
 
Proposed Revision of the Section on Safe Harbours in Chapter IV of the OECD Transfer Pricing 
Guidelines 

[Omitted] 
 

 
Draft on Timing Issues Relating to Transfer Pricing  
In our experience, these timing issues can be particularly problematic in transfer pricing methods 
involving profit splits and valuation models. For example, in the case of a residual profit split the issue of 
whether, how and when to ‘true up’ the transfer pricing with actual figures, ex post, arises. This often 
depends on when profit and loss information, and the metrics used to allocate the residual profit, become 
available. Information that forms the basis of published financial statements is subject to audit, while 
other metrics are not. The timing of validated figures and the degree of reliance that may be placed on 
them are both factors. 
 
In paragraph 3.69 we are concerned at the introduction of a requirement to consider “information on 
economic and market changes likely to occur after the time the transaction was undertaken, that could 
have been anticipated at the time the transaction was undertaken”. We feel that this is too subjective on 
two counts. First, it is difficult to know which economic and market changes are likely to occur. Economic 
forecasting is acknowledged to be a difficult science. Governments and financial institutions commit 
considerable resources with varying degrees of success. It seems a heavy burden to introduce this into 
transfer pricing compliance. Secondly, it is problematic to say, after the event, what could have been 
anticipated and what could not have been anticipated in advance. 
 
In both cases the benefit of hindsight is likely to be a temptation in evaluating, with detachment, what 
might reasonably have been predicted to occur. It also raises the question of who would make such 
judgements and how they might be properly qualified to do so. Our concern is that many respected 
economic forecasts would fail to meet a test of outcomes matching those forecasts, with sufficient 
consistency, for these purposes. 
 
We also have concerns about how paragraph 3.70 might be construed in practice. We welcome the 
recognition that, where it is difficult to apply the arm’s length principle ex ante, some taxpayers make an 

Page 55 of 135



  

 

  20145114.1 

ex post correction, or reasonableness check. Nevertheless, we are concerned that paragraph 3.70 might 
be taken to imply this as a requirement. There should be no indication that this approach is preferable, 
merely that it can be helpful where the taxpayer feels it would assist in applying the arm’s length 
principle. It should not create an expectation of a new standard or best practice. The concern is that this 
could become an additional, and excessive, compliance cost where it is not strictly necessary. 
We would prefer paragraph 3.70 to clarify that this analysis should not be expected as a matter of 
course. Consequently it is not a weakness where it is absent because the taxpayer has taken other steps 
to apply the arm’s length principle properly. 
 
We understand that the OECD will hold a public consultation, in Paris on 12 – 14 November, on the three 
transfer pricing Discussion Drafts that were released in June 2012 including the above. We would be 
pleased to attend the consultation and would be ready to address any of the issues we have raised as 
requested. 
 
Please contact the undersigned with any questions or comments. 
 

Yours sincerely 

 

 

Martin Zetter 
Head of Transfer Pricing 
on behalf of Macfarlanes LLP 

DD +44 20 7849 2945 
Martin.Zetter@macfarlanes.com  
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20 August 2012  

Mr. Joseph L. Andrus 
Head of Transfer Pricing Unit 
Centre for Tax Policy and Administration 
Organisation for Economic Co-Operation and Development 
2, rue André Pascal 
75775 Paris Cedex 16 
France 

Re: Draft on Timing Issues Relating to Transfer Pricing, issued on 6 June 2012 

Dear Mr. Andrus, 

I am pleased to respond to the OECD’s request for comments on this Draft.  

I am a Chartered Accountant and Chartered Business Valuator who has specialized in transfer pricing 
since 1996.  My career and practice at MDW Consulting Inc. deals with these issues and concerns.   
MDW is a member of the Altus Alliance, an international association of transfer pricing professionals. 

I understand this draft focuses on: (i) the information relied upon by the taxpayer at the time of the 
transaction, (ii) additional information, adjustments or both to be considered during the fiscal year of the 
transaction, and (iii) other information after the fiscal year that might be used during an audit of the 
transaction.  The challenge becomes what guidance should we provide taxpayers and tax authorities?  
Further, what guidance can we provide on this issue as it relates to the transfer of intangibles? 

Please contact me should you wish to discuss the attached comments in further detail.  I am available 
and interested in attending the public consultation to be held during the week of 5 November 2012. 

Sincerely, 

 

Matthew Wall CA CBV 

 

Cc: Ms. Michelle Levac, Chair of Working Party No. 6 and of its  
Special Session on the Transfer Pricing Aspects of Intangibles 
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Timing Issues Related to Transfer Pricing 
Information at the time of the transaction 

I agree with the revised guidance in paragraph 3.68, particularly if you were to only read the underlined 
words, which says “information relating to the conditions of comparable uncontrolled transactions at the 
same time as the controlled transaction is expected to be the most reliable information, and it is important 
to identify and use information that is as contemporaneous as possible to the controlled transaction.” 

3.68 In principle, information relating to the conditions of comparable uncontrolled transactions undertaken or 
carried out at the same time during the same period of time as the controlled transaction (“contemporaneous 
uncontrolled transactions”) is expected to be the most reliable information to use in a comparability analysis, 
because such information it reflects how the prices and other conditions that independent parties have 
behaved established in an economic environment that is the same as the economic environment of the 
taxpayer’s controlled transaction. It is therefore important in conducting a transfer pricing analysis to identify 
and use information that is as contemporaneous as possible to the controlled transaction, taking into account 
practical constraints created by the availability and collection of data.Availability of information on 
contemporaneous uncontrolled transactions may however be limited in practice, depending on the timing of 
collection. 

This suggests information at the same time is most reliable for pricing the related party transaction. 

Information in the fiscal year of the transaction 

I also agree with the revised guidance in paragraph 3.68, particularly if you were to read the underlined 
words shown above, but this time substitute “during the same period of time” for “at the same time”.   

This suggests information during the same period is relevant for pricing the related party transaction. 

I believe what should matter for the taxpayer and tax authority is that the related party transaction is 
priced using both relevant and reliable information in the same fiscal year of the transaction.  This would 
allow the taxpayer to record a transfer pricing adjustment (“TPA”) in the fiscal year of the transaction.   
In general, this should reassure the tax authority that the taxpayer is making a reasonable effort to insure 
the related party transaction is recorded in a timely, accurate, complete and documented fashion. 

However, the reliability of the information used by the taxpayer at the time of the transaction will be 
questioned by the tax authority when the TPA increases in amount, frequency or both during the fiscal 
year.  It might be that the information used during the fiscal year is more relevant and reliable than the 
information used at the time of the transaction.  This should – but does not always – reassure the tax 
authority that the related party transaction was adjusted to an arm’s length price in the fiscal year. 

It might help to include the above comments as new guidance to mitigate or resolve potential issues. 
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Information after the fiscal year of the transaction 

I agree with the revisions to paragraph 3.69 and 3.70 which provides some guidance for this issue, 
specifically when paragraph 3.69 says “pricing determinations should be based on information that was 
known or reasonably foreseeable by the associated enterprises at the time the transaction was entered 
into” along with the revisions in paragraph 3.70 when it says “pricing confirmations should be based on 
information available at the time of the tax return is prepared.” 

It would be clearer and more useful to include a new paragraph to explicitly say: 

In other than exceptional circumstances, information after the fiscal year of the transaction should not be used 
to determine or adjust the arm’s length price of a controlled transaction. 

This issue is referred to as “hindsight” – e.g., using information after the fiscal year-end to adjust the price 
of the transaction.  Pages 5 to 7 include decisions on hindsight by the Tax Court of Canada from cases in 
recent years, although there are more cases to consider that go back many years.   

After hearing the evidence and arguments by the taxpayer and tax authority in each case listed on  
pages 5 to 7, the Tax Court of Canada consistently state each case must be decided based on the facts 
and circumstances at the time without the benefit of hindsight – i.e., hindsight is not admissible.   

For example, below are a few quotes from recent decisions by the Tax Court of Canada regarding 
hindsight that, in general, represents most of the quotes by the Tax Court of Canada in recent years. 

Leriche v. The Queen 2010 TCC 416 Date: August 6, 2010  
 [43] … the Court must not second‑guess the business judgment of the taxpayer. As former Chief Justice 
Bowman noted in Nichol,[23] the Court should not use the benefit of 20-20 hindsight to substitute its judgment 
for the taxpayer's business judgment. … 

Williams v. The Queen 2009 TCC 93 Date: February 11, 2009 
[16] … the determination … was made and not with the benefit of hindsight … by a business person, that 
person does not know what the future will hold. Expenses should not be denied simply because a person, with 
the benefit of hindsight, made a poor business decision … it is not the place of the courts to second-guess the 
business acumen of a taxpayer whose commercial venture turns out to be less profitable than anticipated”.  

Loyens v. The Queen 2008 TCC 486 Date: August 29, 2008  
 [19] … This analysis is primarily fact-driven … requires scrutiny without the benefit of hindsight … 

Although there might be cases that allow hindsight, these cases are few and far between, which supports 
my recommendation that hindsight should not be used in other than exceptional circumstances. 

If other countries agree with Canada’s position, then the OECD guidelines and Discussion Draft on 
intangibles should limit or restrict the use of information after the fiscal year of the transaction. 
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Related party transactions involving intangibles 

Paragraph 6.30 of the existing guidance on intangibles says: 

6.30 In other cases, independent enterprises might not find that pricing based on anticipated benefits alone 
provides an adequate protection against the risks posed by the high uncertainty in valuing the intangible 
property. In such cases, independent enterprises might adopt shorter-term agreements or include price 
adjustment clauses in the terms of the agreement, to protect against subsequent developments that might not 
be predictable. For example, a royalty rate could be set to increase as the sales of the licensee increase. 

If the facts and circumstances show the anticipated benefits did not provide adequate protection against 
the risks posed by the high uncertainty in valuing the intangible, then paragraph 6.31 suggests this: 

“… would lead to the renegotiation of the pricing arrangements by mutual agreement of the parties …” 

It appears paragraphs 6.30 and 6.31 of the existing guidance is the foundation and path that leads to the 
use of price adjustment clauses in paragraphs 171 to 178 and Examples 20, 21 and 22 in the Discussion 
Draft for intangibles.  For example, paragraph 173 includes the following example: 

173. In other cases, independent enterprises might not find that pricing based on anticipated benefits alone 
provides an adequate protection against the risks posed by the high uncertainty in valuing the intangible 
property. In such cases, independent enterprises might adopt shorter-term agreements or include price 
adjustment clauses in the terms of the agreement, to protect against subsequent developments that might not 
be predictable. For example, a royalty rate could be set to increase as the sales of the licensee increase. 

There is the chance for a tax authority to misuse paragraph 173, leading to disputes.  If the tax authority 
intends to recharacterise a taxpayer’s transaction, substituting what independent enterprises might do 
(i.e., assumption), the onus is on the tax authority to produce third party transactions or data to support 
what independent enterprise have done (i.e., facts) in the same or similar circumstances. 

Based on the foregoing, please consider the following guidance for the Discussion Draft on intangibles: 

a) A tax administration’s examination of a controlled transaction ordinarily should be based on the transaction 
actually undertaken by the associated enterprises as it has been structured by them, using the methods 
applied by the taxpayer insofar as these are consistent with the methods described in Chapter II. 

b) If the contractual arrangements between the related parties include a price adjustment clause or other 
terms that require the use of information after the fiscal year of the transaction, the tax authority should 
then be allowed to consider and use this information as it relates to the contractual arrangements. 

c) If the economic substance of a transaction differs from its form, the tax authorities should then be allowed 
to consider the actual facts and circumstances (i.e., not assumptions) involving independent enterprises in 
the same or similar circumstances, and compare this to a transaction between related parties. 

d) In other than the exceptional circumstances described above, information after the fiscal year of the 
transaction should not be used to determine or adjust the arm’s length price of a controlled transaction. 
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Recent Decisions by the Tax Court of Canada on Hindsight 

Boisvert v. The Queen 2011 TCC 290 Date: June 16, 2011   

 [20] In hindsight, now that his obligations have been fulfilled, it is easy to argue that the consideration was 
substantially greater than the value of the services rendered. However, given the significant assets, it is 
equally easy to imagine the numerous potential problems that liquidating the estate could have involved. 

Campbell v. The Queen 2010 TCC 100 Date: February 19, 2010   

 [57] The Respondent took the position that CRL should have been shut down prior to the period when the 
Appellant in early 1999 did make that decision. Yet the evidence did not suggest that anyone at CRA made 
that request or suggestion to the Appellant throughout the years in which he continued on behalf of CRL to 
have regular and frequent discussions with CRA and, in particular, CRA officer Jim Fitzgerald. It appears that, 
throughout this period and in light of the many actions taken by the Appellant, there was tacit acquiescence by 
CRA. Hindsight is always remarkably correct but I must focus on the facts as they unfolded during 
this period. I believe CRA’s acceptance and apparent approval of the many actions and steps taken by the 
Appellant support that the Appellant was seen to be acting as a reasonably prudent person would do in 
comparable circumstances. [Emphasis added.] 

Arsic v. The Queen 2010 TCC 423 Date: August 11, 2010   

 [21] … In the end, I must attempt the difficult task of determining what a reasonably prudent person should 
have done or would have done in circumstances comparable to those in this appeal. It remains a question of 
fact tempered with a good dose of even-handed common sense. It is always easy to criticize the choices of a 
taxpayer when armed with the benefit of hindsight. However, I believe that the Appellant’s course of action, 
which he relied upon to ensure IEG’s remittances were paid, was reasonable in the circumstances and a 
course which other reasonably prudent people might be expected to choose if placed in a similar situation. 

Leriche v. The Queen 2010 TCC 416 Date: August 6, 2010  

 [43] As noted previously, the application of the paragraph 8(1)(f) purpose test must be based on objective 
factors. As the same time, the Court must not second‑guess the business judgment of the taxpayer. As 
former Chief Justice Bowman noted in Nichol,[23] the Court should not use the benefit of 20-20 
hindsight to substitute its judgment for the taxpayer's business judgment. The Appellant decided that 
supplies in addition to those provided by CIBC Wood Gundy were required to effectively carry on his 
operations. That decision was a business decision. It does not represent an unreasonable error in judgment 
that would cause the Court to question the business judgment of the Appellant. [Emphasis added.] 
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Buckingham v. The Queen 2010 TCC 247 Date: May 6, 2010 

 [65] In McKinnon (referred to above), then Associate Chief Justice Bowman stated as follows: 

… These cases are usually difficult. We start from the irrefutable fact that the payroll deductions or goods and 
services tax were in fact not remitted and so the CCRA looks to the directors. If one is so minded it is as a rule 
easier to dismiss an appeal by a director than to allow it. Frequently the director who is assessed is in difficult 
financial straits, cannot afford a lawyer and attempts to represent himself or herself. It is easy for the CCRA or 
the judge, with the benefit of hindsight, to tell the director all of the things he should have done. Here the 
CCRA is telling Mr. McKinnon “you should not have gotten into the business in the first place and once in it 
you should have gotten out sooner” I dare say that might have prevented the failure but everyone, including 
the government would have lost. That course of action would have been unreasonable. 

Payette v. The Queen 2009 TCC 348 Date: July 17, 2009 

[21] … The Federal Court of Appeal cautioned against being too quick to second guess the wisdom of a 
business judgment based on hindsight: The Queen v. Tonn[3]. 

Williams v. The Queen 2009 TCC 93 Date: February 11, 2009 

[16] It is also important to note that the determination of whether the amount would have been paid by a 
reasonable business person should also be made as of the time the expenditure was made and not with the 
benefit of hindsight. When expenditures are being incurred by a business person, that person does 
not know what the future will hold. Expenses should not be denied simply because a person, with the 
benefit of hindsight, made a poor business decision. As stated by Justice Rothstein (as he then was) in 
Keeping v. R., supra, in quoting from the decision of that Court in Tonn, “it is not the place of the courts to 
second-guess the business acumen of a taxpayer whose commercial venture turns out to be less 
profitable than anticipated”. [Emphasis added.] 

Boily v. The Queen 2008 TCC 92 Date: February 22, 2008  

 [20] Are negligence and carelessness a sufficient basis for completely rejecting the explanations provided? 
One's first reaction, with hindsight, might be to conclude that this question should be answered in the 
affirmative. However, it is always easier, with the benefit of hindsight, to see the shortcomings or weaknesses 
of a case. 

[21] I would point out that the present case is not one in which the decision that I must make turns essentially 
on self-serving oral testimony. It is one in which there is evidence (the cheques) which cannot be ignored and 
whose purpose does not allow of multiple explanations. 
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Douglas Zeller and Leon Paroian Trustees of the Estate of Margorie Zeller v. The Queen 2008 TCC 426 
Date: July 30, 2008  

 [21] The Dunham Report utilized the fiscal years, 1997, 1998 and 1999 in its calculations of maintainable 
earnings while the Wise Report used the 1996, 1997 and 1998 fiscal years. The use of different years resulted 
in an overall FMV difference of $1.7 million for Thompson. Mr. Dorweiler’s sensitivity analysis showed that the 
selection of the 1999 fiscal year by the Dunham Report had a $760,000 impact on the FMV of 701. He 
described the use of the 1999 fiscal year as an inappropriate use of hindsight. The Dunham Report gave 
equal weight to the earnings in each of the fiscal years 1997 to 1999. The inclusion of 1999 meant that the 
Dunham Report relied on seven months of post valuation day information. This included events such as the 
CAW negotiations, which concluded in November 1998, the emergence of internet contract bidding, the 
outcome of the GM strike, the ongoing management and shareholder dissension, and the negotiations for the 
GM contract renewal, which remained unresolved at the valuation date. 

Loyens v. The Queen 2008 TCC 486 Date: August 29, 2008  

 [19] The analysis set out in Moldowan, which remains the binding authority, requires an examination of the 
comparative financial results: (a) the investment of capital; (b) the relative commitment of time and effort; and 
(c) the consideration of the taxpayer’s mode and habit of work, as well as his farming operations’ actual and 
potential profitability. This analysis is primarily fact-driven. A court must assess the three factors 
cumulatively, and no single factor may be taken as determinative in isolation. The Appellant meets the first 
two factors. It is the third that requires scrutiny without the benefit of hindsight: [Emphasis added.] 

Ehrhardt v. The Queen 2008 TCC 112 Date: February 20, 2008  

[36] What steps could the Appellant have taken to prevent the failure of Real to remit net tax? She could have 
caused an audit to determine with certitude the state of Real’s accounting. This is easy to say in hindsight 
but not reasonable. The Group was going through a seasonal cash flow deficiency, it was reasonable for her 
to conclude that this would pass as it did every year. She was entitled to rely on the safeguards in place. The 
accounting was done by Laurell, supervised by her husband, and verified by KPMG. [Emphasis added.] 

Laflamme v. The Queen 2008 TCC 255 Date: April 30, 2008 

[50] As for the Appellant's expert, he testified that the $6.5M value established at the time by the accountant 
Mr. Cadieux was reasonable, just as the value now established by the Respondent is reasonable with the 
benefit of hindsight. In the submission of the Appellant's expert, Mr. Cadieux's approach was very prudent 
while the Respondent's expert's approach is very audacious.  
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COMMENTS REQUESTED BY THE SECRETARIAT OF WORKING PARTY No. 6 OF THE 
OECD CENTRE FOR TAX POLICY AND ADMINISTRATION ON CERTAIN TIMING ISSUES 
RELATING TO TRANSFER PRICING 

3.68 In principle, information relating to the conditions of comparable uncontrolled transactions 
undertaken or carried out at the same time during the same period of time as the controlled transaction 
(“contemporaneous uncontrolled transactions”) is expected to be the most reliable information to use in a 
comparability analysis, because such information it reflects how the prices and other conditions that 
independent parties have behaved established in an economic environment that is the same as the 
economic environment of the taxpayer’s controlled transaction. It is therefore important in conducting a 
transfer pricing analysis to identify and use information that is as contemporaneous as possible to the 
controlled transaction, taking into account practical constraints created by the availability and collection 
of data.  Availability of information on contemporaneous uncontrolled transactions may however be 
limited in practice, depending on the timing of collection. 

3.69 In some cases, taxpayers establish transfer pricing documentation to demonstrate that they have 
made reasonable efforts to comply with the arm’s length principle at the time their intra-group 
transactions were undertaken, i.e. on an ex ante basis (hereinafter “the arm’s length price-setting” 
approach)., based on information that was reasonably available to them at that point. Where such an 
approach is followed, pricing determinations should be based on information that was known or 
reasonably foreseeable by the associated enterprises at the time the transaction was entered into. Such 
information includes not only information on comparable transactions from previous years, but also 
information on economic and market changes that may have occurred between those previous years and 
the time at which year of the controlled transaction was undertaken, as well as information on economic 
and market changes likely to occur after the time the transaction was undertaken, that could have 
reasonably been anticipated at the time the transaction was undertaken and that would have affected the 
pricing that would have been agreed between independent enterprises in similar circumstances. In effect, 
independent parties in comparable circumstances would not base their pricing decisions on historical data 
alone. 

 

COMMENTS:  The document might consider clarifying that a flexible approach should be followed by 
the tax authorities in the ex-ante or ex-post documentation that taxpayers might prepare to the extent that 
said flexibility is due to practical elements such as transfer pricing method used, particular conditions of 
the intercompany transaction documented, etc. 

In general, MNE might use ex-ante documentation or analyses to set up their intercompany transfer 
pricing policies and the ex-post documentation for testing the actual arm’s length nature of the 
intercompany transaction.  It is advisable that tax authorities consider and respect the decision made by 
the taxpayer to use ex-ante or ex-post transfer pricing documentation given that if a consistent approach is 
followed throughout the years the result should be consistent under both approaches of documentation.  In 
any case, the decision made by a tax authority for not using the approach selected by the taxpayer should 
be explained. 
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James Phillips, VP Transfer Pricing, CGGVeritas Group 
Comments are provided in a personal capacity and do not represent the views of CGGVeritas 

Date: 14 September 2012 
 

1. Comments in relation to the OECD Discussion Draft - REVISION OF THE SPECIAL 
CONSIDERATIONS FOR INTANGIBLES IN CHAPTER VI OF THE OECD TRANSFER 
PRICING GUIDELINES AND RELATED PROVISIONS 

[Omitted] 

 

2. Comments in relation to the OECD Discussion Draft – DRAFT ON TIMING ISSUES 
RELATING TO TRANSFER PRICING 

Introductory Comment 

Timing issues are a real concern for businesses. They are a prime example of a situation where a 
business seeks to comply with its international tax obligations, with best efforts and due respect of the 
arm’s length principle, but still suffers more than single taxation or double taxation. 

Consensus, insofar as possible, on this issue would be welcome although different legal and 
administrative traditions would clearly render this difficult. 

From a business perspective, ex-ante transfer pricing is considered as often preferable and a closer 
representation to the arm’s length principle in its general conceptual form.  

The use of comparable data not available at the time of the transaction being entered into by tax 
administrations during audit procedures (for example comparable company results not entered into the 
typical commercial databases) during tax audits is particularly difficult to accept as being an 
application of the arm’s length principle.  

Greater emphasis on the use of ex-ante pricing also would go a great distance towards helping to 
resolve the customs duty issues raised by ex-post price changes, particularly in the context of the 
application of a TNMM method. This issue is of paramount importance given the general upward 
only adjustments currently allowed in customs duty regulations where duty rates represent a material 
cost for companies.  

China is a particularly important example where there are frequent conflicts between custom duties 
and application of an ex-post TNMM transfer pricing policy. 

In a third party situation, businesses would not renegotiate prices due to lack of cost-control of the 
other party, for example. They would, however, if the prices became a source either of disruption to 
business relationships or in cases where they were generating economic hardship to the point where 
either party would be better off walking away from the deal. 

As such, an ability to adjust is not per se negative but should be grounded in the concept of it being an 
exception and not the rule. 

 

3. Comments in relation to the OECD Discussion Draft – PROPOSED REVISION OF THE 
SECTION ON SAFE HARBOURS IN CHAPTER IV OF THE OECD TRANSFER 
PRICING GUIDELINES 

[Omitted]
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September 16, 2010 
 
 
Mr Joe Andrus 
 
 
Centre for Tax Policy and Administration (CTPA) 
OECD 
2,rue André Pascal  
F-75775 Paris Cedex 16 
France 
 

Dear Mr. Andrus, 

the undersigned is pleased to provide the following comments in response to the OECD 
Centre for Tax Policy and Administration’s public invitation to comment on certain timing 
issues relating to transfer pricing released on 6 June 2012. 

 
Introduction   

On June 6, 2012 the Organization for Economic Cooperation and Development (“OECD”) 
released the Draft on Timing Issues Relating To Transfer Pricing - Request For Comments 
Of The Secretariat Of Working Party No. 6 Of The OECD Centre For Tax Policy And 
Administration On Certain Transfer Pricing Issues. 

I hereinafter provide my comments on the Draft on Timing Issues Relating To Transfer 
Pricing.  

I. The ex ante and the ex post approaches 
 

• I will divide my comments in two different aspects. The first one would be the actual 
pricing of products and services in the practice the second, would be the pricing 
analysis for purposes of documenting the arm’s length nature of intercompany 
transactions. 
 

• I would ask you to imagine a company that has no related parties. A single company 
that is trying to set the prices for third parties. This single company would take the 
prices he used last year, analyze the new commercial, economic and contractual 
circumstances, increase in expenses etc. etc. to set the price always ex ante. No 
company sells products/services with an ex post price analysis. But here the question 
is what should we use for the documentation requirements and compliance, and the 
answer would probably be: It depends. 
 

• The case of multinational companies is more complicated than just saying one or the 
other, we have to set the price with the information that we have available and in 
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some cases like CPM w/internal comparable an ex ante approach is obvious, there is 
actually no reason why you should use an ex post approach in such a case. And in 
other cases, we would be using probably a ex post approach, Benchmarks of 
previous years in the case of TNMM or the PSM, to have an approximate AL range, 
and then use an ex post approach to document and confirm that we were within a 
certain arm’s length range. 
 

• It should also be taken into account, that in practice once you decide internally what 
method you will be using depending on the information available for a certain type of 
transaction; you usually use the same method following years, ceteris paribus. You 
change your methodology if the information or circumstances of the comparable 
factors change. In terms of information availability, the information that is available at 
a certain period of time in order to analyze a specific transaction is going to be the 
same kind of information available during the following years. And that could be ex 
ante and ex post depending on the transaction, circumstances and again information 
available. 
 

• Once again, if the taxpayer uses the ex ante or ex post approach is highly interrelated 
with the method that he applies to analyze the transaction and if it is an internal or 
external comparable. For example, data bases and third party information is available 
in some circumstances but not in all cases (e.g. Financial information of third parties 
is available after one year always ex post). But in the case of for example a Cost Plus 
with internal comparable why would you use an ex post approach? In reality and what 
we face as in house practitioners is a hybrid approach.  
 

• Although the changes in the draft do extend and justify the use of one approach or 
the other, it does not solve the main problem, what position should we adopt if we 
need to adopt both, is that alright?  
 

• However in the case of intangibles, the economic and commercial value of a tangible 
is totally different in terms of price development through time then an intangible. And 
also information available does not necessary is within yearly reports or yearly 
updated data basis. The best example of the differences, are the contractual terms in 
a commercial agreement for tangibles and the contractual terms of an agreement for 
intangibles.  
 

• From my point of view intangibles should be treated differently just because every 
intangible is unique and will develop differently through time.  
 
 
Brigitte Baumgartner 
International Taxation Manager 
Plansee Group Services GmbH 
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Discussion Draft – Comments on certain transfer pricing timing issues 

Dear Mr. Andrus, 

We appreciate the opportunity to provide our comments on certain transfer pricing timing issues, 
especially with respect to the practical implications of the two different approaches to applying the 
arm’s length principle, i.e. “the arm’s length price setting” approach and “the arm’s length outcome 
testing” approach. As requested by the Secretariat we will not only focus on the potential changes of 
the Transfer Pricing Guidelines, but also express our view regarding compliance and double taxa-
tion issues and possible practical steps to resolve difficulties encountered in practice. Our broader 
comments are based on the experience in the day-to-day business of a well-known multinational 
enterprise with the Headquarter in Germany and a presence in more than 40 countries. 

What is meant by the arm’s length price setting approach and the arm’s length out-
come testing approach? 

According to the amended paragraphs 3.67 up to 3.70 of the OECD Transfer Pricing Guidelines 
(TPG) taxpayers should base their transfer pricing analysis and the respective transfer pricing 
documentation on the prices and other conditions that independent parties have established in an 
economic environment that is the same as the economic environment of the taxpayer’s controlled 
transaction. Therefore the used information should be as contemporaneous as possible to the con-
trolled transaction, taking into account practical constraints created by the availability and collec-
tion of data. 

Based on a simple example we will focus on the mentioned practical constraints regarding availabil-
ity and collection of data, if benchmarking studies are used for determining the transfer price. For 
setting the prices for the year 2012 for a foreign routine distribution company the parent company 
performs a benchmarking study regarding resale price margins in October 2011 based on multiple 
year data (3 years). At that time the databases will usually provide sufficient data for the years 
2007, 2008 and 2009. For our example the assumption is that this leads to a median of the resale 
price margin of 3%. A benchmarking study performed in November 2012, based on the available 
data for the years 2008, 2009 and 2010, provides somewhat more contemporaneous information, 
but is still far away from the economic environment in 2012. This time the median of the resale 
price margin shows 3.5%. When filing the tax return in May 2013 another benchmarking study 

 

7 September 2012 

PricewaterhouseCoopers Aktiengesellschaft Wirtschaftsprüfungsgesellschaft  
BSH BOSCH UND SIEMENS HAUSGERÄTE GMBH 

Mr. Joe Andrus 
Head of Transfer Pricing Unit 
Centre for Tax Policy and Administration OECD  
2, rue Andre Pascal 
75775 Paris 
France 
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based on the years 2009, 2010 and 2011 provides a median of 4% for the resale price margin. Most 
probably, when the tax audit is probing the transaction the 2012 comparable numbers will be avail-
able. Based on 2010, 2011 and 2012 data the median amounts to 4.5%. 

If the company applies the arm’s length price setting approach, i.e. the transfer prices of the intra-
group transactions are on an ex ante basis, the result might look like the following. According to the 
amended paragraph 3.69 of the OECD TPG the pricing determinations should be based on informa-
tion that was known or reasonably foreseeable by the associated enterprise at the time the transac-
tion was entered into. From the perspective of a multinational enterprise with numerous different 
products the wording “at the time the transaction was entered into” can only mean the time when 
establishing the frame contract and providing the respective price list for the next year or a certain 
period of the year. The individual orders under the frame contract would be based on the pricelist 
without any amendments/price changes. This would mean, as a first step, the company would use 
the benchmarking study of October 2011 based on data for the years 2007, 2008 and 2009, i.e. a 
median of 3% of the resale price margin, to determine the price list. 

As stated in paragraph 3.69 of the OECD TPG, independent parties in comparable circumstances 
would not base their pricing decisions on historical data alone. As a consequence the transfer pric-
ing analysis should also include information on economic and market changes that may have oc-
curred between those previous years and the time at which the controlled transaction was under-
taken. This means, as a second step, the economic and market changes between 2009 and October 
2011 need to be analysed and taken into account, when determining the transfer price for 2012. In 
the current example there is a positive trend which would lead to an increase of the resale price 
margin.  

According to the amended paragraph 3.69 of the OECD TPG, information on economic and market 
changes likely to occur after the time the transaction was undertaken, that could have reasonably 
been anticipated at the time the transaction was undertaken and that would have affected the pric-
ing, shall also be taken into account. As a third step, the transfer pricing analysis in October 2011 
needs to incorporate financial projections for the year 2012. In the current example the positive 
trend is expected to continue, which leads to an increase of the anticipated resale price margin 
based on the financial projections for 2012. As a result this three step process does take into account 
historical data, but amends those data, if the more recent economic and market conditions as well 
as the financial projections for the respective year show a different situation, either positive or nega-
tive. Depending on the financial projections we assume for our example, the amended resale price 
margin is 3.5%. This margin would be applied when calculating the prices for the pricelist 2012. Any 
deviations between the planned margin of 3.5% and the actual result of the year 2012 would not be 
considered. 

If the company applies the arm’s length outcome testing approach, i.e. the transfer prices of the 
intra-group transactions are on an ex post basis the result might look like the following. According 
to the amended paragraph 3.70 of the OECD TPG, pricing confirmations should be based on infor-
mation available at the time the tax return is prepared, providing such information is related to the 
outcome of comparable uncontrolled transactions undertaken at the same time as the controlled 
transaction, or prior to the controlled transaction, where suitable comparability adjustments are 
made to reflect economic changes that occurred between the time that the comparable transaction 
was undertaken and that at which the tested transaction was undertaken. 

Again this would mean, as a first step, the company would use the benchmarking study of October 
2011 based on data for the years 2007, 2008 and 2009, i.e. a median of 3% for the resale price mar-
gin, to set their prices for 2012. As a second step the original prices will be amended based on the 
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benchmarking study in May 2013 (when filing the tax return). This study takes into account the 
resale price margin of the years 2009, 2010 and 2011 and shows a median of 4%.  

The example and the interpretation of the arm ‘s length price setting approach as well as the arm’s 
length outcome testing approach is based on the amended paragraphs 3.67 up to 3.70 of the OECD 
TPG. Two alternatives could also be considered: If the preferred approach is the arm’s length price 
setting approach and the prices are set only for the next year or even less, i.e. a period of the next 
year, based on benchmarking studies, why should there be a need to amend them to be as contem-
poraneous as possible. Why not just accept that there is always a time lag of about two years de-
pending on the availability of the benchmarking data. If all agree to base the transfer prices on the 
latest available data of a benchmarking study and always base the study on a certain time frame 
(e.g. three years), such a time lag is not a problem, because whatever market trend reveals, the ef-
fect will be taken into account, but only a little bit later. As alternative two it would also be possible 
to not at all focus on historical data, but only on financial projections based on publicly available 
data (market research). In that case, benchmarking studies based on historical data do not need to 
be performed and also do not need to be amended.  

The Pro’s and Con’s of an arm’s length price setting approach as well as an arm’s 
length outcome testing approach 

Based on the little example above, what are the pro’s and con’s of both approaches. The arm’s 
length price setting approach does have the advantage, that based on information at the time the 
transaction is entered into the transfer prices are set as discussed above and no further analysis or 
amendment needs to be performed, neither when more contemporaneous information is available 
after the transaction was entered into (deviations between actual and plan figures as well as on the 
comparables) including the point in time when the tax return is filed. As a consequence there 
should also be no debate on additional information available, when the tax audit is performed. This 
reduces the burden of compliance for the time after the transaction was entered into and also the 
risk regarding any future changes of the transfer prices of the respective year. It also totally aligns 
the transfer price with the arm’s length principle, as third parties would determine their price at the 
time when the transaction is entered into.  

On the other hand, to determine the transfer price based on the arm’s length price setting approach 
as suggested in the amended paragraph 3.69 of the OECD TPG needs additional analysis regarding 
the plausibility of benchmarking analysis based on historical data to either verify or amend the 
transfer price of the benchmarking study at the time, when the transaction is entered into. Such an 
analysis includes information on the economic and market conditions as well as financial projec-
tions at the time the transaction is entered into. This additional compliance burden is leveraged by 
the fact, that later on, i.e. after the transaction was entered into, no benchmarking study needs to be 
performed, neither at the end of the fiscal year (in our example in November 2012), nor when filing 
the tax return (in our example May 2013). If instead of the design of the arm’s length price setting 
approach according to the amended paragraph 3.69 of the OECD TPG one of the two variations 
discussed above would be applied, the additional burden would not exist. For alternative one, i.e. 
for benchmarking studies only on historical data no amendment is necessary and the same is true 
for alternative two, where the prices are purely determined on financial projections at the time the 
transaction is entered into. Potential discussions with the tax authorities in either jurisdiction 
would only focus on the benchmarking study or the market research data. The second alternative 
would furthermore eliminate the basic problem of all benchmarking studies that in most transac-
tions a comparable independent company engaged in the same country, operating in the same 
business environment with the same functions as the tested party is hard to find. 
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The arm’s length outcome testing approach as described in paragraph 3.70 of the OECD TPG has 
the advantage that for setting the price at the time the transaction was entered into, only the usual 
practice of performing a benchmarking analysis based on historical data needs to be performed. 
This reduces the burden of compliance at the time the transaction is entered into. On the other 
hand it bears the risk of possible future amendments of the transfer price due to new information 
available at the time the tax return is filed. Also a new benchmarking study needs to be performed 
at the time the tax return is filed (in our example in May 2013). As a consequence the burden of 
compliance is only shifted from the time the transaction is entered into, to the time the tax return is 
filed. In our example the tax return is filed at the same time in both countries. In reality there can 
be a significant time period between filing the tax return in one country and in the other country. 
Consequently the data to be used under this approach might differ from country to country with a 
risk of double taxation. For a risk-averse tax payer the outcome testing approach is not preferable, 
as the compliance burden is similar and only postponed, but the risk of a compulsory change of the 
transfer price stays until the tax return is filed. The arm’s length outcome testing approach also has 
several other negative implications: As the outcome is uncertain, there might be a need to increase 
tax risk provisions in the statutory accounts of the company due to a higher risk of later changes 
with an impact on tax rate differentials as well as a potential double taxation. An alignment of ret-
roactive price adjustments with the customs value might also be impossible and in countries with 
restrictions on money transfers it might have negative implications regarding certain payment re-
strictions.  

Design of an arm’s length price setting approach  

As stated above an arm’s length price setting approach could be designed differently, e.g. on a 
benchmarking analysis only based on historical numbers available at the time the transaction is 
entered into; or as described in the amended paragraph 3.69 of the OECD TPG, i.e. on amended 
historical figures; or on financial projections available at the time the transaction is entered into. If 
different designs of the arm’s length price setting approach would be allowed, the taxpayer needs to 
ascertain upfront (at the time the transaction is entered into), which design he will apply; to reduce 
the risk of double taxation, as the results of the respective designs might deviate significantly. This 
could be done on a country by country basis or as well for certain transactions. Depending on the 
applied transfer pricing method for a respective transaction, one design could me more sensible 
than the other. 

To assure some continuity the chosen design shall be applicable for the same time period as the 
underlying tool; i.e. when using a benchmarking analysis the same period should be applied as the 
time frame of the benchmarking analysis or when using financial projections the same period 
should be used as the detailed projections are performed. To avoid double taxation it is necessary, 
that not only the parent company and the foreign subsidiary agree on the applicable design as well 
as the time frame, but also for the respective tax authorities of both countries to allow and acknowl-
edge the respective design and time frames according to the agreements and the application of the 
parties. 

Connection between certain timing issues and applying valuation techniques based 
on financial projections 

For the arm’s length price setting approach the transfer price is determined on an ex ante basis de-
pending on the information of the economic and market conditions including financial projections 
reasonably available at the point in time the transaction is undertaken. Applying valuation tech-
niques as suggested in the amended Chapter VI of the OECD TPG based on financial projections is 
also on an ex ante basis. 
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As the Secretariat points out, some countries are less willing to accept valuation techniques based 
on financial projections if the Transfer Pricing Guidelines take a restrictive view of the information 
that may be used to test the reasonableness of the projections or of the ability of tax administrations 
to impute renegotiations clauses or other risk sharing mechanisms to address the uncertainty of the 
valuation. 

Although according to our comprehensive experience with financial projections, we do not think, 
that an ex ante approach per se leads to an increase of a principle agent information asymmetry, 
there are several mechanisms to prevent such a result: 

 First step: Test the reasonableness of the financial projections: 

 Analyse the value drivers of the company, especially compared to the competitors. 

 Analyse the economic and market conditions including assumed changes of these condi-
tions. 

 Analyse the financial projections reasonably available at the time the transaction was en-
tered into, especially regarding the assumptions of the projections and their sensitivity. 

 Compare the results of these analyses to find out any discrepancies. 

 Second step: Analyse the risk of financial projections: 

 Verify, whether the financial projections which are used in determining the transfer 
price are based on the officially approved planning figures of the company. 

 Analyse, whether these official planning figures are also used for incentive purposes. If 
so, find out the impact of that. 

 Compare the volatility of the financial projections short and long term with the overall 
volatility in the market/industry. 

 Third step: If necessary, share the risk of financial projections: 

 If step one and step two lead to the conclusion, that the financial projections are reliable 
they should be accepted as a basis for determining the transfer price according to an 
arm’s length price setting approach. 

 If step one and two lead to the conclusion, that the projections are not reliable enough, 
an alternative design of the arm’s length price setting approach should be chosen, e.g. a 
benchmarking analysis based only on historical figures. 

Due to the connection of the timing issues and the use of valuation techniques in the amended 
Chapter VI of the OECD TPG, we like to provide in addition a few comments to Chapter VI: 

As just mentioned we think that officially approved planning figures of a company are reliable 
enough to form the basis of applying valuation techniques and also to be used in determining trans-
fer prices. If in specific situations an industry is undergoing a major change, where the outcome is 
not yet clear, there are reliable economic techniques to analyse the respective implications of a dis-
ruptive innovation. Therefore we do not think, that there is a need for a specific section (D.4.vi) on 
arm’s length pricing for transfer of intangibles when valuation is highly uncertain at the time of the 
transaction. 
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Regarding valuation techniques we would very much appreciate, if a direct approach, such as the 
direct cash flow method or the incremental cash flow method would also be mentioned and briefly 
described in section D. According to our understanding currently paragraph 148 only focuses on an 
indirect method of deriving the cash flows attributable to the intangible.  

Paragraph 149 stresses that small changes in the discount rate or in the growth rate can have a pro-
found effect on the value. We would appreciate an additional hint, that this is rather true for a 
valuation based on perpetuity. As we believe, that most intangibles have a limited lifetime, the effect 
of these changes will rather be minor. We therefore also suggest to change the wording in paragraph 
95 from “many” to “most” intangibles have a limited useful life. 

Recommendations regarding the proposed amendments of the OECD Transfer Pric-
ing Guidelines 

As according to our analysis the arm’s length price setting approach provides more advantages than 
the arm’s length outcome testing approach we would very much appreciate, if the arm’s length price 
setting approach would be the preferred method in the OECD Transfer Pricing Guidelines. As there 
are at least three different designs of the arm’s length price setting approach possible, we like to 
suggest describing the possible designs, maybe also in respect to certain transfer pricing methods, 
i.e. traditional transaction methods as well as transactional profit methods. Helpful would also be to 
clarify, what is meant by “the time the transaction is entered into”. 

Last but not least, we like to thank the Working Party 6 of the OECD as well as the Secretariat of the 
Working Party 6 of the OECD for providing in such a short time frame an excellent discussion draft 
regarding the most important transfer pricing aspects of intangibles as well as certain transfer pric-
ing timing issues, both for a multinational enterprise as well as a consultancy practice. 

If we can be of any further assistance, please feel free to contact us.  

 
PricewaterhouseCoopers  BSH Bosch und Siemens Hausgeräte GmbH  
Aktiengesellschaft 
Wirtschaftsprüfungsgesellschaft 
 
 
 
WP StB Dr. Jutta Menninger Johannes Krabichler 
 

 

Bernhard-Wicki-Straße 8      Carl-Wery-Straße 34 
80636 München       81739 München 
www.pwc.de        www.bshg.com 
Tel.: +49 89 5790 6400      Tel.:+49 89 4590 2625 
jutta.menninger@de.pwc.com      johannes.krabichler@bshg.com 
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August 20, 2012 
 
By E-Mail: joe.andrus@oecd.org 
 
 
 
Mr. Joseph L. Andrus 
Head, Transfer Pricing Unit 
OECD  
Centre for Tax Policy and Administration 
2, rue André Pascal 
75775 Paris Cedex 16 
FRANCE 
 
 
Re: Public Comments on the Timing Issues Relating to Transfer Pricing  
 
 
Dear Mr. Andrus, 
 
Thank you for the opportunity to provide comments on the Timing Issues Relating to Transfer Pricing of the OECD 
Transfer Pricing Guidelines (the “Guidelines”). Please find herewith our comments and suggestions of issues to 
address. 
 
General 
 
1. After consideration of the proposed changes to the section on timing issues (the “Section”), we conclude the 

following:  
 

a. The use of the ex-ante method should be endorsed by the OECD, since this method provides the best 
indication of arm’s-length dealings, except for certain circumstances as described below. We believe that 
allowing both taxpayers and tax administrations to consider information that becomes available after the 
price setting for the controlled transaction takes place is inconsistent with the arm’s-length principle and the 
spirit of the Guidelines.  

 
b. Notwithstanding our overall position, we believe in certain cases an ex-post approach may be acceptable. 

For instance, where the controlled transaction includes valuable intangibles and where the valuation of such 
intangibles is sufficiently uncertain, an ex-post adjustment may be appropriate. This is consistent with arm’s-
length arrangements where, in certain circumstances, price adjustments clauses are included in arm’s-
length agreements to allow for ex-post adjustments1

 
.  

  
                                                           

1 See paragraphs 6.28 to 6.35 of the Guidelines on situations where valuation of intangibles is highly uncertain as of the date a 
particular controlled transaction occurs. 
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Ex-ante approach 
 
2. Member countries should be encouraged to use a unified ex-ante approach, for transactions not involving 

valuable intangibles, in order to prevent double taxation, prevent additional and unnecessary compliance costs, 
and to create certainty for multinational enterprises while adhering to the arm’s length principal. 

 
3. The ex-ante approach is also more practical to apply as it requires using information available at the time the 

controlled transaction takes place without a need to do true-ups once additional (or new) information becomes 
available. This is not to say, however, that when the price setting for the inter-company transaction is based on 
budgeted financial information, which turns out to be significantly different from the actual financials, no 
adjustment should be made. Rather, if inaccurate budgeting consistently causes the tested profitability to vary 
significantly from an arm’s length range, then it may be expected that required modifications be made in the 
following fiscal period so that an average of several years’ profitability is consistent with the range of arm’s length 
profit level indicators. However, in general, when the difference between the budgeted and the actual financials 
is not significant and could be reasonably anticipated by an arm’s-length party, no ex-post true-up adjustment 
should be made. 

 
4. Another important issue that must be addressed when using the ex-ante approach is the periodic review of 

reasonably available information. This is particularly relevant when the CUP method is used. The period of time 
for which a particular CUP may be used should be carefully evaluated given the changes that occur in the 
marketplace that may affect the pricing of a transaction. It is also important to have periodic reviews of 
reasonably available information when using other methods, such as the TNMM. In practice, it is often the case 
that the financial information of comparable entities is updated on an annual basis. Once the price setting is 
done for the year based on the financial information of comparables available at that time, the ex-ante approach 
must be followed. No ex-post true-up adjustment should be made if new information on comparables becomes 
available throughout the year, as this would create an undue burden for the taxpayer. 

 
Ex-post approach 
 
5. The use of the ex-post approach for controlled transactions creates numerous issues which undermine both the 

arm’s length principle and common business practices.  
 
6. Parties to an uncontrolled transaction do not typically re-determine the value of a transaction with updated or 

more reliable information that was not available at the time the transaction was entered into. In fact, arm’s-length 
parties will, at times, over-value transactions because their decision is based on the information available at the 
time they enter into a transaction. The examples of this from the economic literature are “buyer’s remorse”, or 
similarly, “the winner’s curse”. The only exception to this is where the controlled transaction includes valuable 
intangibles and where the valuation of such intangibles is sufficiently uncertain and it is likely that even under 
arm’s length transactions parties would allow for a periodic revision of the transaction following actual results 
over a defined period. In these instances, the ex-post approach may be considered as it would be consistent 
with the behaviour of arm’s-length parties. 

 
7. Second, the ex-post approach will undermine common business processes such as budgeting, which entails the 

use of information and forecasts, usually established at the beginning of every fiscal (or calendar) year, for the 
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duration of the year or more. The budgets are typically revised for use only on the ex-ante basis, and not the ex-
post basis.  
 

8. Finally, the use of the ex-post approach can create numerous issues for indirect taxes, such as value-added tax 
(“VAT”) and customs duty. Any ex-post adjustment to the price of goods or services may trigger a corresponding 
adjustment for VAT and customs duty purposes. This increases both the compliance costs and additional tax 
costs for taxpayers. This is especially true in certain jurisdictions, such as Canada, where, for example, a 
taxpayer cannot request a refund of customs duty because of a downward adjustment to the transfer price of 
goods. On the other hand, an upward adjustment to the transfer price results in additional customs duty, VAT 
and interest costs. 

 
 
Conclusion 
 
Thank you again for the opportunity to share our concerns, ideas and issues with the OECD on transfer pricing 
matters. As always, we encourage guidance from the OECD to facilitate the application of transfer pricing principles 
that can be applied in a practical way for both tax administrations and taxpayers.   
 
Yours very truly, 
 
Richter Consulting, Inc. 
 
 
 
 
Jennifer Rhee, CPA, CA    jrhee@richterconsulting.com 
Ihor Soroka, M.A.    isoroka@richterconsulting.com 
Vishal Nehra    vnehra@richterconsulting.com 
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Dott.Andrea Musselli 
                                                                                                                      To Messrs OECD Ctpa  
 

Observations on interim draft on intangibles , 
safe harbors and timing issues of transfer pricing guidelines  

(june 2012) 
 

 
 

1. General concepts, 
I start with basic question included in the draft : 

Business is requested to comment as to whether the formulation contained in 
section B,  successfully communicates the economic principles at issue, or whether 
another approach would more clearly convey the message that the determination of 
returns that are attributable to intangibles within an MNE group should be 
determined on the basis of relevant functions, assets and risks (OECD interim draft 
on intangibles - June 2012- para 26). 

I  think that partly  the formulation of the draft hits  the above mentioned target.  
I am going to explain why I refer to the adverb “partly”.  
Indeed in my opinions problems are not on theoretical definitions but on other parts of the drafts. 
In any case I start with comments on general concepts.  
On the theoretical point of view I think that reading the draft  on intangibles in connection with 
already existing parts  of OECD Transfer Pricing Guidelines (hereinafter Guidelines)  , the concept of 
the attribution of returns in compliance with activity, risks and assets should be clear. 
But interpretation and application of Guidelines and of arm’s length principle (hereinafter ALP) is ,in 
my opinion and as a matter of fact, currently so unsatisfactory  . One circumstantial  evidence  of 
that is i.e. ,on side of Administrations,  the sentence that   

 “Some countries recover very little tax from their transfer pricing audits or enquiries 
whereas others recover very large amounts from almost all their audits “ included in the 
OECD Report “(Dealing Effectively  with the Challenges of Transfer Pricing, OECD 2012 
page 17)1

                                                           
*** I am  grateful to prof. Giampaolo Arachi, Econpubblica Bocconi Milan, as well as Dr. Fabio Comelli of the IMF, who 
read a paper to be edited for International Transfer pricing journal by IBFD with similar concepts than in this paper,  and 
to Prof. Angelo Baglioni , Economic of uncertainty Catholic University Milan , all, for helpful comments on economic 
studies of actual transfer pricing by firms ,and on microeconomic theory . I am also grateful to Dr. Deloris Wright for 
helpful comments on the whole  paper. Any opinion and/or error is solely attributable to me. 

. 

1 Please note I used the term circumstantial evidence and not full evidence because it’s also possible that all 
firms whose income was adjusted up (in Countries where all audits end in an adjustment by Administration) 
breached the arm’s length standard; that seems to me not probable while it seems more probable that in 
those Countries  the arm’s length principle (ALP) is applied in a non consistent way with the way it’s applied in 
other Countries. 

On the other side one of the prevailing conclusion of a lot of economic studies is that transfer pricing 
constitutes an important channel of tax planning , perceived as an illegal way to breach  anti-avoidance 
legislations and the arm’s length principle despite tax Administrations audits based on the same principle.  

The mentioned conclusion is groundless because those studies give only circumstantial evidence of what they 
conclude  ; only when are available  information about how the firms’ integrated business risks  have been 
split between associated  units (located in various Countries) one can conclude whether intrafirms’ prices and 
contracts are (or aren’t) in compliance  with arm’s length pricing (ALP).   

Page 81 of 135



STUDIO MUSSELLI 

                            Corso Garibaldi 73 – Milan – Italy – www.studiomusselli.it Pagina 2 

In any case the concept of intangible is not strictly necessary to project transfer pricing rules .  
What is important (essential) is that a clear model of allocation (to associated entities)  of returns 
and of group’s incomes is included in the regulation.  
If I refer to current microeconomic studies about integrated  businesses and to contract theory one 
of most important concepts used for  depicting behaviors of independent parties is the concept of 
asset ownership  as “the right to control the use of asset (in particular, the owner can exclude 
anyone else from using it)” 2

 ” Asset ownership is relevant because it determines the threat point of the date-2-
bargaining game. If the buyer owns the asset, the default payoffs of both parties are 
zero. According to the Nash bargaining solution, the seller then gets half of the gains 
from trade at date 2, hence there will be underinvestment. 

 . Few words are able to explain this point of view and related 
bargaining mechanism : 

 If the seller owns the asset, she could sell her good on the spot market, while the 
buyer’s default payoff is zero”3

The (second) optimal solution (after ability to make a complete contract) to prevent 
underinvestment of firms ,when specific investments are planned,  to explain behaviours of firms 
acting at their best interest and possible equilibrium state  is to give , in the contract, the right to 
use the business assets to the seller ; what is important is just the (intangible?) property assigned 
by the contract : the right to use business assets, material or immaterial

. 

4

I try to resume . 
. 

The distributor position i.e. is the theoretical position of who is going to make a specific investment  
that has a value under a locked relationship (with producer) ;  the group form of enterprise is just 
the solution to prevent the hold up of his investment in advertising while Group solution can’t be  a 
solution for Governments that need an equitable division of tax revenues.  
The first best solution to prevent underinvestment of firms ,when specific investments are 
planned,  to explain behaviours of firms acting at their best interest and possible equilibrium state , 
is the ability to make a complete contract where distributor is fairly remunerated for his investment 
in each possible event : this is what is depicted as a normal marketer (example 4). 
The second best optimal solution (when the first best solution is not possible) is to give in the 
contract , the right (or a share of that right)  to use the business assets (the name) sourcing from 
investment to the seller : this is depicted as abnormal marketer (example 5).  
Here what is important is just the (intangible?) property assigned through the contract : the right to 
use business assets, material or immaterial. 

                                                                                                                                                                                   
Economic studies which are based  on database data to come to conclusion about generality (or categories) 
of firms  (i.e. the Bundesbank MIDI database , and so on) are not based on appropriate  information because 
database do not show how each group has individually split his own business risks. 

 For more details see an upcoming paper , A. Musselli , Saving arm’s length pricing: from economists studies 
myth to reality (provisional  title) ,which will be  edited in International transfer pricing journal , IBFD, 
November- December 2012 issue .  
Obviously some firms , in some cases (and this has been individually proved)  have  breached ,  breach and  
will breach  ALP.   
2 Patrick W. Schmitz ,The Hold-Up Problem and Incomplete Contracts: A Survey of Recent Topics in Contract 
Theory  BULLETIN OF ECONOMIC RESEARCH Volume 53: Issue 1, January 2001, page 1—17, see page 12-13. 
Edlin, A.S. and Reichelstein, S. (1996). ‘Holdups, Standard Breach Remedies and Optimal Investment’, 
American Economic Review, vol. 86, pp. 478—501. 
3 See Schmitz , supra note at page 13. 
4 This way of thinking would be also coherent with all patterns describing capitalism , classical (Ricardo etc) , 
neoclassical (Walras , Marshall) , Marxian economics till modern microeconomic and firm theories. In all these 
patterns the concept of asset is fundamental in charaterising capitalism.  
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This the right way theoretically pursued in the draft (para 49.50-51 of the draft ) already included in 
chapter VI of Guidelines) that is not explicitly expressed. 
In any case also the concepts included in the intangibles’ draft (returns of a group entity  must 
relate to functions performed  , assets employed and  risks assumed in the business) may reach 
similar effects as asset ownership concept that  I above mentioned.  This “non definition” of 
intangible included in the draft could be too abstract to be easily understood and could be enriched 
in the context  I above mentioned giving reason of the  bargaining game of parties in these 
contexts. 

2. Gudelines as a Janus Bifrons : suggestion on economic valuations but target of ruling 
taxation. Necessity to separate the ex ante firms’ view from the Administration audit ex 
post view ; timing issues draft  

Indeed I frankly perceive that the most important problems of Guidelines  interpretation and 
application source in force of the misunderstanding 5

This is not the place to discuss about the juridical nature of Guidelines, that usually are not internal 
laws of OECD Countries 

  currently and actually present between the 
double nature of Guidelines (as  Janus Bifrons) : they are written as to explain what  economic 
theory suggests about valuation process to set transfer prices with ALP but they are  targeted to 
serve as fiscal law.  

6

Here what I am going to underline is that in many circumstances Guidelines leave open some 
options to comply with  ALP   , (brief examples): 

, also if in some cases the internal legislation of  some Countries is just  
interpreted  in force of what  suggested by Guidelines  text  and without any national specific 
detailed rule. 

• Arm’s length range 
A range of figures that are acceptable for establishing whether the conditions of a controlled 
transaction are arm’s length and that are derived either from applying the same transfer pricing 
method to multiple comparable data or from applying different transfer pricing methods (Guidelines 
glossary). 

• transfer pricing is not an exact science (the requirement is found four times in the  
Guidelines  at paras. 1.13, 3.55, 4.8 and 8.3, to always allow more than one result as the 
arm’s length price)” 

 
I think that these words have (or should have) a practical juridical effect : firms have  at the 
moment they are setting transfer prices more than one option to set them at arm’s length ; this is 
particularly true when data on comparable transactions are extracted by databases where are 
included information about millions of firms and the user must extract the more comparable firms  
(in terms of function assets and risks – and other comparability factors recommended by 
Guidelines) to the intercompany   ones. 
 Perfect comparability is often not possible just  in these cases and more than one option is 
possible. 
Here firms i.e. may choice (giving arguments to do so) a method (most of times a profit comparison 
with external comparables) , and then a “target” PLI and , then , more, they must extract 
comparable firms’ and results . 
All  these processes and methods  leave open more than one proceeding to set transfer prices ; 
results produced by these different ways may end in having  more than one ,but all acceptable ,  
arm’s length transfer prices. 
This is clearly affirmed in Guidelines with the range concept of the arm’s length price. 
But I know that actually where more than one option is allowed and Guidelines do not prescribe a 
mandatory aspect of the proceeding  (and so it’s allowed a sort of flexibility) often when  firms have 
calculated a certain  price , several years later the  Administrations (rejecting or non rejecting  
method or some aspects of it chosen by taxpayers) use different methods and different 
                                                           
5 In fact if Guidelines would be well interpreted already now a lot of litigations should not exist 
6 Some scholars call Guidelines “soft law” 

Page 83 of 135



STUDIO MUSSELLI 

                            Corso Garibaldi 73 – Milan – Italy – www.studiomusselli.it Pagina 4 

comparables from those used by firms just to adjust firm’s transfer prices :  they adjust upwardly 
the audited firm ‘s income neglecting the process used by firms  years before. Therefore Legislator 
must do more than what is already done at this moment through  the range concept (and other 
concepts already present in Guidelines text7

Legislator might give  a strong  safeguard to firms , that are obliged to set in advance prices which 
will be audited later , that if they choose one of allowed options , then , years later , 
Administrations cannot neglect that –allowed – choice; obviously Administrations must challenge  
a non allowed choice;  but if same Guidelines leave open a space to estimator to make some 
assessments those assessments can  be amended ( with information available at operation time 
and not after) only when they are irrational and not because other assessments could be equally 
rational! 

). 

In my opinion timing issues of Guidelines must be projected in coherence with the mentioned 
safeguard. 
It’s not important if the comparable data to apply ALP must be available at the moment to do 
intragroup transactions or at the moment to fill the fiscal return or even later (so that data are of 
the same period of intragroup transaction and affected by same economic conjuncture) ; the real 
important thing is that Legislator specifies if one timing or both timings  are allowed so that a clear 
rule can be applied by firms and then audited by Administrations; if both timings are allowed it is 
not acceptable that firms choose one of the allowed processes  and then the Administrations (one 
Administration of a particular Country) neglect that choice on base of choosing the other one 
because “it’s more coherent with (economic?) ALP” ! 
About timing issues my opinion is that for practical reasons more than one option can be allowed at 
the sole condition that these rules are applied with coherence during firms’ life  (i.e. more than one 
method is allowed but when firms have chosen one of them same firms must continue to apply 
that method and Administrations , given that both methods are allowed , cannot neglect firm’s 
choice).  
If legislators want to restrict the options must clearly do that ! And this is really what is important 
on timing issue! 

3. The value , per se, of certainty about fiscal rules application 
Economists underline that uncertainty surrounding the proper fiscal rule to apply is detrimental for 
business  , because the immunity of property from arbitrary expropriation by governmental 
authorities is one of most important conditions for growth  of economies.8

In this period of recession, these negative consequences must be carefully evaluated by judicious 
legislators. The first signal of what is going on in reality is also observable in some countries where 
multinational enterprises protest their lack of certainty as regards rules of law and threaten to 
under-invest in those countries.  

 Uncertainty as to tax 
consequences (but also regarding administrative, labour law and other aspects of corporate 
existence) of cross-border transactions serves to discourage worldwide trade and investment, and 
worsens current difficulties related to growth. This is a significant negative consequence in terms of 
the lack of economic growth (not immediately and fully observable, but present nevertheless). 

I find some reference to these concepts in OECD draft on safe harbours (see i.e para 11) ,but I 
would like to underline that certainty about the rule to apply in real and specific cases is  a value for 
taxpayers but for Administrations too ;  I think that certainty about the right rule to apply is a 
general value, is a value per se , because in providing certainty to eligible taxpayers the law aids 

                                                           
7 Some aspects of the ( i.e. timing issues in comparability) existing Guidelines are indeed not fully coherent 
with this  target… 
8 W.J. Baumol ,The Free-Market Innovation Machine: Analyzing the Growth Miracle of Capitalism 
(Princeton University Press, 2002). See chapter 1. The limitation of state authority is historically significant: 
“The century after Magna Charta inaugurated the process of conceding the sanctity of property, including 
immunity from taxation without representation, a process carried to its conclusion in England in the struggle 
between Charles I and his parliaments” (at 69, emphasis added).   
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economic growth (and so more investments and more tax revenues for Countries) and also 
Administrations  to more easily focus on the breach or the non breach of the clear (on what is right 
and what is wrong) enforced rules (avoiding they are  same Administrations to depict the right rule 
to apply , ex post transactions, at the expense of legislator). 

4. What is necessary to clarify in the text of Guidelines and why is necessary to underline   
that pricing into an arm’s length range is a juridical concept (and not an economic 
suggestion).  

In my opinion Legislator (and OECD in this role ) must take a clear decision : 
a) or Guidelines enter more in details of rules to be applied  suggesting (rectius: enforcing) 

only one procedure and one way of proceeding  to set correct transfer prices when more 
options are in front of firms , all purportedly admitted by fiscal law  

b) or they leave more than one option allowed but  strongly underline that  a range of transfer 
prices is possible and that this is not an economic suggestion but a juridical statement! 

This last point of view might seem already included in Guidelines text but I think that often this is 
not complied with actually and in reality and so , given the fact what is mostly important is what 
really occur  and not what might  occur , OECD must find more incisive way to affirm the enforced 
rule also in changing some paragraphs of existing Guidelines. 
I think that  the most important work to be done on Guidelines text  should be aimed just  in 
parting when is necessary to act under the above mentioned line a) (working to better specify 
Guidelines text to focus  clearer  and binding concepts and behaviors asked to firms) and when is 
necessary to act under the above mentioned line b) (specifying that more than one method allowed 
to set transfer prices is  a juridical mandatory  statement). 

5. More details on intangible asset ownership assessment  ,  leaving some flexibility in the 
calculation  of non intangible owners’ remuneration and of both intangible owners 
remuneration (when both firms transact owning intangibles)  

I think that more details should be provided (previous point a))  in order to specify which is the 
group entity entitled to intangible returns of the business. 
While about the remuneration of non (intangible) asset owners, and of each of intangible owners 
when transactions are made between associated entities owning both intangible properties ,  
Guidelines should  clearly specify which are essential rules  for calculating those  remunerations but  
underlining that when more than one option is allowed , several (i.e a range) are the legal solutions. 
Obviously  one time the proceeding is so planned it’s not  acceptable that firms are blamed and 
that their incomes are adjusted up to have chosen one of allowed ways ; if Legislator think to have 
left too much freedom to firms in setting  transfer prices they have duty to enter in more details of 
regulations , narrowing  allowed options (but I think this is not the best way , I repeat, in case of 
non intangible asset owner remuneration and when the double intangible problem is present). 
Examples may become a useful tool in reaching certainty about rules to apply  in compliance with 
what above projected and with required  flexibility to reach mentioned goals. 
The Example may become a way where Legislator is able to give some detailed instructions in order 
to  consider as current some principles enforced in the general part of guidelines (also at expense of 
precision of analysis and so by making some simplifying assumptions); in this way readers of 
Guidelines are able to understand that if a severe analysis is possible , also given available data, 
conclusions follow the analysis but if available data do not allow conclusion in compliance with 
enforced principles (principles enforced in the general part of Guidelines) some simplified 
assumptions (as much as possible coherent to the general rule) allow to give a rule to specific case  
to be ruled ; this way of “producing” rules allow to enforce  predictable behaviors that when  
complied with by firms cannot be challenged , years later, by Administrations (similarly to safe 
harbours but with some peculiarities).  
I repeat that the step to give more details than details already given in Guidelines could be 
appropriate but it could be also appropriate to consider sufficient the details already present in 
Guidelines text if a strong safeguard (of no Challenges by Administrations) to firms that have 
chosen one of allowed prices would be enforced in same Guidelines text.  

Page 85 of 135



STUDIO MUSSELLI 

                            Corso Garibaldi 73 – Milan – Italy – www.studiomusselli.it Pagina 6 

6. An “ independent”   study to monitor ALP application could allow to better understand 
which are concrete problems in applying Guidelines. A proposal about the study  and on 
questions to be answered through it 

To verify whether transfer prices truly comply with the arm's length principle, due to the nature of 
the principle and to how this economic principle has become  a legal standard  data are required 
regarding how a group  of companies has “individually” organized its proper business in terms of 
risks assumed and assets employed by its units in various countries. No other ways are capable to 
reach grounded conclusions and I criticized some economic studies which have based their 
conclusions on data extracted by databases but that are not able to know individual groups’ 
division of risks among units : conclusions reached in this way are groundless in proving (or in non 
proving) the non compliance with the ALP by firms!9

An “independent” study could be projected by Governments or  OECD as part of the monitoring of 
the application of the OECD Guidelines, on a no-name basis (to respect the confidentiality of data of 
the tax Authorities and taxpayers) and with the target of improving future rules about the arm's 
length principle, rather than at constituting a further appeal for resolving current litigations 
between firms and Administrations. This would allow a fine-tuning of the application of the arm's 
length principle and a proposal of solutions to those problems. The OECD, with its highly skilled 
professionals, and in light of the organization's authoritativeness, would really be the best body to 
carry out this proposed study.

 

10

                                                           
9 See for more details a forthcoming article I am going to publish in International Transfer pricing journal by 
IBFD , or the “older”,  Musselli, Andrea, Arm's Length Intragroup Intangible Transfers: Economics, Regulations 
and Actual Behaviors (January 2006). ECONPUBBLICA Working Paper No. 108. Available at SSRN: 
http://ssrn.com/abstract=878443 or 

 Are litigations based on intangible owner identification? Are they 
based on calculations about non intangible owners’ remuneration or on splitting of both intangible 
owners’ combined profit? Are they based on remuneration of hidden permanent establishment? 
Answers would give important inputs in projecting Guidelines text changes. 

http://dx.doi.org/10.2139/ssrn.878443  
10 Indeed it would be important to project a study on ALP compliance through  data  of audited taxpayers by 
tax authorities and, perhaps, at the OECD level, on a no-name basis (with regard to both tax authorities and 
taxpayers) to be used to improve existing rules and not to constitute a further appeal on current litigations.  
 Here are some (humble) suggestions on hypothesis to be studied. 
On comparables extracted by database ,it would be interesting to know : 
– How much current litigation between taxpayers and tax authorities involves comparables extracted 
from public databases (set 1)? 
– Among this pool of litigation (set 1), which cases involve the basic assessment of setting the arm's 
length price in such a way that the tax authorities have asserted that the associated tested party was not 
comparable to the taxpayer's database set because it was the owner of intangibles, or bearer of 
entrepreneurial risks for the group business (set 1a)? 
– Under the pool of litigation remaining from set 1 after the litigation from set 1a is removed (and so 
where the challenge is not the categorization of the associated enterprise as an enterprise not involved in 
entrepreneurial risks that may be compared to independent enterprises in a database), which are litigations  
where the two involved Administrations  do not agree on same transfer price  (set 1b)? 
On litigations based on the concept of hidden permanent establishment :  

- How much current litigation involves a hidden permanent establishment that is challenged by tax 
authorities such that at the outset the tax authorities of one country have imposed a massive income 
increase related not to activities performed locally but to sales in a host country (set 2)? 
– How much litigation included in set 2 has concluded with the assessment of limited income in the 
hands of the hidden permanent establishment related to the actual activity performed where  the tax 
authorities have waived an assessment of income from sales in exchange for a waiver by the taxpayer of its 
right to appeal against recurrence of circumstances that trigger the deemed existence of the permanent 
establishment (set 2a)? 
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7. Specific observations on draft documents on safe harbours and intangibles 
In any case apart from the proposed  study  (which indeed could help a lot to focus real problems in 
applying Guidelines) I make some specific observations on draft documents of OECD about safe 
harbours and  intangibles. 

8. The draft on safe harbours 
I appreciate a lot the moving  of the safe harbour draft  on bilateral safe harbours  just because: 

• I above affirmed that certainty about rule to apply is essential : on non intangible owners’ 
remuneration some flexibility may be kept but in any case a safe harbour on remuneration 
when it has been assessed that the entity is a non intangible owner is a right way to solve 
the problem ; here precision is exchanged against simplicity and certainty and this is a good 
job given the nature of non intangible owner entity (low risk firm) at audit. 

• I do not subscribe to  words on tax planning on the draft (see i.e. para 28 11

• What I find so appropriate is the possibility to have distribution, research and 
manufacturing activities included in the possible (bilateral)  safe harbours on  low risk firms 

). Obviously 
firms may misuse provided safe harbours  but when this occurs Administrations has power 
to stop that misuse (and this would just be their duty). Tax planning must not be perceived 
generally and in every case as a “bad” job ; tax planning is a bad job i.e. when transfer 
prices do not reflect activity (risks assumed , key function staff control and so on) of the 
involved firms ; but tax planning has also a “good” meaning when one understands the 
need that firms , as per any other production factor , must know in advance which is the 
cost deriving from their activity  localization (tax rate and taxable amount  may be 
perceived as the cost for localizing firm in a specific  territory). 

•  but  what I find also more appropriate is the protection of enterprises eligible for safe 
harbour against the challenge of being a permanent (hidden) permanent establishment of 
the foreign principal associated firm; this is a path that i.e.  USA and Mexico have 
historically run about maquilladoras (with some specific aspects) . This way of ruling is able 
to contrast the paradox that when  enterprises are going to lower functions performed and 
risks assumed may become the (hidden) permanent establishment of the foreign entity ; 
often the permanent establishment income is adjusted (here I do not call back reasons why 
this happens)  to a value that is huge and not related to performed functions and assumed 
risks and this is just a paradox because the lower the risks and function are going to be 
performed and assumed the lower (average) remuneration (and volatility) must be ; OECD 
Report (authorized approach) in  2008 on permanent establishment contrasts misuses of 
hidden permanent establishments adjustments  but often this is not sufficient ; 
paradoxically this happens to the  simplest  economic  firm as the low risk permanent  
establishment. The draft in this case is particularly appreciable on certainty  provided to 
taxpayers about the fact that when the price is correctly included in the safe harbour rule 
the entity may be not challenged as a permanent establishment of the foreign associated 
Principal . 

• The drawback of this way of doing is that the bilateral safe harbour  program is a voluntary 
program given to Countries ; the bilateral safe harbours  will be current only between those 
Countries that will do that negotiation and so the real and actual influence on the transfer 
pricing arena will be disclosed only when one will be able to count  which Countries will 
adhere to the program 

9. The interim draft on intangibles 
10. The definitional aspect 

                                                           
11See para 28 “ Enterprises may have an incentive to modify their transfer prices in order to shift taxable 
income to other jurisdictions. This may also possibly induce tax avoidance, to the extent that artificial 
arrangements are entered into for the purpose of exploiting the safe harbour provisions. For instance, as safe 
harbours are generally applicable to “simple” or “small” transactions, taxpayers may be tempted to break 
transactions up into parts to make them seem simple or small” 
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The draft (para 5 above all -and following) is focused on what is not an intangible (is not a physical 
or a financial asset) ; then the draft continues in specifying  that one must not focus on legal or 
accounting definitions because the   target is to match the behaviour of independent parties.  
Here I think that in any case  the non definition is a better way than the wrong definition,  maybe 
reached in attempting  just to define. 
However what I can suggest is to follow the line of the independent parties behaviour already 
chosen in paragraph  5,  but to try to go further on. I think that the best way to give a broad 
definition of intangibles in this context is just to exclude what it’s not intangible (as till now this is 
done) but also  specifying which is the model implied in Guidelines to match independent parties’ 
behaviour. 
The notion of bottleneck input as sunk costs creating a competitive advantage for existing firms  or 
a barrier to free entry of new firms is one of best way to give an idea of what is an “intangible” also 
in the transfer pricing context. 
Therefore  also right to use an asset as the ownership of that asset  ,physical or immaterial , may 
constitute an intangible contractually disposed; a physical asset (including goodwill of the business) 
too may become an intangible when is able to create a barrier to free entry of new firms and/or   a 
competitive advantage on other existing firms and is contractually disposed ;  ownership , we say 
again, may have contractual origin (and this is recognized in the interim draft) because in certain 
cases when investment create  esternalities  the property ownership factor agreed in a contract 
may solve the underinvestment problem and may prevent moral hazard conducts of the buyer. 
This is the typical case of the distributor- marketer who without an appropriate remuneration or a 
reward set as a portion of the ownership of the commercial name that is trying to improve  would 
not make marketing investment  at the sole benefit of the producer . Here a spot transaction is not 
able to allow business  (marketing of distributor) while only contractually is possible to give rules in 
a way to prevent moral hazard of producer at expense of distributor. 
I think  United Kingdom  Administration (HMRC)  makes reference to similar concepts, observing 
that it is necessary to investigate which is the implied model in the OECD Guidelines. You can see 
HMRC Manual on transfer pricing  12

 “Although the term ‘bargaining power’ is not used in the OECD Transfer Pricing 
Guidelines the concept is implicit in references to relative bargaining and competitive 
positions, for example at 1.30 and 3.19”(emphasis added). 

 where is affirmed  that 

The model implying the assumption of specific risk pertaining to  the single enterprise 
(multinational)13

11.Identifying intangibles 

  that in a case of positive development of the investments become an intangible , 
in term of a bottleneck input granting a competitive advantage will be dealt with also further on. 

From para 13 to 26 analysis is dealt with in saying what may constitute intangibles  and what may 
not ; I agree with  the great part of analysis; but I think conclusions of this part depend many times 
to facts and circumstances while solutions of what may constitute or may not constitute an 
intangible could be better dealt with by reference  to the economic model implied in guidelines that 
I above mentioned. 

12. The economic  model implied in para 26 and 37? 
I refer to Hines economic model14

                                                           
12 available at 

 when the arm's length principle is complied with by assigning: 

www.hmrc.gov.uk/manuals/intmanual/INTM467085.htm 
13  Specific risk pertaining to the multinational at focus are depicted in contrast to generic functions assuming 
risk available on the (functional) market 
14 J. Hines, The Transfer Pricing Problem: Where the Profits Are, NBER Working Paper w3538 (December 
1990), at 26, available at http://ssrn.com/abstract=226838. When intangibles are developed not 
simultaneously but rather in sequence, the rule is not appropriate because connecting costs, when they have 
been invested at different times, would not allow an appropriate consideration of the different degrees of 
their risks. 
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-  anything more than a “normal” economic return 15

- extra profits or losses (that remains from global results of the whole group after having 
assigned normal returns as above) have  to be parted on location base costs (and on related 
affiliates) share assuming entrepreneurial risks  . 

 to those affiliates that do not 
participate in risks (hereinafter also named entrepreneurial risks) that generate potential 
extra profits or losses . 

I think that para 26 and  para 37 correctly refer to functions , asset and risks and are affected 
(consciously or not) by  the above mentioned economic  model in  identifying  intangible owners  
(extra profit or loss collectors of the whole business);  nor are the arrangements or the formal 
registrations of patents or trademarks , that may change this perspective related to real activity 
performed!  
This is an appropriate point of view that (as specified in the draft) must be coordinated with 
chapter IX of Guidelines instruction where key relevant staff is requested to assess that certain risks 
are assumed by an entity. 

13. Contract marketer 
Para 50 let’s one understands that marketing is not a special function per se , and so when risks of 
marketing investments are assumed by another enterprise on respect of that performing marketing 
activity  also marketer is a contract marketer (like contract manufacturer) performing a service for a 
Principal. 
This is nothing new but I well know how marketing distributors have been object of challenges by 
Administrations and so I will make specific consideration especially about following marketing 
examples (in special mode  example 3). 

14. Difference between use and transfer of intangibles 
I subscribe to para from 59 to 75 illustrating what is using and what is transferring intangibles 

15. Comparability analysis : group interest vs single associated firms’ interest? 
Para 81 and following ,and example 19 ,deal with some issues raised in the business restructuring 
part of Guidelines (chapter IX). Here the general problem is about the options realistically available 
to firms. It would be too long for the comment by my side to re consider some observation made to 
that part  of Guidelines some years ago16

                                                                                                                                                                                   
Entrepreneurial risk is the risk that when all inputs are combined together by the global firm the final  result  
of the same firm is  a profit or a loss. 

. What Legislator might not do  , in my opinion, is 
presenting  the group interest as an interest contrasting with interests  of single associated firms ; 
single business units do integrated business in view of reaching advantages that in  a sole interest 

For a summary of the Hines  model in diagram form, see A. Musselli and A.C. Musselli, The Arm’s Length 
Standard in Multinationals' Taxation, Tax Plan. Int'l Transfer Pricing, BNA International (October 2007), at 5. 
Chapter IX of the OECD Guidelines seeks a further requirement that tax administrations accept a risk 
allocation as it is decided by group entities (“In the absence of comparables evidencing the consistency with 
the arm’s length principle of the risk allocation in a controlled transaction, the examination of which party has 
greater control over the risk can be a relevant factor to assist in the determination of whether a similar risk 
allocation would have been agreed between independent parties in comparable circumstances. In such 
situations, if risks are allocated to the party to the controlled transaction that has relatively less control over 
them, the tax administration may decide to challenge the arm’s length nature of such risk allocation”). 
15 A typical economic return may be considered the remuneration present on the free market, in light 
of similar  risks assumed and assets employed. See Andrea Musselli, Arm's Length Intragroup Intangible 
Transfers: Economics, Regulations and Actual Behaviors (January 2006), Econpubblica Bocconi University, 
Milan, Working Paper 108, available at http://ssrn.com/abstract=878443,or, 
http://dx.doi.org/10.2139/ssrn.878443, at 2  
16 If one is patient could look at , Musselli A, Musselli A.C. ,  Observations on OECD Discussion Draft on 
Business Restructuring: Is the Notion of Control over Risk at Arm’s Length?, INTERNATIONAL TRANSFER 
PRICING JOURNAL , IBFD, JULY/AUGUST 2009, at 239, and to Musselli A,  the comments at the OECD draft 
posted at http://www.oecd.org/tax/transferpricing/42266748.pdf 
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point of view of the business they could not reach;  the consequence is also that they could suffer 
losses too for similar arguments (when investments reveal unsuccessfully). Delicate problems rises 
when one gives the power to Governments to interpret which is the “commercially rational 
manner” to manage a private business , granting a power to same Governments to not recognize 
some business operations considered not commercially rational.   
This is not the place to reconsider those issues while I would like to make specific observations 
further on example 19 (see following point) .  

16. Arm’s length conditions in cases involving intangibles   
I agree with what affirmed in para from 87 to 89 : here is a suggestion to Administrations and firms 
to not rejecting comparables when it’s not clear that they use different intangibles ; the  draft 
makes example that also independent distributors  (included in a sample of comparables) may have 
commercial contacts with clients as could have the associated tested party. Here is at focus the 
problem of information which are available i.e. by using commercial database which are not able to 
provide so detailed  data. The reasonable argumentation is that one can imagine (suppose) that 
also comparables have the same level of “expertise” about customers like tested party distributor 
has and so that only when there is a clear evidence  they have not such an expertise, he is   allowed 
to reject that comparison. 
This  is a prescription (suggestion?) included in a discursive part of the draft that if well interpreted 
could give really more certainty to taxpayers  (and Administrations too) giving a sort of shift of 
burden of proof about comparables rejection. I fear that if this suggestion is not enlarged in a 
general issue about the flexibility of more options allowed (as I mentioned more times above) will 
not have power to stop or limit litigations.  

17. Comparability of intangibles  
These parts of the draft relate to economic concepts and are of good sense : nothing new. 
Novelty is the discourage about royalty rates (external CUP)  extracted from databases and about 
possibility to know all information previously listed in the draft to effectively conduct a 
comparability analysis. 
Discouraging may not be intended as a juridical ban to use external comparables on royalty rates 
but  better as sort of shift of burden of proof for that when it’s  taxpayer that uses these tools  he 
must evidence  that the comparison is appropriate.  
In any case also this passage of the draft is a further step about certainty of rules to be applied . 

18. Use of valuation techniques 
Here is a novelty  but I ask particular attention to this issue. 
I personally well know how is complicated ,and on certain point of view subjective, to valuate 
business and assets with Discounted cash flow techniques (DCF- and other similar). 
I have used this type of valuations during my professional life having been concrete valuation 
studies on real firms and so having been included on Milan Judicial Authority  register of expert also 
on field of “valuation of  firms”. 
I well know that there are a lot of issues in applying  a valuation technique which may be due to a 
subjective choice of the estimator expert. It’s also obvious that this last has the duty to give and to 
explicitly explain reasons of his choices. 
These concerns are included in the draft : 

149. When applying valuation techniques, it is important to recognise that the estimates of 
value based on such techniques can be highly volatile. Small changes in one or another of 
the assumptions underlying the valuation model or in one or more of the valuation 
parameters can lead to extreme swings in the intangible value the model produces. A small 
percentage change in the discount rate, a small percentage change in the growth rates 
assumed in producing financial projections, or a small change in the assumptions regarding 
the useful life of the intangible can each have a profound effect on the ultimate valuation. 
Moreover, this volatility is often compounded when changes are made simultaneously to 
two or more valuation assumptions or parameters 

The draft give some suggestions on how reducing drawbacks : 
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151. Because of the importance of the underlying assumptions and valuation parameters, 
taxpayers and tax administrations making use of valuation techniques in determining arm’s 
length prices for transferred intangibles should explicitly set out each of the relevant 
assumptions made in creating the valuation model, should describe the basis for selecting 
valuation parameters, and should be prepared to defend the reasonableness of such 
assumptions and valuation parameters. Moreover, it is a good practice for taxpayers relying 
on valuation techniques to present as part of their transfer pricing documentation some 
sensitivity analysis reflecting the consequential change in estimated intangible value 
produced by the model when alternative assumptions and parameters are adopted. 

In my opinion the point of view chosen in the draft  is the one underlined in the best and most 
authoritative economic perspective but that will be not sufficient to avoid litigations between firms 
and Administrations and between Administrations of various Countries . 
The draft must be aimed in reducing litigations and this opening to valuation techniques, if   strong 
legal safeguards for users are not built, may turn to enhance litigations   and not to reduce them. 
I call back considerations I made at the opening of this paper : 
In my opinion Legislator (and OECD in this role ) must take a clear decision : 

a) or Guidelines enter more in details of rules to be applied  suggesting (rectius: enforcing) 
only one correct procedure and one way of proceeding  to set correct transfer prices when 
more options are in front of firms (and Administrations)   

b) or they leave more than one option allowed but  strongly underline that  a range of transfer 
prices is possible and that this is not an economic suggestion but a juridical statement. 

 
DCF is a process where a final number (the result of valuation) comes out  then a lot of assumptions 
and arguments  by the estimator  are made. 
Firms set transfer prices and then Administrations audit them : only when it is allowed a sort of 
flexibility of results (a range as Guidelines  affirm) all to be considered as in compliance with ALP it’s 
suitable to quote DCF in the Guidelines , while if this is not actually granted the novelty may be 
counterproductive on respect to the target to have more certainty about the right rule to apply. 
In any case when assumptions are made by estimator it must not be allowed to disregard them 
using information not available at estimation time (hindsight17

On respect of specific aspects of DCF use in transfer pricing valuation   I find appropriate to explain  
cases when this “technique” may be used. 

) , because if this is allowed 
litigations are  sure consequence. 

For example  a cost valuation about intangible is generally discouraged (para 112 value has no link 
to costs). 
But the cost evaluation has a sense when the intangible is easily  to be replaced (para 113).  
In my opinion it could be appropriate  to link more strictly also such a type of valuation to the 
model of assessing arm’s length condition implied in Guidelines and to link also such a valuation to 
level of information about business profitability available to operators at valuation moment . 
I allude to argument I developed in 2005 at OECD Paris Business restructuring roundtable where I 
wrote about the possibility to compensate the going to be stripped of functions firms : 

 When strategy [ ndr here the meaning of strategy is about 
the knowledge – or the non knowledge- of future results deriving from  investments 
carried out previously by the “going to lose “function operator and is not used in the 
sense of the term used i.e. in Guidelines ] is still uncertain 18

                                                           
17 Ban of hindsight is already included in Guidelines text but it is not sufficient to avoid , actually and 
effectively, drawbacks as those I mentioned…… 

 a  fully fledged operator 
and its foreign commitment are indifferent to turn the old contract into a 

18 The previous part of the sentence means that  “when a fully fledged operator  (who is going to lose 
function- that is , is going to  sell activities)  is still not aware about actual  results of its investments and is 
managing business in a competitive market ………   
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relationship between a foreign Principal and a low risk operator, like if this 
relationship would be agreed from the beginning. So the “turned”, now low risk, 
operator is entitled (eventually by a foreign producer payment) to cover costs of its 
past investments plus a mark-up similar to that gained, in the free market, by 
comparable low risk operators. Independent parties would have insisted, ex ante, 
for a so designed termination clause, before of carrying on transactions and 
investments19

19. Valuation when using and when transferring intangibles 
 

I agree with the choice to further divide   both parts of the draft in a) when comparables are 
available and b) when comparables are not available . This is just coherent with the sense of 
existing  guidelines .  
I think further detail might be developed in examples about how comparables are extracted and 
managed. 
I well know that this task  is already explained in the “general parts” of Guidelines , but I think that 
more details might be provided in examples parting when comparables are based on complete 
contracts  with independent parties (i.e. internal cup with all clauses , on marketing , product 
guarantee and so on) and when comparables are based on PLIs (profit level indicators) of 
independent companies extracted by databases (and as everybody know currently the majority of 
cases –or a great part- are solved in such a way).  My point of view will be clearer when discussing 
about examples where I will develop the argument. I will discuss just there about  normal versus 
abnormal marketer in relation to the fact of having or non having comparable arrangements and 
prices and so eventually having necessity to make profit comparisons. 

20. Profit split is eligible when comparables are not available and valuation techniques 
(financial valuation) may support a profit split . 

Here we are in a very “subjective” world  where many prices (and processes to arrive to prices) may 
be considered at arm’s length ; also the economic model (I named Hines model) I referred above 
may not give so definite solutions. 

“Where one intangible is already developed and another is going to be developed , it is 
not permissible to use shared costs of developing both intangibles to split integrated 
results, as it is necessary to assign a value to the former related to the latter, based on 
market values and not based on development costs. In any case, no uncertainty is 
acceptable with regard to the arm's length principle from a legislative perspective; 
more clear rules need to be promulgated by legislators  regarding behaviour requested 
of taxpayers. Otherwise, the discretionary authority of taxpayers cannot be blamed and 
considered a breach of the arm's length principle, as determined in the legal standard20

 But here it is strongly necessary that OECD legislator gives its proper sense to the nature of fiscal 
regulations that guidelines must have : Guidelines are not an economic handbook

 

21

OECD Guidelines could  decide  to enter in more details enforcing  binding and (detailed) processes 
to calculate arm’s length pricing ; or , as in the case I am commenting ,Guidelines may  leave more 
flexibility for taxpayers to choose the mentioned measurements, clearly allowing for more results 
to be regarded as legally acceptable arm’s length pricing.  

 but a fiscal 
regulation and so I see in their front  the usual (and more times called back in this paper)  
alternative in front of legislators to grant certainty about the rule of law. 

                                                           
19 See A. Musselli , Comments about “stripping of functions” issues, edited in 2005 at OECD website as a 
comment to roundtable on business restructuring and transfer pricing aspects. 
Time of investment , information available at that time (and the ban of Guidelines to use hindsight) are 
fundamental to assess the degree of risk of that investment. 
 
20 This is what I write (before of  knowing the text of the OECD draft on intangibles) in a forthcoming article to 
be published on International Transfer pricing Journal edited by IBFD .  
21 So also the para 147 of the draft  
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Also in this case, a clear decision on the text of the regulations is to be taken as a matter of 
legislative policy so that eventual residual litigation, concerning only facts and circumstances, will 
be left to judicial authorities 

It is no longer acceptable for companies and tax authorities to quote the OECD 
Guidelines regarding the assertion that “transfer pricing is not an exact 
science” in order to justify “everything and its opposite” as regards arm’s 
length pricing. Indeed, this state of affairs could even exist in the field of 
economic theory surrounding the arm's length principle, but must not exist in 
the field of tax regulations because it has a worse economic effect in the latter 
case (because of the uncertainty it creates for investors). Uncertainty 
surrounding the legal application of the arm's length principle cannot be the 
aim of prudent legislators (and the OECD is certainly one of them)22

 

 because a 
law must regulate a matter so as to encourage logical behaviour in economic 
parties that seek to comply with that law, and in a way that such behaviour can 
be audited by tax authorities (and judicial authorities). 

If the arm's length principle is applied so as to create uncertainty for businesses (and for tax 
authorities in auditing the activities of businesses)  the supremacy under unitary rules of splitting a 
multinational business result is certainly lost. 

21. Valuation of intangibles when  income from use is uncertain;   
This issue is the so called and well note problem of periodic adjustment (under the US experience). 
I agree with projected rules but I fear they are not able to solve with effectiveness real cases . 
Considering examples 20 -21 and 22  the solutions are clearly already included in presented facts 
and I subscribe those solutions. 
In fact the pharmaceutical cases there depicted with the royalty rate prefixed for long time when is 
already known high profitability of the intangible and difficulties in understanding real income flows 
deriving from use (but with high profitability sure)  and with a comparison with industry standard of 
“eccentricity” of a so prefixed royalty rate for long time , ask for an Administration adjustment .  
The absolute unpredictable event of example 21  ,indeed , doesn’t allow an Administration 
adjustment. 
It could be targeted to grant more certainty to taxpayers in explaining what Legislator require in 
other cases. 
I propose one of them. 
Another point to bear in mind concerns the possibility of incurring marketing expenses in 
fragmented amounts so as to limit the amount at risk connected to these last expenses, allowing 
the  resolution  23

                                                           
22 This is what I write in a forthcoming paper , see one of  previous footnote. The difficulties involved in 
OECD work are well known, as before the OECD can have its own position there must be consent of Member 
countries (and this is often not a simple affair). 

  of uncertainties related to demand before making relevant amounts of  
marketing investments. Examples proposed in the draft seem to me to under evaluate the 
importance of intangibles already current on production side when the distributor is going to start 
his duties….. 

23 This behavior is confirmed by empirical studies on the economics of real  multinational enterprises. 
See thesis of I. Horstmann and J. Markusen, Exploring New Markets: Direct Investment, Contractual 
Relationships, and the Multinational Enterprise, 37 Int'l Econ. Rev.1 (1996) (companies which will enter 
foreign markets in the presence of uncertain demand might prefer to explore the new market through 
“independent” licensees rather than affiliates, in order to avoid fixed set-up expenditures; an incentive 
remuneration must be granted to that licensee for inducing a truthful revelation regarding the state of the 
demand in the particular market) 
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For example24, one may consider that when a pharmaceutical active ingredient has 
become a patented drug, the degree of risk for the business is drastically changed from the 
time when there was no conception of that active ingredient and some research expenses 
were incurred just to discover that ingredient.25 In this case, the value of patented drug is not 
related to the discovery costs, but to the profit arising from future business. Also when there 
is uncertainty surrounding the integrated business results (including distribution and 
marketing activities), that uncertainty may be resolved in the future with marketing costs at 
risk in fragmented amounts so as to be recovered over time and ultimately permitting an 
understanding (without assuming new relevant risks) of the actual value of the drug.26

In these cases business may be managed reducing amount of  marketing investment at risk and so 
agreement with distributors  ,enforced for long periods of time  and setting prefixed conditions ,  
are to be considered unusual...... 

 

22. Examples   
Now I come to comment the most interesting part of the draft on examples , where I focused my 
attention. 

23. Example 1  
I agree with example facts and conclusion. 

24. Example 2 
I agree with conclusions but I think that facts and arguments to come to conclusions should be 
improved to have an example proper for  more complicated and general cases. 
It’s not explained how it has been calculated the arm’s length return for S ; if a comparison with 
independent prices (internal cup?) has been done for calculating the intercompany prices  it’s the 
analysis  of that prices with other conditions of contracts that doesn’t match with intercompany 
conditions ; Auditors (and firm before)  should have possibility to check that in  the independent 
contract  the costs of recall of the product are  costs to be assumed by Primero (producer of the 
drug) and not by S (distributor at limited risk) ; the contract would have shown that a cover for 
costs of recall of product would have been addressed to Primero . But what is if the independent 
contract  where it was extracted the price to be considered as arm’s length price was  agreed with 
liability  of recall assumed by S (and so the price was adjusted for that guarantee)? 
Indeed the example is built on these assumptions : given S a limited risk distributor – given arm’s 
length return for limited risks – given substantial costs for recall – (ergo) therefore the 
Administration adjustment is on price to be lowered in reason of liability to be assumed by  S or on  
costs of  recall of the product to be charged by S to Primero. 
The problems of the example are more extensive when we suppose that  the arm’s length return 
for S is calculated (as the most part of cases at now days)  with a net profit return; here the costs 
for liability are already included in the net profit and so the return of S is not affected by recall costs 
because the greater are the operating expenses , given the fact operating  profit is prefixed , the 
lower the intercompany purchase costs become. 
I well understand that an example should involve the maximum of possible cases (and so without 
giving information about how is calculated the arm’s length return for S may involve a lot of cases 

                                                           
24 This is what I write (before of  knowing the text of the OECD draft on intangibles) in a forthcoming 
(november – december 2012 issue) article to be published on International Transfer pricing Journal edited by 
IBFD 
25 J. Hejazi, Transfer Pricing within the North American Pharmaceutical Industry: Has There Been a 
Structural Shift in Risk?, 13 Int'l Transfer Pricing J. 1 (2006), at 8 (observing that in recent years with the 
explosion of generic drugs, one sees the “erosion of patent protection [that] increases the level of risk 
bearing on the R&D function"). 
26 This type of analysis was applied to the US Glaxo case in, A. Musselli and D. Marchetti Hunter, Glaxo 
Transfer Pricing Case: Economic Rationale, Legal Framework and International Issues, 14 Int'l Transfer Pricing 
J. 3 (2007), at 165, Journals IBFD supra n 32 . 
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where this return has been calculated with different methods) but this way of producing examples 
has the great risk that misunderstand can source.  
I think that more detailed information on facts and on how it has been calculated the arm’s length 
return for S  should be provided. 
 
Here are now the examples on marketing. 
 

25. Example 3 ,  starting marketing examples :  the agent distributor  
In example 3 the price for the watch is complying with ALP  (by independent comparables) and 
gives compensation for selling and distribution activities of S. 
The marketing expenses of S (distributor) take the form of  a service of S (distributor) to Primair 
(producer) and so there is a fee which covers cost and allow an appropriate profit (extracted from 
comparable independent marketing agents). 
The conclusion is for no challenge allowed to intercompany transactions. 
I agree with conclusion but I would like more explications also on other frequent cases because the 
conclusion is implied  by  making assumptions that are not so frequent that one is able to meet  in 
real cases; the example assumptions  are two:  the fact that is possible to conclude that the 
purchase price is at arm’s length by comparables and the fact that the purchase price may be 
analyzed separately from the advertising service performed by S. 
This type of analysis is certainly  possible when an uncontrolled comparable price for R watches is 
available (internal cup) but may present difficulties when that is not available.  
In reason of assumptions  the example comes to correct conclusions. 
But now  I come to deal with other frequent cases to be ruled.  
I allude to necessity to rule also cases to be solved through  profit comparisons when it’s not so 
easy to distinguish in comparable distributor  sample (i.e. when extracted by commercial 
databases)  the type of marketing are performing the distributors  included in that sample. 
In fact it’s not easy to understand in extracted companies from databases the operating expenses  
volume and it’s near impossible to have access to contracts eventually regulating marketing 
activity. 
What is about a net margin extracted from a such a type of comparable sample  but that (for its 
nature) is going to cover all operating expenses of the associated entity (S) - distributor? 
The real problem in this case is that the profit margin would be a single profit margin (applied to 
the full amount of operating expenses = distribution costs  and other operating expenses + 
marketing expenses, while in the example all operating expenses are covered and it’s allowed a 
margin for distributor  but  the margin of marketing expenses may be  different from that of 
distribution activities). 
Here is another  dilemma in fiscal regulation : the analysis may be not perfect due to constraints in 
having perfect information on independent comparables but in giving anyway a “right” rule in the 
example (by regulating in such a way I do the audited transaction) the OECD would give certainty of 
taxation to firms and Administrations when easy “perfect” solutions are not at sight ; in this way 
OECD would avoid  that the real rule to apply to this case will be developed ex post transaction at 
eventual litigation moment  by Judges (and one well knows what a variety of situations include this 
term in mentioned contexts - Countries’ judicial Authorities, Competent Authorities under 
international Treaties and so on) . 
I think that with regard to ex post transactions, during a tax audit carried out years after the 
commencement of distribution activities, the tax authorities might have a clear way to assess if the 
ALP has been breached or not in similar cases.  
When  a normal net profit return (maybe tested to what is  gained by independent distributors) has 
been left in the hands of the distributor for each audited period  , the Administrations have  an 
incontrovertible evidence that  marketing expenses (if any have been assumed) have been borne 
not at the risk of the distributor . This assessment becomes an  (historical) question of fact. 
 In this case, the actual conduct of the parties prevails over any (even written) agreement. 
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Transfer prices are in ALP compliance because the normal return on activity under a distribution 
contract was appropriate in any case, i.e. – in case a marketing activity was unnecessary or non at 
risk (because the name was already well known) or in case  a risky marketing activity was 
appropriate but by a choice of group it was not  performed at distributor risk. 
If and well applied I think that this assessment could stop a lot of litigations. 
It’s totally  irrelevant in the example the circumstance that at the end of marketing period the 
name R of marketed watches by S becomes well known; the fact that the name becomes well 
known may induce misunderstanding because the remuneration of  S might not change also if after 
marketing the name R remains “unknown” (given the fact S is a limited risk distributor); Legislator 
should specify that if returns from intangibles are attributable to P in case of successfully marketing 
those returns (in a lower measure maybe to reach a business loss) are specularly attributable to P in 
case of unsuccessfully marketing.  
 

26. Example 4 : the distributor normal marketer and its remuneration 
Here S is marketer at his own risk: the example is built with an assumption on slim margins of S and 
high operating expenses  (marketing costs) on first activity period. 
This is one of central examples to explain the rule about distributors. 
The final conclusion is that S is entitled to a portion (with another portion for Primair – the 
producer) of the returns granted by trade name R ,which was unknown at the beginning of 
distribution activity while has become well known due to marketing expenses assumed by S. 
It’s not clear till the end of the example how transfer price of watches has been set. 
It’s specified  that the price is lower than in example 3 (but in this case  that price is going to 
recover part of marketing expenses......) and that different criteria  are used for identifying 
comparables here than in example 3. 
The bulk of analysis could seem 27

But at the end of the example it’s affirmed that “information on comparable uncontrolled 
arrangements suggests that the return earned by company S provides it with the arm’s length 
return for its functions,  risks , costs and its resulting entitlement to intangible returns”. This seems 
to be the best tool to give a solution to facts of the  example  : the  firm is able to make 
comparisons   with arrangements between independent parties. 

 that S gains  slim margins and assumes high operating expenses 
(before of good exploitation of the name) . 

Now I am able to understand that firms and auditors had comparable uncontrolled arrangements 
to give support at analysis ; are they making internal comparisons?  
In any case when I have these arrangements and I think that transactions are really comparable  
(with adjustments or not)  to those at audit (this is the bulk of the assessment)  I have prices and 
other clauses about rights and duties of parties included marketing  activity (i.e. I have clause on 
liabilities for guarantee on products  and so on).The independent arrangements rule out also about 
the consequences of such a marketing activity performed by S and so about the proper  entitlement 
to a portion of returns attributable to development of R name (or on an appropriate return for 
development) . Obligations and rights of the contract are all and clearly disclosed   in independent 
arrangements : a distributor is not going to invest in marketing  (at the benefit of name owner) if he 
has not agreed his remuneration under all circumstances  (present and future) ; i.e. distributor   
would agree with producer what type of investment would do ,which type of purchase price would 
be set at present and in the future for reselling goods in a way would have a chance to recover 
investment done (but also having possibility  to lose investment put at risk.....) ,  terms of life of the 
contract and possible termination clauses..... 
Existing independent arrangements could be the base, with eventual adjustments for differences,  
in planning  the intragroup transaction. 
In any case the slim margins and high operating  expenses are not the bulk  of analysis of the 
example and the driver for conclusion because they seem a consequence of applying rules of the 
                                                           
27 note the verb to seem because this is not what it is in reality about the existence of comparable 
uncontrolled arrangements   
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independent arrangements to the activity of S in first years of business when the R name was not 
known in target market. 
I think that the example could try to further rule the issue with projecting how it’s possible to give 
instruction when comparable independent arrangements are not available. This could really be a 
step forward in giving certainty to Taxpayers and Administrations because  a lot of current 
litigations are about  the role of the distributor and the “correct” amount of marketing expenses 
and comparable independent arrangements are not available.  
Therefore I have to start with a new hypothesis : independent arrangements are not available. 
It’s time of depicting the marketer at his own interest  with profit comparison , maybe with data 
extracted by public databases. 
The problems  are several in this case but here are welcome some simplifications ,to be paid as 
lower  “perfection” of solutions , that may give further guidance and certainty to Taxpayers and 
Administrations. 
The bulk of analysis must be how to characterize and detail a marketer distributor which  is going to 
invest at risk some of his proper capital and so is entitled to a portion of return generated by 
successfully development of the name while has possibility to recover a loss when and if the 
development reveals unsuccessfully. 
The role of the marketer at his own risk by S necessarily implies a recognition of marketing 
expenses that must be classified as risky expenses for that slim distributor margins are reached for 
first years of activity in comparison of a non marketer distributor ; obviously a slim margin of the 
associated distributor is due to three different aspects : 

a) a comparison with normal margins of independent reselling distributors 
b) a setting of intragroup transfer price for goods to be resold 
c) a given level of marketing expenses included in operating expenses of associated 

distributor. 
I analyze the three aspects of this first period of life of an hypothetical   arm’s length agreement . 

a) The normal margin of a distributor (for reselling distribution activities) . 
When I search comparable distributors from databases usually data show actual figures included in 
the balance sheet and in profit and loss but do not show contracts between parties where are 
agreed clauses related to events that are supposed to set , if any, volatility of possible results . 
First I can try to select firms with a low level of marketing expenses and activities. 
Here I could have a range and a mean (or average) of distributor net profit margin to be considered 
appropriate for selling activities. 
The slim margin of the associated entity is just by comparison with the profit of the independent  
mere reselling distributors. 

b) The purchase price of goods to be resold  is a transfer price and causes how the distributor 
margin is slim in comparison with normal above mentioned 

c) The level of marketing is the factor that I focus28

The contract with such a starting period is in compliance with ALP if it is built in a way that is 
sufficiently long to have a second time of life  where it’s possible to test if marketing revealed 
successfully or unsuccessfully and to provide consequences . 

 in operating expenses that causes (among 
others)  a slim margin of the associated entity as above mentioned   

In the case the marketing revealed successfully I must check that distributor margins are higher 
than margin of selling distributors (as those above mentioned extracted by databases). 
This may happen in various ways ; or by a change in purchase price of goods to be resold , or by a 
lowering of advertising costs per unit , or by a rise of returns by reselling activities and  to be 
considered attributable to distributor (or in other ways like the attribution of a portion of name 
ownership  …..) ;  the effect of all or one of this factor is clearly a rise on net margin of associated 
distributor. 

                                                           
28 It is evident that I focus only some aspects of economics of  the distributor because the slim margin could 
be due also just to inefficiency of his proper managing the business 
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The marketing may reveal unsuccessfully and so the lower distributor margin (or the loss)  for past 
years cannot be recovered. 
 Here comes the problem that when there is not chance to recover loss with future activity that 
activity must even cease. 
The agreement between independent parties would rule all these aspects in a sole moment,  before 
of starting distribution and marketing by distributor. 
But here we have not an independent agreement as a benchmark. 
Therefore I must try a way to assess when the marketing is successfully developed and when is 
unsuccessfully developed ; this aspect is not ruled in the example 29

In this way I could test if marketing costs (as all other costs) have been covered and in what extent 
by combined activity of producer and distributor (successfully marketing)  or if losses  
(unsuccessfully marketing investment)  were generated. 

while it’s important to have 
guidance also on that ; I think a line between successfully  and unsuccessfully development may be 
drawn only having data on the full line of integrated business and so knowing combined results 
(profits or losses) coming from producing and selling  goods in the distributor market. 

Also a temporal line must be drawn in connection with the time when marketing expenses may 
reveal a success or a failure (i.e. in the example the time is 3 years). 
Now I can build a complete contract with the last assumption (i.e. 50% 30

The contract enforces that  if marketing revealed successfully  the distributor , in the second period 
of the contract , could gain an extra profit mirroring  difference, in positive (plus a premium on 
risk

)  about the degree of 
probability of success or of failure of mentioned marketing.  

31

 I think that without further guidance taxpayers and Administrations would litigate a lot in depicting 
the normal versus  abnormal marketer when a comparable contract was not available and so  when 
transfer prices would be set only with data extracted by public databases and with profit 
comparison methods (the most of cases actually dealt with by Taxpayers and Administrations….).. 

),  between slim margins (or losses) and margins from mere reselling  activity; if marketing 
revealed unsuccessfully, in the second period  , the distributor margin must be aligned to reselling 
distribution activity  (or with combined activity not profitable the activity may be ceased for a 
producer decision),  without possibility for distributor the covering of past investment with extra 
profits. 

I drafted some concepts but others could be projected 32

 

 :  what is important is that in a so delicate 
context regulations goes further more in detailing what is asked to firms to do and in a way it’s clear 
what Administrations have to audit then Taxpayers have set prices , in the spirit that when what is 
right and what is wrong is clearly depicted  to avoid litigations (and to solve them  by Judges) will be 
easier. 

27. Example 5 : the abnormal marketer ; how to test abnormality when comparable 
arrangements are not available? 

The facts are those of example four but the level of marketing performed by S is excessive (here is 
the role of abnormal marketer) . 
Also here the first issue is to disclose how data have been obtained and which data allow  to 
conclude that “the comparability analysis (that) identifies several uncontrolled companies engaged 

                                                           
29 There is only the affirmation that the name becomes well known 
30 Obviously if 30 % was assumed the results is going to change; this is why , as I called back many times in the 
paper , Guidelines must specify that reasonable assumptions cannot be neglected by Administrations; see 
specifically what I observed on introduction of valuation techniques and DCF calculation in the Guidelines  
31 The greater the difference between slim margin and normal margin is the greater the premium must be. 
32 i.e. where I am able to select comparable distributors performing marketing activity at their own risk I 
could consider results in the low boundaries of a range as marketer in the first stage and results in the high 
boundaries of the range as successfully marketing distributors.  
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in similar marketing and distribution functions under similar long term marketing and distribution 
arrangements”. 
I understand that is possible to identifies companies but also distribution arrangements. 
More,  I am able to compare the marketing of S with marketing of comparables having possibility to 
conclude that marketing expenses of S far exceed those incurred by comparables (abnormal 
marketer). 
It’s not called that at a certain moment the R name becomes well known but calling facts as in 
example 4 also this fact should be implied. 
As a consequence marketing expenses beyond what independent enterprises would assume  with 
similar rights at their own benefit determine  significantly lower profits for S than such independent 
enterprises. 
Abnormal marketer is depicted in reason of lower profits due to set transfer prices in connection to 
higher , than comparables , operating expenses  and without appropriate future projected or 
possible returns in comparison with set conditions in independent similar arrangements.   
Then Administration in auditing  S (the one who has interest to do so) is allowed to make some 
upward adjustments to income of S through different ways (reducing transfer prices or splitting 
residual profit from brand S or directly compensating S for marketing). 
I think that  example is similar to example 4 but without “happy ending” for S. 
Therefore I think that considerations I made for example 4 are recallable. 
In particular OECD could go further on in analysis , by separating cases where comparable 
independent contracts  are available from cases where more assumptions might be done (profit 
comparison and databases data), in order to build an arm’s length distributorship agreement.  
In any case I have a concern related to the great importance OECD is giving to distributor role that 
is going to lower importance of producer in the integrated business. 
I think OECD might run also another (further) step (perhaps with a new example) where it is not 
appropriate to refer only to the distributor's activity when determining an appropriate transfer 
price.  
OECD must give a pattern about how to value marketing intangibles (when some authors even 
consider they do not exist!) in the context of an integrated business for that without a valuable 
product , marketing can do nothing (or , that is the same thing “marketing is a routinary activity , 
aimed only to inform customers about product  features”).  
The starting point must be an assessment of risks assumed by a distributor related to risks already 
assumed by the manufacturer (or, with same results, the total risks of the integrated business): one 
estimator is faced with an eventual marketing intangible to be developed by distributor that must 
be connected to the intangibles developed on the production side. This must be a clear pattern,  
able to divide cases when it is sufficient to look at the sole distributor side to project a 
remuneration rule and when this is not correct . Concepts to build  such a rule are identifiable  in 
assessing that when marketing costs are put at risk, many times ,valuable bottleneck inputs have 
been created on production side just because , usually, marketing is performed at the end of whole 
investment process and when the market value of the output is going to be disclosed. 
  Profits , in an integrated business, is generated by the fact that resources are to be committed 
before of having information about output value33 and so when time for having disclosed the 
output value is short (marketing at the end of investment process) most of risks are over34

Here  more than one economic pattern may consent to assess arm’s length conditions and time of 
investments, I repeat,  time (time of investment on the production side versus time of making a 
marketing investment) is an important factor when evaluating the different degrees of investment 
risk. At the end of the investment process the market value of the output is disclosed (or near to be 

. 

                                                           
33 See Hines quoted supra at note 14 
34 Please consider that I use the term risk in the sense given by economics and so the fact that a risk is over 
means (simplifying) that a single result is possible (now near to be actual) , that may be positive result  (a 
profit) but also a negative result (a loss). 
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disclosed) and so  when marketing costs are put at risk, many times ,valuable bottleneck inputs 
have been created on production side….. 
I think one of examples might be targeted to reaffirm these principles maybe at expense of losing a 
sort of perfection of the analysis. In any case the most part of level of analysis is  developed now 
days ,in real transfer pricing cases ,with imperfect data like those extracted by databases.  
Now I come back to conclusion of example 5: the example concludes (between allowed options) 
about a profit split and this is a correct solution ; example gives  the power to Administration of 
Country Y to adjust the income of S under profit split method  , but without other details as I 
whished. 

28. When distributor cannot develop marketing intangibles cause marketing has no risk in 
reason of choices of group management in exploring a new market ;  the challenges of 
Administrations charged to tax producers: absence of examples 

Another problem to be dealt with to give certainty for distributorship is to complete regulations in a 
way to rule totality of cases. In my opinion till now it’s not dealt with the case where no 
marketing intangibles can be developed and I refer to a necessary link between what is 
considered periodic adjustment in other part of Guidelines and the starting point of distribution 
examples. Is fiscal regulation over evaluating the role of marketing intangibles in an integrated 
business? 

I am going to express my opinion. 
I consider the distributor saga: 

• Example 3 is about distributor marketer agent ; here the name of producer is not well 
known but the distributor will not become intangible (name) owner cause marketing is not 
at his risk 

• Example 4 is like example 3 , and distributor is partly intangible owner  
• Example 5 is like example 4 and distributor ,given excessive marketing and “poor” related 

returns , has not been adequately remunerated. 
But what is about the case where the producer is going to market (also when the name is not 
known before) a product that has a so important value that marketing expenses are not risky 
expenses (and so there is any marketing intangible that can be developed)?  
I allude also to cases where valuable patents are in the hands of producers…….. 
Consider what some empirical studies underline about multinationals and the development of new 
markets  : companies which will enter foreign markets in the presence of uncertain demand might 
prefer to explore the new market through “independent” licensees rather than affiliates, in order 
to avoid fixed set-up expenditures; an incentive remuneration must be granted to that licensee for 
inducing a truthful revelation regarding the state of the demand in the particular market35

If I deal with this case in fiscal regulation I am going to think to a sort of  periodic adjustment ,and 
so to the necessity that producer and distributor must agree short term contract in order that 
Licensor (producer) is allowed to capture all extra profits which were not projectable at the first 
moment in entering the new market , but that are going to be projectable when licensee –
distributor  “explores” a new market without assuming marketing risks. 

. 

In this case the sole arm’s length contract is the one where distributor is going to assume the role 
of normal distributor (rectius: marketer agent distributor where risk are not current for the whole 
integrated business). 
In this case , usually, the Administration interested to deal with the problem would be the one 
charged to tax the foreign producer while all examples are targeted to focus  adjustments that will 
be done by Administration charged to tax the distributor. 
I made some considerations above at point 21. 
The starting point of such an analysis must be the detection of the situation when real risks are in 
front of  integrated business and when they are not in front (also in reason of the behaviors of 

                                                           
35 Horstmann and J. Markusen, Exploring New Markets: Direct Investment, Contractual Relationships, and the 
Multinational Enterprise, 37 Int'l Econ. Rev.1 (1996) 
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group managers in exploring the new market)  , so to understand if marketing really presents 
risks……… 
Also here if one  example (and I think that OECD should project that) is made it must be done in a 
way to give certainty to Firms and Administrations36

29. The distributor role and paragraph 2.73 of Guidelines : a further example on unique 
factor causing profit or loss ; using net profit level indicator frustrates the relevance  of 
functional risks assumed by tested group entities 

. 

I think it could be interesting to project a further example about distributor and for specifying a 
frequent  situation that could recur into para 2.73 of existing guidelines (it could be addressed also 
in other parts of guidelines …).It’s newly the case of profit comparison (TNMM) and what could be 
interesting would be to rule the case when I am going to reward a distributor with profit 
comparison and I use a PLI with net profit (margin). 
I can extract a sample of independent distributors similar to the associated one having opportunity 
to build  a range  and a mean (average) of arm’s length net profit. Is S , the associate  distributor, 
allowed to gain a “positive” profit in any circumstance? 
Consider that, S, has an important  client going to  bankruptcy. 
Net profit of the sample is already affected by losses on accounts receivable. 
But S is able to show: 

a) That account receivable/sales-  ratio -of the sample as an  average , was not so different 
from the one of S (obviously I must have available data to allow such a comparison – here I 
must  argument similarly  as for abnormal marketer) 

b)  The losses on account receivable (credit losses/receivables –ratio-)  of the sample was as 
an average so much lower than the one experienced by S including the loss  due to 
mentioned bankruptcy 

c) S was responsible with appropriate staff of credit policy to clients of managing the credit 
risk  

In this case the difference between real credit losses experienced by S and losses that S  would had 
suffered if it had reached a ratio -credit losses/receivable- as the one of independent  firms  
produces a cost that may affect the net profit (of S) over what is the comparable net profit of the 
sample. Obviously the reverse case would be if a unique factor of profitability would have affected 
S business. 
I think that a so projected example could enrich the distributor examples of guidelines enriching  
the distributor s’ saga and  giving more certainty to Taxpayers and Administrations. 
A further work of OECD  (this is a too long task for these notes) should  be targeted in asking that in 
intragroup contracts the risks are assumed as independent operators really  would do while 
currently  net profit level processes tend to give to group operators a normal profit in any 
circumstance ; with reference to net profit the group operators are not affected by risks really 
assumed by independent parties  in their proper business  37

                                                           
36 Please see what I think is the appropriate  role of examples in the Guidelines context at point 5 

. Considering the example that  I 
proposed , with a net profit indicator the abnormal loss on credit is automatically attributed to 
producer and not to distributor: this may be correct only if a contract provides so (before of 
knowing if a real abnormal loss will become an actual fact) and key people of the producer have 
managed credit risks of distributor customers. In other words: the fact that some risks at arm’s 
length are assumed by the tested group entity (also when risks are pertinent to performed function 
but in any case are proper of  the single group business)  is practically frustrated when net profit 
level indicators (especially when they are means or averages) are used. Indeed also group operators 
which are  functionally comparable to limited risk independent firms may assume some proper risks 
by a choice (and an agreement) that must be evident before the fact setting the risk happens. 

37 Here some  assumptions must due to the fact that the net profit mean (or range) of comparables  already 
includes a mean (or a range) of risks assumed by those operators….. but that the  fact resulting in a risk for 
the group operator  when happens may cause further effects on  his profit and loss 
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Para 2.73  of OECD Guidelines does not give the proper relevance to this case which (seems totally 
due to judgment of firms38

This would really close more net profit level indicators legal processes with the economic principle 
and obviously also here it would be necessary to create rules with would allow certainty about 
requested behaviors to be applied.  

 while ) is so important about ALP. 

 
Now I resume a lot my observations  

30. Example 6 
I agree with facts and conclusions. 

31. Example 7 
I agree with fact and conclusions. I only observe that conclusion are generally drawn on royalties 
not appropriate in case of obtaining only the right to use the name but what might result from the 
example is that it’s the reward of S that is not appropriate considering both transfer price and 
royalty (together). 
So it could be even appropriate the mentioned  reward, maybe, when a royalty was current but was 
current also a lower transfer price. 
Distributor is going to invest in marketing when has possibility  in a prefixed contract (agreed 
before of investment) for that he may suffer a loss or may gain a profit (adequate to assumed risk 
considering purchase price and any other transaction like royalty , maybe) or when same distributor  
has a right to use (ownership- partial ownership) the property (the commercial name) sourcing 
from that investment (economics of contract).  

32. Example 8 
I agree with fact and conclusion but I observe that the bulk of the example is the analysis that the 
marketing of S far exceeded that of independent distributors  under similar long term agreements. 
I newly call that this concept should be further explained just in reason of how comparables are 
searched and are available. 
On the contrary (and  I am currently  well aware of that) a lot of litigations between firms and 
Administrations and between Administrations of different Countries too will source on the notion 
of abnormal marketer (see observations to examples 4 and 5). 

33. Examples 9-10-11-12-13-14 
I agree with facts and examples’ conclusions. 

34. Example 19  
This example is based on different evaluation of a business (with DCF- discounted cash flow)  and 
related intangibles when is going to be managed by a company Pervichnyi (P),  using  a contract 
manufacturer (with lower production costs and a lower tax rate) from when  is going to be sold to 
the same contract manufacturer (that has the same production costs but has also a lower tax rate 
on income sourcing from the business and so the business has more value for him than for the 
seller). 
The target of the example just seem to underline that the  buyer of a business and of  related 
intangibles , when he  has a lower tax rate, may have possibility to evaluate more that business due 
to the fact that discounted cash flows (net of taxes) are higher than for the seller (which has a 
greater tax rate). 
Conclusion is that one must look at both perspective, the seller and the buyer one ,to set an 
acceptable transfer price for both entities . 
I feel some inconsistency of what is here affirmed with what is affirmed in chapter IX of Guidelines 
(and US Regulations) about “location savings”. 
Under location saving principle any saving of costs (typical is of labour costs) that is due to the fact 
that a certain firm is located in a Country where the factors of production cost less than in other 
Countries do not pertain to the firm located in that Country when an associated firm is going to 
agree a contract manufacturing with the mentioned firm. 
                                                           
38 the reality is that sometimes available data give difficulties in doing that and so the focus in Guidelines text 
must be shifted from firm discretionary power to availability of data 
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The economic mechanism is simple : all other firms of the Country with lower labour costs are 
allowed to gain labour advantages and so a private auction on de localizing business would end to 
make that cost advantages would be transferred to the de localizing firm39

In my opinion in example 19 the logical correct passage should be : is the group decision to sell the 
business from P  to S? If the answer is yes , I have to  estimate an arm’s length transfer price (in 
view of both firms maximum interest). This transfer price must be 941 , that is the transfer price 
that another (independent) company, located in same Country of S would pay for that business , 
having granted the same (lower) tax rate than S. 

.   

The fact that S has granted a lower tax rate in his Country must be considered  at the same level as 
for other production factors  allowed in the same Country (the tax rate is nothing other than a 
production factor  to be paid for localizing in that Country the business and due to the payment of 
public services performed in the Country). 
I feel other problems  in the example , on side of eventual differences between projected revenues 
and actual ones and other assumptions for using DCF techniques :  here I call back what I observed 
when dealing with the introduction of DCF in the text of Guidelines and cautions to avoid 
litigations. 
Nothing is said in the example on the problem of periodic adjustment when I well know that just 
here the problem of periodic adjustment could source if the sold intangible is considered as an 
intangible sold for a lump sum (as it’s without a doubt) but  whose income was uncertain at the 
moment of sale . When an example on DCF is built , the problem of  the comparison between actual 
results sourcing from the intangible and projected ones with a clear judgement  about 
unpredictable events and information available at sale moment might be done. 
The link between the use of valuation techniques and the problem of periodic adjustment could be 
deepened just in this example. 

35. Example 20-21-22 
See what I observed above commenting paragraphs  on periodic adjustment. 
  

36. Limited Conclusion – reminder to specific conclusions drawn on previous issues 
I do not want to call back all observations specifically drawn on single points of the drafts that I 
made above ; these are  some limited  conclusions and this is a reminder to consider  them. 
a) The concept of intangible is not strictly necessary to project transfer pricing rules .  
What is important (essential) is that a clear model of allocation (to associated entities)  of returns 
of group’s incomes is included in the regulation. The best method rule (and para from 26 to 37 of 
the draft) depicts a mode that , when and if  fairly interpreted , could  give  a profit allocation which 
would be  in compliance with the economic model I drafted at point 12 and which would  come to 
predictable rules . This is what should be in theory but some problems are underlined following. 
First  I  give my opinion on  what is in theory , problems will follow. 
The distributor position i.e. is the theoretical position of who is going to make a specific investment  
that has a value under a locked relationship (with producer) ;  the group form of enterprise is just 
the solution to prevent the hold up of his investment in advertising while Group solution can’t be  a 
solution for Governments that need an equitable division of tax revenues.  
The first best solution to prevent underinvestment of firms ,when specific investments are 
planned,  to explain behaviours of firms acting at their best (conflicting) interests to come to a 
possible equilibrium state , is the ability to make a complete contract where distributor is fairly 
remunerated for his investment in each possible future event : this is what is depicted as a normal 
marketer (example 4) and in general part of the draft. 
The second best optimal solution (when the first best solution is not possible because for well note 
reasons to build a complete contract is very difficult in forecasting all possible future events40

                                                           
39 when certain well known conditions are met. 

) is to 

40 And this is why the vertical integration (the form of group of an enterprise) is an economic solution (where 
it is not a solution on tax problem)  
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give in the contract , the right (or a share of that right)  to use the business assets (the name) 
sourcing from investments to the seller : this is what depicted as abnormal marketer (in example 5 
and in general part of the draft)41

Here what is important is just the (intangible?) property assigned through the contract : the right to 
use business assets, material or immaterial (see back point 1 about contract theory and related 
references). 

 .  

This the right way pursued in the drafts (para 49.50-51 of the draft , already included in chapter 
VI of Guidelines) also if these concepts are included into the Guidelines and into the drafts 
without explicit reference to the model. 
As a conclusion , in my opinion ,  the concepts included in the intangibles’ draft (returns of a group 
entity  must relate to functions performed  , assets employed and  risks assumed in the business) 
may reach similar effects as asset ownership concepts that  I above mentioned also without explicit 
reference to the model.  But this “non definition” of intangible included in the draft could be too 
abstract to be easily understood and could be enriched with concepts  I above mentioned giving 
reason of the  bargaining game of parties; this could be useful just to “find” a concrete rule when 
some doubts arise as in the contexts I underline following. 
b) Second I want to underline a problem about the way to “produce” legislation that is 
independent from economic concepts I above referred but that has a huge effect on economic 
system and society. I think Legislator (OECD) must give more certainty  to Firms and 
Administrations in applying ALP and when this target is not reached  underinvestment of firms (or 
investment only in Countries assuring that principle) arises , with a (not simple to be measured but 
certainly current) recessionary effect. 
If the certainty about the correct rule to apply is the real target to be reached  an important 
change in projecting fiscal rules must be done , because one can easily ascertain that under the 
present text of Guidelines a lot of litigations ,just about which is the correct rule to apply,  are 
widely current42

I think that Legislator  must give more details on asked behaviors  to firms when he wants that a 
specific process is used to set transfer prices in a wished way; providing  further details should 
allow firms  and Administrations to follow issued guidelines with less uncertainties than now ;  but 
when more options are allowed by Guidelines text it must be clear  that this is not an economic 
suggestion but a juridical statement ! 

. 

Therefore Legislator (I repeat , if certainty about the right rule to apply is the wished outcome) 
must  give a strong  safeguard to firms,  obliged to set in advance prices which will be audited 
later , that if they (firms) choose one of allowed options , then , years later , Administrations 
cannot neglect that –allowed – choice; obviously Administrations must challenge  a non allowed 
choice;  but if same Guidelines leave open a space to one estimator (first , a firm) to make some 
assessments those assessments can  be amended only when they are irrational (or non in 
compliance with Guidelines text) and not because other assessments could be equally rational  !   
In my opinion the sole “range “ concept of the arm’s length price is not sufficient in actually and 
effectively stopping misunderstandings on this fundamental issue ; this is an allegation which is 
historically proved by presence of wide litigations and  new tools are to be provided in addition 
………43

                                                           
41 If the asset property , sourcing from distributor investments, is given to producer (buyer)  the bargaining 
power of the distributor (seller) is lost because the investment has value only in the locked relationship and 
so there is no incentive for distributor in making investments 

 .  

42 At less in some Countries as it’s mentioned also in OECD 2012 Report “Dealing effectively with transfer 
pricing challenges “ at page 17 
43 It would be too long for the paper to propose these tools ; a lot of concepts already included in Guidelines 
should lead to the mentioned target but I fear that just the strain of Guidelines is too much discursive (cause 
Guidelines have to be implemented by internal legislation?) : this doesn’t help; it would be necessary to insist 
on what it’s possible to do with a reasonable burden in order to comply with a certain (and well identified by 
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c) About intangibles ownership I think more details could be given as to the way to identify 
which is the associated entity that becomes intangible owner (or the entity entitled to intangibles 
return) . This , above all, will be clearer further when I will deal with marketing intangibles in case 
no comparable arrangements are available about distributor role. Indeed  fundamental guidelines 
must be given (and already they have been substantially given in current Guidelines’ text) on non 
intangible owners reward calculations and on way to split combined profits when both transaction 
parties  are intangible owners; in these last cases  I think than more than one method and several 
options must be allowed on those calculations . This could be the right choice of OECD combined 
with the safeguard mentioned above. 
d) The introduction of DCF valuation (and/or of other financial techniques) in Guidelines 
text may have two different alternative effects , the one positive or the other very negative. 
If DCF is considered (as a bona fide interpretation would consent) a way to round the value of an 
intangible,  this may be another good tool provided to firms and to Administrations to make 
compliance with  ALP ; but as any estimator well knows,  if Legislator   lets that firms proceed with a 
calculation and that then during an audit , maybe years later and using information current at time 
of the audit, Administrations are allowed to easily remove i.e. the discounting -adjusted for risk- 
rate used by firms also by a little amendment (one % point less or one % point more ?)  , neglecting 
argument provided by firms for choosing just that rate , the same ALP concept is no more a rule for 
that  it is possible to predict ex ante the requested correct values  (or  at less  a range of correct 
values) 44

e) About Examples of Guidelines I think that just examples
.   

45

- In case of intangible owner identification the examples may give more details  just to make 
less complex the analysis also at expense of a sort of precision and “perfection” of economic 
analysis when available data do not consent such a perfect analysis. 

 may be one of most 
appropriate legislative tools to reach the certainty about the right rule to apply: 

- In case of  calculations the examples may give a way to be followed (similarly to what 
constitutes  a safe harbor)  so that  other ways of proceeding are equally allowed when available 
data consent more rigorous analysis, but  providing  safeguard that following example behaviors no 
challenges are possible.  

                                                                                                                                                                                   
Guidelines) concept of (legal) ALP . As mentioned  in the text it could help a strong legal statement about 
arm’s length compliance as a proceeding , different for the two fundamental actors of the game (firms and 
Administrations). Firms must set prices in advance and using information available at transaction time ; 
Administrations’ audit should  be targeted to prove the evident irrationality and non compliance with issued 
Guidelines  of the firm assessment  and not targeted on the possibility to calculate other (from those 
calculated by firms) reasonable (in compliance with ALP) prices. 
44 APAs become the sole way to have an ex ante rule to apply ALP;  this couldn’t  involve  (for clear 
quantitative limits) the millions of Taxpayers affected by transfer pricing  
45 Let me call back my vision about examples role in Guidelines. Examples may become a useful tool in 
reaching certainty about rules to apply  in compliance with what above mentioned project and with required  
flexibility to reach above mentioned goals. The Example may become a way where Legislator is able to give 
some detailed instructions in order to  consider as current some principles enforced in the general part of 
guidelines (also at expense of precision of analysis and so by making some simplifying assumptions); in this 
way readers of Guidelines are able to understand that if a severe analysis is possible , also given available 
data, conclusions follow the analysis but if available data do not allow conclusion in compliance with enforced 
principles (enforced in the general part of Guidelines) some simplified assumptions (as much as possible 
coherent to the general rule) allow to give a rule to specific case that may be followed with predictable 
behaviors; those behaviors  when  complied with by firms can’t be challenged , years later, by Administrations 
(similarly to safe harbors but that operates in a different way….).  
I repeat that Legislator might also choice to leave more flexibility to firms by not giving a secure behavior in 
the examples but when this is the chosen rule ,  firms cannot be blamed for choosing one of allowed options.   
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f) In marketing examples I think Legislator must divide the analysis in when independent 
comparable arrangements  of distributors  are available (and so the rule is already done because 
all intragroup conditions must correspond-with eventual no relevant adjustments-  to the 
independent ones) and in when such arrangements are not available. This would match also  
what is dealt with in the general part of the draft where this division is done. I think examples 
now current in the draft are not clear about this partition (my observations are expressed  back 
at points 25 and  following of this paper). 
When independent arrangements are not available I think legislator must give in any case a rule 
,also at expense of a perfect analysis that in  this context may be impossible, to solve in the best 
way ,at arm’s length (and coherently with economic model I referred at point 12,  that I think is 
implied in Guidelines text)  ,the case with current information constraints. 
g)  The first target is to give a clear rule for the marketing agent distributor (also when are 
not available comparable arrangements). 
Here it’s possible a simple rule whose compliance with is tested also ex post transactions during an 
Administration audit managed years later those transactions. 
When  a “normal” net profit return (maybe tested to what is  gained by independent “normal” 
distributors or also by a provider of “similar services” extracted by databases) has been left in the 
hands of the distributor for each audited period  , the Administrations have  an incontrovertible 
evidence that  marketing expenses (if any have been assumed) have been borne not at the risk of 
the distributor . This assessment becomes an  (historical) question of fact (irrespective of contracts)  
and is able to solve a lot  of real cases ,  where eventual returns (profits or losses) from name 
(intangible) development, if any,  are attributable to foreign producer and not to distributor. This 
will avoid litigations in a case where the plain application of ALP can come only to mentioned 
conclusion.  Example 3 must give a solution not only when comparable arrangements of 
distribution are available but also when they are not.  
The fact that in example 3 the Legislator specifies that marketing expenses have enhanced the 
group commercial name may create misunderstandings : the rule about the marketing agent 
correctly might conclude  that distributor remuneration is irrespective of what happens about the 
promoted name and so the same rule would have been applied also if the name exploitation would 
have resulted in a failure. 
h) When comparable independent arrangements on distributor are not available and the 
distributor is not a mere marketing agent of the producer the role of normal marketer versus the 
abnormal marketer 46

I think that if these details are not provided firms and Administrations and also Administrations of 
different Countries will litigate a  lot about the notion of “excessive marketing” of the distributor  
(just when comparable independent agreements are not available and about the identification of  
normality or abnormality of marketing). 

 must be depicted with more details in reference  of what is present now  in 
the draft which seems to base that partition  on presence of comparable independent 
distributorship agreements. 

I made some proposals on details to be provided (point 26) 47

                                                           
46 A lot of litigations between firms and Administrations and between Administrations of different countries 
currently are just due to different interpretation of the excessive versus normal level of marketing expenses 
of the distributor ; clear words also when comparable independent arrangements are not available are 
necessary……. 

  in a profit comparison context where 
the difference between normal distributor return and the slim margin (due to marketing 
investments) of associated distributor may be  used to build an arm’s length arrangement: i.e. if the 
name is successfully developed the extra profit is specularly measured  just with the mentioned 

47See back point 26 about details to be provided and proposed solutions  (How to test the successfully versus 
unsuccessfully development of a commercial name? – which are consequences of the non successfully 
development of the name ?) 
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(positive) difference (plus a premium at risk48) to be attributed to same distributor49

i) I think (see back point 28) that in the draft regulation is also absent an example of when 
distributor cannot develop marketing intangibles just cause marketing may be managed without 
risk (further cases of periodic adjustments)! This is an analysis ending to (periodic adjustment 
concept) necessity to agree only short terms contracts between producer and distributor. 

. In any case  
the rule might be projected also for cases when the name development is unsuccessfully (see back 
point 26 and following). 

I allude to cases where the value is on side of the patent producer and   when  challenges to 
eventual sharing of value between producer and distributor should be moved (when income is not 
appropriately assigned to him) just by Administrations charged to tax that foreign producer. The 
starting point of such an analysis must be the detection of the situation when real risks are in front 
of  integrated business and when they are not , so to understand if marketing presents those 
purported risks which are considered current only with the sentence , included in examples, that 
the “commercial name is not known in the distributor market”50 (and then the positive effect of 
marketing is current  with the sentence that ” the name has become well established”) ……… also 
when the name is not known is  possible to manage marketing ,under an  integrated business, in a 
way to reduce risks51

j) I think also that OECD might run in detail (see back point 27) a new fundamental  example 
with another case where it is not appropriate, similarly to previous point of view,  to refer only to 
the distributor's activity when determining an appropriate transfer price

! 

52

The starting point must be an assessment of risks assumed by a distributor related to risks already 
assumed by the manufacturer (or, with same results, the total risks of the integrated business): one 
estimator is faced with an eventual marketing intangible to be developed by distributor that must 
be connected to the intangibles developed on the production side. This must be a clear pattern,  

 and where intangibles on 
producing side are valuable and to be taken in account! Here I must give a pattern about how to 
value marketing intangibles (when some authors even consider they do not exist!) in the context 
of an integrated business for that without a valuable product , marketing can do nothing (or , that 
is the same thing “marketing is a routinary activity , aimed only to inform customers about 
product  features”).  

                                                           
48 The greater the difference between slim margin and normal margin is the greater the premium must be 
49I newly specify that here one must appreciate that the solution is the best way to give a clear and 
predictable solution to otherwise impossible cases to be ruled in a “perfect” (impossible) way , due to 
information constraints. Certainty about the rule of law is the prize to be reached at the expense of some 
analysis simplifications. In my opinion  the first target of OECD guidelines must be to rule real cases with 
available information in the hands of Taxpayers and Administrations and not to contribute to economic 
theory! To leave the situation as it’s now is to let that the ALP looses any capacity to produce predictable 
rules and positive features of its application (incentive to efficiency and equitable division of profits to 
Countries) are completely offset by that failure about certainty : the supremacy of ALP on unitary rules to 
split multinational business results is lost! 
50For details about the fact that the name was not known (and then successfully developed) see back point 
26.  
51 I newly call back (I beg your pardon) that  Horstmann and Markusen, [Exploring New Markets: Direct 
Investment, Contractual Relationships, and the Multinational Enterprise, 37 Int'l Econ. Rev.1 (1996)] suggests 
real behaviors of multinational enterprises in order to limit risks in exploring new markets ; the name is not 
known but some behaviors are targeted to limit risks in the new market  (companies which will enter foreign 
markets in the presence of uncertain demand might prefer to explore the new market through 
“independent” licensees rather than affiliates, in order to avoid fixed set-up expenditures; an incentive 
remuneration must be granted to that licensee for inducing a truthful revelation regarding the state of the 
demand in the particular market) 
52 In example 5 of the draft Administration is allowed to split combined profit of producer and distributor but 
I think that just the example may give more details in that 
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able to divide cases when it is sufficient to look at the sole distributor side to project a 
remuneration rule and when this is not correct . Concepts to build  such a rule are identifiable  in 
assessing that when marketing costs are put at risk, many times ,valuable bottleneck inputs have 
been created on production side just because , usually, marketing is performed at the end of 
whole investment process and when the market value of the output is going to be disclosed. 
This is the sole way to have coherence between the implied profit allocation rule included in  
Guidelines and the case at focus! 
  Profits (or losses) , in an integrated business, are due to “uncertainty and risks ” , and are  
generated by the fact that resources are to be committed before of having information about 
output value53 and so when time for having disclosed the output value is short (marketing at the 
end of investment process) most of risks are to be supposed , at that moment, over54

I repeat that the rule above is also the model to share integrated profits between associated units 
that is implied in OECD Guidelines  current text  , and that I am able to derive from  best method 
rule (and other parts of Guidelines)  ; if I want to change this rule and to apply another one I might 
explain and motivate the change to have coherence between specific rule and general principles. 

.  

 Details about the right way to proceed provided in an example would have the sense of giving 
certainty with a safe behaviour (for firms and Administrations) by some simplifying assumptions ; 
the target is just to  allow a solution in difficult cases when available data do not consent a more 
rigorous analysis ; that rigorous analysis is indeed a live option of Guidelines when available data 
consent it (some concepts to reach the goal  are drafted at point 27).  
The example 5 correctly concludes (between allowed options) about a profit split , but without the 
details and concepts I drafted here this cannot be a secure guidance to avoid litigations and leaves 
open the way to unending discussions! 
k) I see problems of inconsistency about the principle of “location savings” present at 
chapter IX of Guidelines and principles affirmed in example 19 of (intangibles) draft . When a 
group decides to sell the business (and related intangibles)  from  an high tax rate company to a 
lower tax rate company the transfer price is calculated through what would pay for the going to be 
sold business  another  (independent)  company, located in same Country  of the associated buyer  
(if the associated company is not the  sole buyer) and  having granted the same (lower) tax rate ; 
therefore  when a target return on investment is set net of taxes , the advantages on tax rate of the 
buyer are economically transferred (as an higher transfer price) to the seller under principles 
surrounded by location saving. In contrary case,  I might explain reasons to derail from the  general 
principle. 
l) A further task (see back point 29) of OECD  (this is a too long task for these notes) should  
be targeted in asking that in intragroup contracts the risks are assumed as independent operators 
really  would do while currently  net profit level processes tend to give to tested group operators a 
normal-average  profit  (which is the result of assuming “normal-average” risks as assumed by the 
sample of comparables) in any circumstance ; when I apply net profit of comparables to the (tested 
party)  group operator (distributor) this last is no more affected by risks (his correct quote-as for 
distributors, i.e. for  credit risks)  assumed by group in his  individual activity. 55

                                                           
53 See Hines model quoted supra at note 14 

 In other words: the 
fact that some risks ,at arm’s length, are assumed by the group entity whose remuneration is 
compared to independent firms  is practically frustrated when net profit level indicators are used. 
Indeed also group operators which are  functionally comparable to limited risk independent firms 
may assume some proper risks (coherently with performed function)  by a choice (and an 

54 Please consider that I use the term risk in the sense given by economics and so the fact that a risk is over 
means (simplifying) that a single result is possible (now near to be actual) , that may be positive result  (a 
profit) but also a negative result (a loss). 
55 Here some  assumptions must due to the fact that the net profit mean (or range) of comparables  already 
includes a mean (or a range) of risks assumed by those operators….. but that the  fact resulting in a risk for 
the group operator  when happens may cause further effects on  his profit and loss 
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agreement) and whose effect is unique cause is pertinent to the specific group activity at focus ; the 
setting of risk in a particular mode  must be evident before the fact (setting the risk) happens.  
Para 2.73  of OECD Guidelines does not give the proper relevance to this case which (seems 
totally due to judgment of firms56

This would really close more net profit level indicators legal processes with the economic principle; 
I made some specific observations at point 29 of this paper about credit risk and possibility for 
distributor to be affected by “abnormal” losses on credits as actually realized by his proper activity 
(his proper customers that are different from customers of comparables) also in a net profit 
comparison context ;  considering the example that  I proposed , with a net profit indicator , 
without the care I proposed, the abnormal loss on credit is automatically attributed to producer 
and not to distributor: this may be correct only if a contract provides so (before of knowing if a 
real abnormal loss will become an actual fact) and key people of the producer have managed 
credit risks of distributor customers.  

 while ) is so important about ALP :   I think that this aspect, 
maybe in compliance with  current text of para 2.73 of Guidelines,   is generally and actually 
undervalued in a lot of  transfer pricing studies (while it might not) . 

Obviously here it would be necessary to create rules with would allow certainty about requested 
behaviors to be applied , specially to part when data on comparables allow to apply such a rule and 
when they do not. 
 
Dear Sirs, 
I appreciated a lot the choice of OECD of circulating a well done interim draft on intangibles (safe 
harbor , timing issues) so that a deep debate on (all these aspects as a whole)  may source at an 
early moment of the enforcing process. 
 I made the devil advocate about it and I beg your pardon  for this role . 
In my opinion litigations are widely current57 on ALP application , at less in some Countries as an 
2012 OECD document 58

Legislator must take his historical responsibility (and OECD is historically a judicious and 
authoritative Legislator) to make that the right rule to apply is made known to Taxpayers and 
Administrations (this is in compliance with economic ALP or not ) in a  clearly and predictable  mode 
in   advance time of transactions. 

 refers , and (this is my opinion too) they are due to some lacks in 
Guidelines text that I  have (humbly and  with public spirit)  pointed out in the paper.  

Sometimes when available data do not consent enforcing of a simple rule Legislator is in front of 
an alternative: 

• Or he  allows  that more processes are used by Taxpayers to come to a number (the set 
transfer price) ; but in this case , more than one results were ex ante possible and firms 
cannot be blamed in having chosen one of them  

• Or he gives  further guidance (also at expense of analysis precision) in a way it’s clear which 
are narrowed allowed processes to come to set a transfer price. 

When rigorous rules allow to understand  which associated entities are intangible owners inside 
a group (or rectius : which associated entities must be affected by general-combined-  results of the 
group business) the great part of the job to prevent (illegal) profit shifting by firms is done59

Then it’s a good compromise  any simplification in calculations associated to more certainty 
granted to Taxpayers and Administrations in predicting the right rule to apply ! 

 . 

                                                           
56 While the reality is that sometimes available data give difficulties in doing that 
57 , in my opinion,  litigations are projected to rise in the future if adjustments to legislative texts are not early 
taken  
58 Dealing Effectively  with the Challenges of Transfer Pricing, OECD 2012 page 17 
59 The “independent study” , managed at OECD level and with target to monitor ALP application (and not to 
be the appeal of current litigations) , I proposed at previous point 6 would just be aimed to understand if 
current litigations are mainly focused on the entity to be considered intangible owner or on other issues. 
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The lack of certainty about the right rule to apply has an high cost in term of lack of growth (due 
to the procrastination of investments or localization of them in Countries where the said certainty 
is granted).   
I  hope the paper  may be useful for your future work and in any case I thank you for having given 
me possibility to express my vision on it . 
Kind regards. 
 
Milano,  September 14th 2012       Andrea Musselli 
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September 2012 
Taxand 
 
OECD 
Joe Andrus 
Head 
Transfer Pricing Unit 
Centre for Tax Policy and Administration 
joe.andrus@oecd.org  
 
 
Dear Joe, 
 
Re: Taxand Responds to the OECD Discussion Draft on Timing Issues Relating to 
Transfer Pricing 
 
Further to the publication of the OECD’s discussion draft on “Timing Issues Relating to 
Transfer Pricing”, Taxand is pleased to provide combined feedback from around the world.  
 
First of all, we would like to commend the OECD Committee of Fiscal Affairs efforts for its 
continual improvement and updating the OECD Transfer Pricing Guidelines which is an 
essential tool for coordinating international taxation in the business community. 
 
The discussion draft sets out four key issues and these will be discussed in turn: 
 

1. Availability of information 

In practice, many businesses in an ex post regime will wait until after the end of the financial 
year before embarking on a transfer pricing review. Software/websites that collate third party 
comparable information must also wait until after accounts are finalised before posting the 
information. Therefore, the advantage of an ex post approach is one of administrative ease 
and availability of information. The proposed changes to paragraphs 3.67 and 3.68 of the 
Transfer Pricing Guidelines address this in part; however, we recommend a discussion of 
materiality/significance to ensure that the burden on administrations and business is eased. 
In other words, it would by desirable to provide some more discussion about the actions 
and/or steps that a diligent taxpayer would undertake on, or before, the date in which 
transactions take place in order to ensure compliance with the arm´s length principle. 
 

2. Adjustments made at year end 

Adjustments will be one of the following: 
 

 Year-end financial adjustment (recognising that interim adjustments were provisional 
and seeking to finalise transactions with data available at the year-end) 
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 Year-end tax return adjustment (adjustments made on tax returns and not reflected in 
accounts) 

Clearly an ex post regime is consistent with the former type of adjustment as it seeks to wait 
until such accounts are finalised. Exceptional items and material differences between 
financial and tax accounts need to be explained in transfer pricing reviews including the 
economic reasons for adopting one set of results in preference for another.    
 
Nevertheless, in some jurisdictions it may not even be possible for taxpayers to adjust the 
accounting result in the tax return, for the purpose of complying with arm´s length principle 
(ie any adjustment would also need to be booked in the financial accounts of the company). 
 
Whether all affected countries respect the adjustments is of concern, as set out in the 
discussion draft. However, the system of tax treaties, and the competent authority process, 
exists to address these inconsistencies (and do so in the majority of practical cases).   
 

3. Ability to consider information post-transaction date 

It is uncommon for businesses to go back and change pricing after the end of the financial 
year to “contemporaneous third party outcomes” unless something material occurs after the 
end of the year. The reason for this is twofold:  
 
(i) Many Tax Administrations take a balanced approach to materiality, and the requirement 
for changes after accounts are finalised would be arduous if the adjustments were not 
material 
(ii) Many Tax Administrations apply a non-ambulatory approach in transfer pricing legislation 
whereby the key date for assessing arm’s length transactions is that date at which the 
transaction took place. Information becoming available subsequent to that date is arguably 
not relevant for the purposes of the legislation. So-called ‘hindsight’ cases have tested this 
point in many jurisdictions,(including the US and the UK), and have set out a number of 
specific situations when hindsight cannot be applied under the relevant legislation, as well as 
more limited situations in which hindsight may be relevant. One key theme is that information 
should have been “reasonably” available and the proposed changes to paragraph 3.69 of the 
Transfer Pricing Guidelines appear to take this point into account. We recommend that the 
changes to 3.69 include ex post situations because the point is also relevant for information 
available at, and subsequent to, the time of the transaction being reviewed on an ex post 
basis. In addition, a reference to the tax legal concept of hindsight may be advisable for 
increased clarity and recognition of the key issue. A recent case in the UK sets out the 
following legal judgment:  

“It is also an accepted principle of valuation that the valuer stands at the valuation date 
looking forward into the future with reasonable foresight, rather than looking back today 
with hindsight at the valuation date. However, regard may be had to later events for the 
purpose only of deciding what forecasts could reasonably have been made on ... The question 
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of reasonable foresight is of particular importance in this appeal when coupled with the 
statutory direction to assume that the prospective purchaser has all the information which a 
prudent prospective purchaser might reasonably require if he were proposing to buy from a 
willing seller by private bargain at arm’s length.” 

The OECD Business Restructuring Review (9.54) discusses the importance of avoiding 
hindsight in ex post situations and this could be corroborated here. 
     

4. Considerations for intangible property and uncertainty as to the date a transaction 
occurs 

We have experience of this situation whereby an intangible is transferred (eg into a cost 
share agreement) on a particular date; however, the dates of intent and completion may be 
different and can lead to different valuation results. Legal and accounting principles should 
be relevant here for consistency, and to ensure that the test is not overly cumbersome for 
administrations and businesses. In addition to the above, a natural migration of intangible 
value can occur over time, and it is necessary to take a balanced and consistent view of the 
date of any transfer. We will often look at both dates (ie intent/expression and completion) 
and we will raise any material differences. However, a consistent view of the date of 
completion as the key date may improve resource allocation. Most material intangible 
transactions of this nature will be reviewed on an ongoing basis (either annually or when a 
significant event occurs), to ensure that the pricing is still relevant; however, we refer to the 
comments made above regarding transfer pricing legislation following a non-ambulatory 
approach in many jurisdictions.    
 
Taxand’s Take 
This is an important issue that has historically led to significant dispute, so increased clarity is 
welcome. In addition to the proposed changes in the discussion draft, Taxand recommends 
the following: 
 

 3.67/3.68 to include a note on materiality/significance of transactions and affording 
the option of a measured approach 

 3.69 to reference the concept of hindsight and case law principles preventing its 
application in most situations (or at least recognising the debate) 

 3.69/3.70 to include ex post situations in which the discussion around “reasonable” is 
also relevant (although less so than in an ex ante environment) 

 General requirement to exceptional items and material differences between financial 
and tax accounts 

We appreciate this opportunity to provide comments to the OECD Committee of Fiscal 
Affairs and would be pleased to discuss this further and / or to participate in any discussion 
on these matters.  
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More information about Taxand is provided as Appendix I. Taxand is wholly committed to 
supporting the OECD Committee of Fiscal Affairs and we look forward to contributing to 
further debate. 
 
Please do not hesitate to get in touch with me directly via the contact details below. 
 
Yours sincerely, 
Taxand 
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APPENDIX  I 
 
CONTACT DETAILS 
Antoine Glaize 
T.  +33 (0)1 70 38 88 28 
E. antoine.glaize@arsene-taxand.com 
 
ABOUT TAXAND 
Taxand provides high quality, integrated tax advice worldwide. Our tax professionals - nearly 
400 tax partners and over 2,000 tax advisors in nearly 50 countries - grasp both the fine 
points of tax and the broader strategic implications, helping you mitigate risk, manage your 
tax burden and drive the performance of your business. 
 
We’re passionate about tax. We collaborate and share knowledge, capitalising on our 
collective expertise to provide you with high quality, tailored advice that helps relieve the 
pressures associated with making complex tax decisions. 
 
We’re also independent — ensuring that you adhere both to best practice and to tax law and 
that we remain free from time-consuming audit-based conflict checks. This enables us to 
deliver practical advice, responsively. 
 
Taxand has achieved worldwide market recognition. In the International Tax Review’s (ITR) 
World Tax 2012, over 95% of Taxand locations are ranked top. 35 countries were voted top 
in the ITR Transaction Tax Survey 2012 and in the ITR Tax Planning Survey 2012. Taxand 
has received over 40 national awards and 13 regional awards in the ITR European, Americas 
and Asia Tax Awards since 2009. These include European Private Equity Tax Firm of the 
Year, European Indirect Tax Firm of the Year, European Tax Policy Firm of the Year, Asia 
Transfer Pricing Firm of the Year, Asia Tax Policy Firm of the Year, and Latin America Tax 
Disputes Firm of the Year. Full details of awards and further information about Taxand can 
be viewed at  
www.taxand.com/media/factsheet  
www.taxand.com 
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2 October 2012 

Mr. Joseph L. Andrus 
Head of Transfer Pricing Unit 
Centre for Tax Policy and Administration 
Organisation for Economic Co-operation 
 and Development 
2, Rue Andre Pascal 
75775 Paris, France 

Via email:  joe.andrus@oecd.org 

Re: OECD Discussion Drafts on Timing Issues and Safe 
Harbours Related to Transfer Pricing 

Dear Mr. Andrus: 

In 2010, the Committee on Fiscal Affairs of the Organisation for 
Economic Co-operation and Development (OECD) announced a project 
on the transfer pricing aspects of intangible assets in respect of the 
OECD’s Transfer Pricing Guidelines (OECD Guidelines).  The OECD 
subsequently published a scoping paper and held three public 
consultations with interested commentators.  On 6 June 2012, the OECD 
released three discussion drafts setting forth proposed revisions to the 
OECD Guidelines and recently announced a public consultation on the 
three drafts, which will be held on 12-14 November 2012.  On behalf of 
Tax Executives Institute, Inc., I am pleased to provide the following 
comments on the Draft on Timing Issues Relating to Transfer Pricing 
(Timing Issues Draft) and the Draft regarding proposed revisions of the 
section on Safe Harbours in Chapter IV of the OECD Guidelines (Safe 
Harbour Draft).1

TEI Background 

 

Tax Executives Institute (TEI) was founded in 1944 to serve the 
needs of business tax professionals.  Today, the organisation has 55 
chapters in Europe, North America, and Asia.  As the preeminent 
association of in-house tax professionals worldwide, TEI has a significant 
interest in promoting tax policy, as well as the fair and efficient 
administration of the tax laws, at all levels of government.  Our 7,000 
members represent 3,000 of the largest companies in Europe, the United 
States, Canada, and Asia. 

                                                      
1  TEI commented on the OECD discussion draft on the Transfer Pricing Aspects 
of Intangibles on 21 September 2012.   
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General Comments on the Timing Issues Draft 

The Timing Issues Draft notes that countries have adopted two different approaches to 
applying the arm’s length principle:  (i) the “arm’s length pricing approach,” which is based 
on information available at the time the transaction was undertaken (also called an “ex ante 
approach”) and (ii) the “arm’s length outcome testing approach,” which tests the actual 
outcome of controlled transactions, generally undertaken at the end of the relevant year or 
when the return is filed (also called an “ex post approach”).2

As a general matter, TEI recommends that the OECD discourage the use of an ex post 
or “hindsight” analysis.  The pricing determination should be based on information that was 
known by or reasonably available to the related company at the time the transaction was 
undertaken.  The point of any contract is that the parties agree on specific terms in advance 
and commit to performing their obligations pursuant to the contract’s terms, upon pain of a 
lawsuit if there is a breach.  In contrast, ex post testing suggests that related parties should be 
free to re-negotiate the contract at any moment or, at least, tax authorities may adjust taxes 
based on the assumption that the contract may be unilaterally re-negotiated.  This is both 
conceptually and practically unrealistic. 

   

Further, the Timing Issues Draft suggests that the two approaches are contradictory.  
We disagree.  As a general principle, the price (or the price-setting formula) is agreed to by 
parties in advance, whether the parties are related or unrelated.  In our view, an ex post 
analysis merely tests certain key performance indicators or profit-level indicators against what 
has been agreed to.  This process, however, does not presume the parties would agree on a 
different price or formula than that previously agreed to if the contract were re-negotiated at 
the time the testing or tax audit is conducted.3

The Timing Issues Draft acknowledges that these differing approaches implicate the 
nature of guidance that can be provided on situations where valuation of intangibles is highly 
uncertain at the date of the transaction, as well as situations “in which tax administrations 
should be permitted to assume the existence of a renegotiation, price adjustment clause, 
milestone payment, or other risk sharing mechanism within an agreement between controlled 
parties which does expressly contain such a mechanism.”

  The rationale of ex post testing as described 
paragraph 3.70 of the proposed revisions is not the application of “another” approach to 
transfer price setting but, rather, the determination of whether the agreed-upon price setting 
method was applied correctly. 

4

                                                      
2  See Timing Issues Draft at 3.  

  The Timing Issues Draft notes that 
some countries are “less willing to accept valuation techniques based on financial projections 
if the Guidelines take a restrictive view of the . . . ability of tax administrations to impute 

3  Moreover, some regulations (e.g., German Transfer Pricing Administrative Principles 2005) 
explicitly provide that ex post transfer pricing adjustments are accepted only if the parties have agreed 
in advance on the principles/rules/formulae of such adjustments. 
4  Timing Issues Draft at 3. 
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renegotiation clauses or other risk sharing mechanisms to address the uncertainty of the 
valuation.”5

It is rarely the case, however, that a contract between unrelated parties will have a “re-
valuation” clause addressing circumstances where the parties have gotten the price “wrong.”  
To be sure, many contracts involving the transfer or use of intellectual property (IP) between 
unrelated parties are contingent on the production or utilisation of the IP, but the price for the 
IP – even if it is a per transaction or per item amount – is set in advance.  That is, contrary to 
the suggestion in the quoted language, very few contracts will include an “automatic” re-
pricing clause that will apply retrospectively where it becomes apparent that one party has 
gotten the better of a deal.   

   

Independent parties are free to decide whether to transfer a specific item, such as IP 
rights, from one party to another, or, alternatively, to jointly exploit the item.  In the latter 
case, they may create a joint venture or negotiate a specific risk and profit split agreement.  
The Timing Issues Draft suggests, however, that tax authorities should have a right to re-
characterise buy/sell agreements into joint venture agreements, even if the buy/sell 
agreements are concluded at arm’s length.  In other words, it arrogates to the tax authorities 
the right to disregard a genuine arm’s length agreement where such agreements are 
“uncertain” for one of the participants, a situation generally not observed in unrelated party 
dealings.   

For these reasons, the use of hindsight by tax authorities in revaluing or re-pricing the 
terms of a contract is fundamentally at odds with the arm’s length principle.  Departing from 
this principle by applying even a partially ex post documentation or testing requirement 
imposes additional compliance burdens on taxpayers and increases the risk of double 
economic taxation and tax litigation for multi-national enterprises (MNEs).  If the contractual 
arrangement does not allow for an ex post adjustment, then there should be no re-
characterisation of the contract by tax authorities.  

If the revisions to the OECD Guidelines permit a more expansive use of the ex post 
approach, TEI recommends that the Guidelines explicitly state that tax authorities may not 
pick the ex ante or ex post approach depending on which method produces the best outcome 
for the authorities in a particular year, and then switch to the other method when that one 
becomes more favourable.  Instead, if a taxpayer has consistently chosen to use the ex ante 
method or ex post method (however formulated), tax authorities should not, with the benefit of 
hindsight, be permitted to choose the other method; they should instead follow the approach 
used by the taxpayer.  That said, one concern with our suggested modifications to an 
expanded use of the ex post method is that taxpayers will be effectively compelled to conduct 
both ex ante and ex post analyses, an expensive proposition that could well produce different 
prices and enable taxing authorities to choose the more favourable one.  We urge the OECD to 
revise the Guidelines in a manner that avoids this situation.  

                                                      
5  Id. at 4. 
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TEI further recommends that any more expansive ex post approach approved in the 
Guidelines be used only in conjunction with safe harbour rules, and that taxpayers be 
permitted to select either the safe harbour or the standard arm’s length approach. 

Comments on Proposed Revisions in the Timing Issues Draft 

The Timing Issues Draft, in addressing the ex ante approach, proposes to add the 
following sentence to paragraph 3.69: “Where such an approach is followed, pricing 
determinations should be based on information that was known or reasonably foreseeable by 
the associated enterprises at the time the transaction was entered into.”  This is a change from 
the current language, which states that the associated enterprise need only base its arm’s 
length price “on information that was reasonably available to them at” the time the transaction 
was entered into. (Emphasis added.)  Thus, there has been a shift from reasonably available 
information to reasonably foreseeable information.  

TEI opposes this change in the standard of information that associated enterprises 
must take into account.  Reasonably foreseeable is a more uncertain and vague standard than 
reasonably available.  If, for example, the price of gold increased for seven straight days, it is 
in no way “reasonably foreseeable” that it will again increase tomorrow.  It could well fall.  
Comparable uncertainty exists for almost any price in a free market.  Further, when a 
transaction is audited several years after it was negotiated, it is extremely difficult to decide 
the information that was reasonably foreseeable several years before.  For this reason, tax 
authorities might be expected, by default, to apply an ex post approach and use hindsight to 
determine foreseeability.   

A similar issue arises with the insertion of the following language in the same 
paragraph: “[Information to be considered includes] information on economic and market 
changes likely to occur after the time the transaction was undertaken, that could have 
reasonably been anticipated at the time the transaction was undertaken and that would have 
affected the pricing that would have been agreed between independent enterprises in similar 
circumstances.”  This language misapprehends how business is conducted and may lead tax 
authorities to construct a model of business based on “ideal” behavior and then seek to tax 
that model, rather than the actual results.   

For these reasons, TEI recommends that these two proposed insertions be stricken 
from the Draft and the language of paragraph 3.69 revert to its current form.   

In relation to the ex post approach, the Draft proposes to insert the following language 
in paragraph 3.70 “pricing confirmations should be based on information available at the time 
the tax return is prepared, providing such information is related to the outcome of comparable 
uncontrolled transactions undertaken at the same time as the controlled transaction . . . .”  
Regrettably, this proposed requirement does not take into account the practical issues 
involved in updating information on an ex post basis when filing a tax return.  

For example, suppose a transfer price between related parties was negotiated in 
November 2012 for the year 2013, based on benchmarking studies covering 2008-2010 (because 
more recent information is not available), and the 2013 tax return is due on 31 December 2014.  
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The proposed language would require a taxpayer, when filing its 2013 return in December 
2014, to take into account changes in the comparables data for 2011 and 2012 (and maybe even 
2013), and adjust transfer prices accordingly.  Such re-pricing, however, would not be 
undertaken by unrelated parties and constitutes a significant deviation from the arm’s length 
principle.  In addition, this approach would necessitate significant compliance efforts by 
requiring taxpayers to assemble benchmarking studies other than those used to set the initial 
price.  We therefore recommend striking this insertion and reverting to the current language 
of paragraph 3.70. 

We appreciate that the proposed language may have been prompted by concerns 
about a situation where a taxpayer has a three-year old comparable uncontrolled price (CUP) 
of, say, $120 and then just after year-end a new CUP is found at, say, $360.  In such a case, a 
question may then arise of how much, if any, of this new information should be taken into 
account when assessing the correctness of the transfer price for the year at issue.  We note that, 
while such an example is possible, it is very improbable.  There will always be extreme 
situations, but attempting to address each extreme situation in the Guidelines significantly 
complicates matters for taxing authorities and taxpayers.  Because, under the ex ante approach, 
the $360 CUP is not available at the time the price was set, tax authorities should respect the 
arm’s length price in the contract. 

In this regard, there may be examples where taxpayers appear to be using hindsight, 
but in reality are taking into account market conditions and true arm’s length results to 
validate the initial pricing.  For example, certain businesses set their transfer pricing so that a 
manufacturer earns cost plus a mark-up (say, 5%) and the distributor earns the residual profit.  
The 5% mark-up is based on a transfer pricing study where the interquartile range of 
comparable companies was 4% to 6%.  At the beginning of each year, the mark-up is reviewed 
to see what the manufacturer actually earned in the preceding year since it is rare that the 
mark-up will be exactly 5% as the price was set on budgeted, and not actual, costs.  In 
addition, there may be a year where the actual mark-up earned is outside the 4% to 6% range.  
Hindsight could be used to require the manufacturer to adjust the price in the prior year so 
that it falls within the range.  This would be administratively burdensome, including, e.g., 
custom duties adjustments, and moreover would not be acceptable to jurisdictions that do not 
allow the use of hindsight.  Instead, an adjustment is only made if at the end of a three-year 
period the manufacturer’s mark-up is outside of the prescribed, arm’s length range.  Further, 
at the end of each three-year period another full comparability study is performed to 
determine a new arm’s length mark-up and adjust the transfer price if necessary. 

We believe this example shows that the consistent use of a transfer pricing 
methodology that allows for a narrow range of transfer prices with some variability between 
years and is updated every three years to reflect market conditions is a practicable application 
of the arm’s length standard that avoids the need for yearly transfer pricing adjustments that 
may not be acceptable to all jurisdictions, potentially resulting in double taxation. 

Comments on the Safe Harbour Draft 

[Omitted] 
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Conclusion 

TEI appreciates the opportunity to comment on the OECD’s Discussion Drafts.  These 
comments were prepared under the aegis of TEI’s European Direct Tax Committee, whose 
Chair is Anna M. L. Theeuwes.  If you have any questions about the submission, please 
contact Ms. Theeuwes at +31 70 377 3199 (or An.M.L.Theeuwes@shell.com) or Benjamin R. 
Shreck of the Institute’s legal staff, at +1 202 638 5601 (or bshreck@tei.org). 

     
 Respectfully submitted, 

 TAX EXECUTIVES INSTITUTE, INC. 

         

Carita R. Twinem 
International President 
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September 13, 2012 
 
Mr. Joseph L. Andrus 
Head of Transfer Pricing Unit 
Centre for Tax Policy and Administration 
Organisation for Economic Co-operation and Development 
2, rue André Pascal  
75775 Paris Cedex 16 
France 
 
Dear Mr. Andrus: 
 
We are writing to share the views of the Treaty Policy Working Group on the 
Discussion Draft, Revision of the Special Considerations for Intangibles in 
Chapter VI of the OECD Transfer Pricing Guidelines and Related Provisions, 
released by Working Party No. 6 on June 6, 2012.   
 
As you know, the Treaty Policy Working Group is an informal association of 
large global companies based throughout the world, which represent a broad 
spectrum of sectors.  The Treaty Policy Working Group has been working since 
2005 to analyze and address tax policy and administration concerns regarding 
transfer pricing, profit attribution, permanent establishment, and related issues 
that are critical to the avoidance of double taxation and the conduct of cross-
border trade and investment.  We appreciate the OECD’s continued leadership in 
developing guidance on these important issues and its inclusion of 
representatives from key non-OECD economies in this process.   
 
We applaud the release of the Discussion Draft for comment prior to conclusion 
of a full consensus among Delegates in the WP6 deliberations.  This new 
procedure, coupled with the clarity of the drafting and the extensive public 
discussion by yourself, WP6 Chair Michelle Levac, and others of issues raised by 
the Discussion Draft, provides a valuable opportunity for stakeholder input at a 
more useful stage in the process.  We encourage the continued use of this 
procedure and its adoption throughout the Centre for Tax Policy and 
Administration. 
 
Given the considerable reach of the Discussion Draft, we have focused these 
comments on the key issues of concern to TPWG members.  We look forward to 
the opportunity to comment further on the complete draft currently slated for 
release in 2013. 

Page 123 of 135



 
 
 
 
Mr. Joseph L. Andrus 
September 13, 2012 
Page 2 
 
 

 

Executive Summary  
 
The Discussion Draft is a substantial product in which WP6 has, in unusually short order, 
addressed a series of difficult and potentially divisive issues.  It helpfully confirms a series of 
important points.  First and perhaps foremost, it adopts a relatively narrow definition of 
compensable “intangible” that is similar to the owned or controlled aspects of the analysis 
advocated by the TPWG. It specifically confirms that group synergies and market-specific 
characteristics (including low labor costs), in contrast, do not constitute intangibles, a position 
that the TPWG had also endorsed.  The Discussion Draft also acknowledges that goodwill and 
ongoing concern value are not separately transferable.  And it further acknowledges that not all 
R&D expenditures and marketing activities create or enhance an intangible, that not all 
intangibles give rise to premium returns in all circumstances, and that intangible related returns 
(“IRR”) on an intangible may be zero or negative.  All of these points are critical to the effort to 
bring clarity to the transfer pricing treatment of intangibles. 

 
However, the Discussion Draft also raises some new concerns and leaves some open questions 
that merit further consideration and reflection, including the following:   
 

[Omitted] 
 
• We note that WP6 is deliberating on the extent to which information regarding 

subsequent events may be considered relevant to an evaluation of the arm’s length nature 
of the compensation for a past transaction.  The TPWG agrees that it may be appropriate 
in some circumstances to permit such information to be considered by both tax 
administrations and taxpayers, provided that its use is limited in a manner that prevents 
an inappropriate or one-sided use of hindsight and provides an effective mechanism for 
relief from economic double taxation.    

 
Key Issues 
 
While the Discussion Draft makes many positive contributions on difficult points, it also raises a 
number of issues that are of particular concern to TPWG members.  The most important of these 
are discussed in more detail below, together with our recommendations for the consideration of 
delegates.  
 

[Omitted] 
 
5. Hindsight Issues 
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Both the Discussion Draft and the contemporaneous Request for Comments of the Secretariat of 
Working Party No. 6 of the OECD Centre for Tax Policy and Administration on Certain Timing 
Issues Related to Transfer Pricing indicate that WP6 is deliberating on how to address the extent 
to which information regarding subsequent events may be viewed as relevant to an evaluation of 
the arm’s length nature of the compensation for a transaction that has already occurred.   
 
In our experience, taxpayers generally perceive both “upside” and “downside” valuation risks 
whenever long-term transactions are involved and may protect themselves against both over- and 
under-valuing the intangible by using a contingent compensation mechanism that varies the 
payment based on productivity.  However, the suggestion, in the Secretariat’s request, that tax 
administrations should in some circumstances “be permitted to assume the existence of a 
renegotiation, price adjustment clause, milestone payment, or other risk sharing mechanism 
within an agreement between controlled parties” seems potentially overbroad.   
 
The TPWG agrees that it may be appropriate in some circumstances to permit certain 
information that becomes available about subsequent events to be considered by both tax 
administrations and taxpayers.  To prevent an inappropriate or one-sided use of hindsight, 
however, such information should be available for use only in the following circumstances: 
 

a. Information about subsequent events should be used, if at all, only to address 
situations where valuation of intangibles was highly uncertain as of the date the 
controlled transaction occurred; 

 
b. Information about subsequent events should be used only to test the reasonableness of 

the taxpayer's projections and business assumptions at the time of the transaction, and 
should not be used to revalue the transaction on the basis that the taxpayer should 
have been able to foresee the actual results;  

 
c. Both tax administrations and taxpayers should be permitted to take such information 

about subsequent events into account (and any domestic law restrictions on self-
initiated taxpayer adjustments should be waived for this purpose); and 

 
d. Tax administrations should be permitted to take information about subsequent events 

and subsequently available information about contemporaneous events into account 
only if they are prepared to engage in good faith in MAP proceedings with treaty 
partners to avoid any resulting double taxation and waive the application of any treaty 
or domestic law time limitations that would otherwise preclude MAP consideration in 
the case concerned .  

 
*   *   *   *   * 
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We understand that WP6 is continuing its deliberations and is planning to consider comments on 
this Discussion Draft and issue a more complete discussion draft in 2013 that also addresses 
other important issues, including the transfer pricing consequences of items treated as 
comparability factors rather than as intangibles and potential changes to the discussion of cost 
contribution arrangements in the current Guidelines.   The Treaty Policy Working Group looks 
forward to the opportunity to continue to provide input on these important issues as the process 
moves forward. 
 
Respectfully submitted, 
 
For the Treaty Policy Working Group: 
 
 
Gary D. Sprague 
Partner, Baker & McKenzie LLP 
 
 
 
Carol A. Dunahoo 
Partner, Baker & McKenzie LLP 
 
 
 
Holly E. Glenn 
Principal Economist, Baker & McKenzie LLC 
 
 
cc:   Ms. Michelle Levac, Chair, OECD Working Party No. 6 and Special Sessions on Transfer 
Pricing of Intangibles 
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September 13, 2012 
 
Mr. Joe Andrus  
Head of Transfer Pricing Unit 
Organisation for Economic Co-operation and Development (“OECD”) 
Centre for Tax Policy and Administration  
2, rue André Pascal 
75775 Paris  
Cedex 16  
France 
 
 
Dear Mr.Andrus, 
 
True Partners Consulting, in cooperation with its global network of affiliates (collectively “True 
Partners International” or “TPI”), welcomes the opportunity to provide commentary to the 
OECD with respect to its undertaking of a possible revision of Chapter III of the Transfer Pricing 
Guidelines (“TPG”) concerning Timing Issues Relating to Transfer Pricing. 
 
Timing considerations are clearly a very important topic within the transfer pricing realm. 
Therefore we welcome the OECD’s initiative to hopefully clarify certain issues pertaining to 
how tax regimes and taxpayers should evaluate the arm’s length nature (either an ex ante or ex 
post basis) of controlled transactions. In the following sections, we share our ideas for the 
development of more cohesive international guidance. 
 
 
Best Regards, 
 
 
 
 
Michael Heckel, Rölfs RP Rechtsanwaltsgesellschaft GmbH (Germany) 
Les Secular, True Partners Consulting (UK) LLP 
Daniel Falk, True Partners Consulting LLC (U.S.) 
James Chang, True Partners Consulting International (China) Co., Ltd. 
Herve Bidaud, Artemtax International (France) 
Kay H. Lee, Sungjee Accounting Corporation (Korea) 
Natalia Operti, Studio Manzoni Pagliero Vanz e Associati (Italy)  
Michal Majdanski, BT&A Group (Poland) 
Joan Pons, LinkTax (Spain) 
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Our comments are partially influenced by the French tax laws, regulation and jurisprudence.1

 
  

1. Comments on paragraph 3.68 
 
We fully support the view that the information which supports the price of the transaction must 
be contemporaneous to the controlled transaction because such information reflects the prices 
and other conditions that independent parties would have established in an economic 
environment that is the same as the economic environment of the taxpayer’s controlled 
transaction.  
 
For example those are the principles fixed by the French High Court (“Conseil d’Etat”) when the 
High Court has to judge whether or not a decision taken by a taxpayer must be treated as an 
“abnormal” act of management (which is the problem at stake for a transfer pricing issue).  
 
The High court has stated clearly the principle according to which the decision has to be 
characterized as an abnormal act of management or vice versa at the time the decision has been 
taken and not “ex post” as the French tax authorities may be inclined to do.  
 

2. Comments on paragraph 3.69 
 

It is obviously necessary that the price determined at the time of the transaction must be based on 
information available at that time. If historical data is necessary, it is also clear that independent 
parties would not accept to pay a certain price without the basis of trust worthy projections. It 
could be therefore necessary to include projections in the transfer pricing documents.  
 

3. Comments on paragraph 3.70 
 

Another approach taken by some countries consists in testing the conditions of the controlled 
transactions to demonstrate that the conditions are consistent with the arm’s length principle i.e. 
on an ex-post basis. We would make the following comments: 
 

a) This approach creates complexity as the tax payer must provide for information available 
at the time the tax return is prepared (in most cases in the fiscal year following the 
transaction or possibly later for some countries permitting the filling of the tax return 
more than one year after the transaction took place), but this information must be 
contemporaneous to the controlled transaction, or, if not suitable, comparability 
adjustments must be made to reflect economic changes that occurred between the time 
that the comparable transaction was undertaken and that at which the tested transaction 
was undertaken.  

                                                 
1 This particular section was written partially by a French Tax Attorney, and thus offers an opinion comparing the 
OECD draft guidance with that of French Tax Law.  
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b) This approach contradicts for example the principles stated by the French High Court. 
c) This approach would create disparities between the taxes applicable to the transfer of 

intangibles (i.e. if the transfer of a trademark is considered as a transfer of clientele 
attached to the trademark, registration duties will apply on the basis of the price fixed at 
the time of the transaction). A different transfer pricing approach for income tax purposes 
would create unnecessary complexities and discrepancies.  

d) On the other hand for example the German tax law gives the tax authorities the 
possibility to adjust a price in some cases within 10 year – under the consideration 
of the actual developments and profits earned in connection with the transferred 
asset. 

e) This exemplarily example shows that the risk of double taxation is high due to the 
different understanding of the timing issue topic. 

 
In summary we are the opinion that independent third parties have to consider the information 
available in the point of time when they have to make the decision about a transaction. 
According to this assumption we would have a preference for contemporaneous information 
about the price setting. Nevertheless in practice it could be hard to define and document the 
arm’s length character of a transfer price with real arm’s length data for example under the 
comparable uncontrolled price method or the transactional net margin method. In these cases just 
the assumptions and proceeding for setting the price could be documented without having real 
arm’s length data at the time of price setting. In the same cases it could be that real arm’s length 
data are available on the market after some time ago for example due to the time lag finding 
actual data in data bases. This time lag exists as the data has to be entered in the data base and 
therefore the data is not available in the point of time when they are created. This data should be 
also as good as data which are originally used for setting the prices. Important from our point of 
view is that the comparable data used refers to the same point of time or period where the 
intercompany transaction has also happened. For the judgment of the arm’s length character this 
should be more important from our point of view then the question on when the comparable data 
is surveyed. 
 
 
 
 
True Partners Consulting LLC and its affiliates assumes no responsibility with respect to 
assessing or advising the reader as to tax, legal, or other consequences arising from the reader’s 
particular situation.  This memorandum is a summary discussion and is limited to the described 
facts.  The conclusions and recommendations contained in this memorandum are based on our 
understanding of the facts, assumptions, information, and documents referenced herein and 
current tax laws and published tax authorities in effect as of the date of this memorandum, all of 
which are subject to change.  If the facts and assumptions are incorrect or change or if the 
relevant tax laws change, the conclusions and recommendations would likewise be subject to 
change.  True Partners Consulting LLC assumes no obligation to update the memorandum for 
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any future changes in tax law, regulations, or other interpretations and does not intend to do so.  
Only the specific tax issues and tax consequences described herein are covered by this 
memorandum, and any other federal, state, or local laws of any kind are expressly outside the 
scope of this memorandum.   
We are required by regulation to inform you that any tax advice contained in this communication 
(or in any attachment) is not intended or written to be used, and cannot be used by any taxpayer, 
for the purpose of:  (i) avoiding U.S. federal, state, or local tax penalties or (ii) promoting, 
marketing, or recommending to another party any transaction or matter addressed in this 
communication (or any attachment). 
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Dear Mr. Andrus, 
 
VNO-NCW is pleased to have the opportunity to provide comments on the 
OECD Draft on timing issues relating to transfer pricing (hereinafter referred 
to as: “Draft”).  
 
In their daily work, companies  are confronted with the different 
interpretations of price setting and price testing, and the resulting different 
views on the use of benchmarking data by tax authorities. Therefore we very 
much welcome the work done by OECD Working Party No. 6 to provide 
more guidance on this topic. 
 
We would like to draw your attention to the following areas of specific 
concern that we have: 
 

• The Draft distinguishes between ex-ante and ex-post approach. It 
would be highly appreciated if the OECD could recommend one 
approach as the standard approach. Otherwise issues and differences 
will continue to exist with no benefit to either party. The main issue of 
future work should not be about which is the technically correct 
approach, but about the substance of the issues. We therefore strongly 
recommend that the OECD sets one standard approach from a 
simplification perspective. 
  

• The Draft does not mention whether or not a price adjustment should 
be made in case of an ex-ante approach. In our view only the ex-post 

Organisation for Economic Co-operation and 
Development 
Centre for Tax Policy and Administration 
Mr. Joseph L. Andrus 
Head of Transfer Pricing Unit 
2, Rue André Pascal  
75775 Paris Cedex 16 
FRANCE 
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approach should allow for a price adjustment. Therefore the Draft 
should acknowledge that if a taxpayer applies ex-ante pricing, the end 
result could still be a loss even though the determined arm’s length 
targeted result is a profit. 
 

• In an ex-post approach countries have different views to what point in 
a range the prices should be adjusted to: targeted price, the bottom or 
upper end of the range, or the mid-point of the range. We recommend 
that the OECD provides guidance and sets one standard to avoid any 
discussion in this respect. 
 

• In some industries, e.g. the Fast moving Consumer Goods industry, in 
an ex-post pricing approach it may not be possible to recalculate prices 
on a transaction by transaction basis. Therefore we would encourage 
the OECD to state that price adjustments at a consolidated basis per 
entity can be applied. 

 
Yours sincerely, 
 
 
 
 
J.M. Lammers 
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Subject: Draft on timing issues relating to transfer pricing 
 
Dear Mr. Andrus,  
 
WTS is pleased to provide you with comments regarding the OECD draft on timing 
issues relating to transfer pricing. We appreciate the effort to provide guidance on 
this important topic, and find the draft to be very helpful.  
 
We would like to emphasize three important subjects. Regarding these three sub-
jects we want to urge the OECD to rework the draft:  
 

• Unclear definition of ex post  
 
Within the draft it seems as if the main problem concerning the timing issues is that 
some countries use ex ante and some countries use ex post testing of intercompany 
transactions. But double taxation can also arise by comparing different sets of ex 
post data. The definition of ex ante is clear as ex ante means the moment the trans-
action is undertaken. The definition of ex post is not so simple.  
 
Within your introduction it is stated that ex post “testing is generally undertaken at 
the end of the relevant year or at the time the tax return is filed”. At the end of chap-
ter 3.70 it is stated that “pricing information should be based on information available 
at the time the tax return is prepared.” Overall there are three possible definitions of 
ex post:  
 

- The end of the relevant year 
- The time the tax return is filed 
- The time the tax return is prepared 

 
Besides, the definitions are not clear. The preparation of a tax return takes some 
time and therefore is not a single, clear-defined moment. Also the time a tax return 

Mr. Joseph Andrus 
Head of Transfer Pricing Unit 
OECD 

Date 14.09.2012 – ACR/ARD 
Contact Dr. Arwed Crüger 
Phone +49 (0) 69 133 84 56-15 

Fax +49 (0) 69 133 84 56-99 
Email Arwed.crueger@wts.de 
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gets filed is different in many countries. Using this definition would mean different 
interpretations around the world.      
 
Overall we would appreciate if the OECD would agree on one definition for ex post 
and urge all member countries to use the same definition. It seems as if the defini-
tion “the end of the relevant year” is most practicable. In practice this problem has a 
big impact as data might look different at different times and this issue can lead to 
double taxation.  
 

• Double taxation through different approaches of tax authorities  
 
Within chapter 3.71 you clearly state that double taxation arises by using different 
timing approaches. This could be attenuated by the OECD naming one approach the 
preferred approach. Therefore we ask you to name the ex ante approach the pre-
ferred approach and state that there should be no corrections made by tax authori-
ties using the ex post approach under certain circumstances. Furthermore a third 
party is not in a position to use ex post information to decide if a business transac-
tion will be profitable. The application of the ex post approach can therefore only be 
a tool of last resort for the taxpayer to show that a transaction was at arm’s length 
even if the ex ante data looks different. As a result, the related double taxation would 
diminish. Of course it could also be considered to choose the ex post approach as 
the preferred approach.  
 

• Mixing ex ante and ex post 
 
Through the discussion draft “revision of the special considerations for intangibles in 
chapter VI of the OECD transfer pricing guidelines and related provisions” it seems 
that there will be situations where both ex ante and ex post analysis will be neces-
sary from a transfer pricing point of view. The OECD proposes e.g. in paragraph 177 
of that document that there can be adjustments by the tax administrations due to 
fictional price adjustment clauses that independent enterprises would have insisted 
on in comparable circumstances. This would mean a mixture of the ex ante and ex 
post point of view as the business decision would be based on ex ante information 
and the price adjustment clause would consider ex post information. As already de-
scribed above, the usage of ex post data and therefore in this case a price adjust-
ment clause can lead to double taxation. Within the draft concerning timing issues 
the OECD does not mention the possibility of mixing ex ante and ex post analysis in 
relation to price adjustment clauses. Therefore we urge you to consider adding in-
formation on price adjustment clauses within the draft on timing issues. Furthermore 
we would like the OECD to specify the circumstances of such adjustment clauses. In 
practice those clauses are only used in limited cases (e.g. tax clauses). They do not 
consider unforeseeable circumstances as described in the draft regarding intan-
gibles. From a practical point of view it would be necessary to specify the risks that 
have to be considered and the related consequences as different interpretations can 
lead to double taxation. 
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In general, timing issues relating to intangibles might have other special characteris-
tics, which might require a separate and detailed guidance.  
 
Kind regards, 
 
WTS Steuerberatungsgesellschaft mbH 
 
Dr. Arwed Crüger Andreas Riedl 
Partner Consultant Transfer Pricing 
Head of Transfer Pricing    
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