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19 December 2011 

 

Mr Joe Andrus 

Head of Transfer Pricing Unit 

OECD Centre for Tax Policy and Administration 

2, rue Andre Pascal 

75775 Paris Cedex 16, FRANCE 

 

 

Dear Mr Andrus, 
 

Transfer Pricing Aspects of Intangibles 

 

The CBI has been following with keen interest through its participation in BIAC the progress of the 

project on the Transfer Pricing Aspects of Intangibles. Intellectual property is often at the heart of 

the most intractable transfer pricing disputes, and the potential for different views about value and 

ownership gives rise to significant uncertainty. Therefore, it is an important project. The CBI has 

noted the success of discussions with businesses and advisors, and believes that the special sessions 

and the material produced for discussion have been very helpful in shaping the key issues and 

fostering better understanding. 

 

From now on the CBI would wish to be more directly involved in the project. 

 

Some key points for the CBI include: 

 

■ The resulting guidance should focus on principles rather than prescriptive rules. Indeed, there is 

nothing wrong with the current Chapter VI, except that it is very brief. Elaboration of the principles, 

and more guidance on valuation and ownership should be the main objectives. 

 

■ Definition of intangibles is a factor in numerous disputes between business and tax 

administrations and therefore it will be useful to consider this point.  We believe that the term 

“intangible” is too vague and can be applied to anything that is perceived to exist but does not have 

tangible form. We consider that it is “intangible property” that business recognises as adding value 

in transactions between unrelated parties.  We consider that the concepts of “separation”, 

“ownership” and “transferability” are therefore key aspects of a general definition of intangible 

property for the purpose of Chapter VI.   If there is no transaction observable between independent 

parties, then the transfer pricing approach cannot be to create a notional intangible which is then 

subject to transfer pricing.  Nor (other than in 'exceptional' cases susceptible to re-characterisation) 

should there be any scope for transfer pricing to attach to notional intangibles where no actual 

property rights subsist.  Defining specific examples of intangibles such as “patent” or “copyright” is 

made more difficult by variations in national law meanings, but we believe that a clarification of the 

meaning of “trademark”, “brand” and “goodwill” in the context of IP transfer pricing would be 

useful.  



 

■ Valuation is a key area to develop from the existing Chapter VI, and the CBI notes that some 

valuable contributions are being made in outlining commonly used methods. However, the 

discussion about use of hindsight is worrying. This is already discussed in the 2010 Guidelines, and 

any suggestion that there should be a different standard for intra-group transactions and comparable 

transactions between independent parties would be unwelcome.  We believe that guidance should 

be conceptual in nature and should not endorse specific methods.  We are aware of a number of 

valuation methodologies that each have strengths, but each also has limitations.  It is important to 

apply a methodology that is appropriate for the functional analysis of the parties. The specific 

endorsement of any one methodology may lead to inappropriate applications of that method.  CBI 

also notes that the courts of many countries have already considered the usefulness of particular 

valuation methods in commercial cases brought to them to determine a “fair price” for a royalty or 

license.  Those cases that we have reviewed consistently show that the preferred valuation method 

is a comparable uncontrolled price (CUP) (or transaction) but that comparability must be shown, 

not assumed, although where sufficiently similar CUPs cannot be found, there needs to be scope for 

“appropriate adjustment”.  These cases also show that in the absence of a comparable uncontrolled 

price (or transaction) another methodology can be appropriate if it is demonstrated to be applicable 

to the facts and circumstances.      

 

■ Ownership can be a contentious area, particularly when the concept of legal ownership is 

misunderstood, and then regarded as the major criterion in determining the right to income, and the 

work on this issue is very important.  CBI notes that as between unrelated parties, the concept of 

ownership is understood to include situations where a party can prevent another party from using 

intangible property without proper payment.  This goes beyond simple concepts, such as the 

registration of a named party, and looks to any circumstance where use can be prevented by action 

before a court.   

 

■ The CBI has noted the discussion of examples. The CBI supports the view that examples can 

help to illustrate principles, although the risks associated with examples are also acknowledged. The 

ATO guidance on marketing intangibles mentioned during the November meeting is perhaps a good 

example itself of how examples can assist in illustrating the principle. It is worth noting as well that 

the ATO guidance is rooted in considering how independent parties would price these 

arrangements, and the CBI feels it is very important that the OECD project should similarly never 

lose sight of the context: how would independent parties approach the pricing of such an 

arrangement in comparable circumstances. The CBI would be very happy to contribute to the 

development of examples. 

 

■ Above all, the drafting is critical. The CBI would welcome being able to comment on examples 

and drafts as they are developed by the OECD, rather than waiting until much later in the timetable. 

 

The CBI looks forward to continuing to support the OECD’s work. 
 

Yours sincerely 

 

 
Simon Upcott 

Chair, International Taxes Working Group 

 

cc Chris Lenon 

 Will Morris 


