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– Main question for this session:  is it important for the TPG 

to draw a distinction between intangible property and other 

items that may be “value drivers” or comparability factors 

– Answer: yes 

– Reason: in general, only transactions in property or 

services give rise to a compensation requirement  

– This point thus distinguishes between elements which require 

compensation vs. those which may affect the amount of 

compensation  

 

Definitional Approach 
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Definitional Approach 

– The definition of when an item of intangible property has 

been transferred will be a critical part of this project 

– A principal goal of this project should be to form a 

consensus view on these issues 

– Clear definitions are required so that the TPG can be applied 

consistently across jurisdictions 

– Only clear guidance can reduce controversy and the risk of 

double taxation 
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Definitional Approach 

– Question presented: how should the distinction be 

described? 

– As with all matters relating to the arm’s length principle, 

the appropriate definition should reflect transactions 

parties undertake in the marketplace 

– Question presented: what factors are important to consider 

in making this distinction? 
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– We believe that three conditions define an intangible 

property transaction which may be recognized as 

potentially compensable for transfer pricing purposes: 

– a legally protectable property interest must exist, so that the 

transferor and the transferee are able to exclude others from 

using the property; 

– the property interest must be owned by the transferor; and 

– the property interest must be separately transferable. 

 

Definitional Approach 
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– This definition is consistent with the current TPG (see para 

6.2) 

– Protectable property can be created either by law or 

contract 

– Rights created by contract include 

– Licenses 

– Distribution agreements 

– Trade secret transfers 

Definitional Approach 
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Definitional Approach 

 

– The so-called “soft intangibles” generally fail this definition 

– Not legally protectable 

– Not transferable separately from other property or assets 

– How then do they enter into the analysis? 

– As comparability factors 

– As elements of valuation analysis 

– But not as defined intangible property which can be 

separately transferred and thus potentially require 

compensation for transfer pricing purposes 
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Definitional Approach 

 

– Thus “value drivers” are not intangible property 

– They may affect comparability 

– They may affect valuation 

– But they are not property that may, by themselves, potentially 

require compensation 

– Confusion should be avoided by referring to “intangible 

property” rather than to “intangibles” 

– Otherwise the distinction between property and possible 

comparability factors can be missed 
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Definitional Approach 

– Case study: the purchasing power of housewives in a 
particular geographic location 

– Is there an item of intangible property here? 

– There is a business opportunity 

– There is the possibility of efficiencies of scale due to size of 
market 

– There also is the possibility of increased competition due to 
size of market 

– But at arm’s length no enterprise could control that 
business opportunity by excluding others 

– So the purchasing power cannot be considered property or 
an asset 
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Definitional Approach 

– The proper treatment of the purchasing power is to 

influence the comparability and valuation analysis 

– What is the nature of the sales and marketing activity which 

is required to succeed in a sophisticated luxury goods 

market? 

– What contributions are made by the associated enterprises 

that give rise to premium profits (if any)?  

– What are the commercial arrangements in place between the 

associated enterprises? 

– What margins are earned by comparable enterprises 

operating in that same market? 
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Definitional Approach 

– A proper comparability analysis thus accounts for the local 

purchasing power 

– That analysis will acknowledge the effect of local purchasing 

power in the margins of local luxury goods sales entities 

– A proper analysis also determines the choice of pricing 

method 

– For example, the existence of local purchasing power does 

not mean a profit split is presumptively the appropriate 

method, as the conclusion on method requires an 

examination of the contributions of both associated 

enterprises  
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Definitional Approach 

– Questions and discussion 


