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On March 9th, 2011, the Organization for Economic Cooperation and Development 
(“OECD”) launched a new project on the “administrative aspects of transfer pricing”.  

As a part of this project, OECD conducted a survey on transfer pricing simplification 
measures in existence in OECD and Observer countries and the results were 
published on June 10, 2011.  

In summary, 27 out of 33 respondent countries indicated that they have transfer 
pricing simplification measures in place. Unsurprisingly, more than 70% of the 
available simplification measures are directed to small and medium-sized enterprises 
(“SMEs”), small transactions and low-value-added services, i.e. transactions which 
are deemed to carry a limited tax risk. This finding is consistent with a pragmatic risk 
assessment strategy by governments and with the objective to keep compliance 
costs proportionate with the size and complexity of the transaction. It is worth 
noting that all these simplification measures are optional. This probably explains the 
fact that no country reported double taxation cases that may have been caused by 
the application of their own or another country’s simplification measures. 1 

In a general way, transfer pricing administrative simplification measures have been 
adopted by virtually all the jurisdictions in the globe, both in the OECD context and 
otherwise. However, a comprehensive catalogue of all the measures in use is outside 
the scope of the present comments. Instead, our contribution will focus on the 
legislations of Brazil, India and China (“emerging economies”). These countries rely 
substantially on administrative simplification procedures. Furthermore, since these 
countries are soon expected to rival the world’s biggest economies2, the inevitable 
clashes with the ‘arm’s length’ standard and the challenges to global trade are 
magnified. 

The reason of our focus on these economies is several folds. Firstly, the kind of 
economic growth these countries have witnessed in the recent years has made the 
OECD member countries, stop and take notice. These countries, which are the new 
power houses in Latin America and in the Asian region, have an “observer status” 
within the OECD. Observer status nations, particularly emerging economies, have 
been playing an important role in influencing OECD’s fiscal policies. 

For example, OECD and India have recently announced plans to strengthen ongoing 
co-operation on tax-related issues through the development of a three-year 
partnership that will provide greater opportunities for structured dialogue and 
sharing of information. 
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Secondly, the emerging economies provide an example for other developing nations 
on various issues of taxation. There have been some major strides taken by the 
emerging economies with respect to direct taxes and transfer pricing framework in 
the recent past. All these developments have a bearing on how other developing 
nations approach transfer pricing and specifically the administrative aspects of it. 

Lastly, the impact on the OECD member countries with regard to development in the 
emerging economies is very important. The emerging economies generally follow a 
“source based taxation” approach where as the member countries follow “residence 
based taxation” which creates double taxation issues. As companies make 
investments in the emerging economies, expectation for smooth administrative 
procedure in transfer pricing is high on demand.  

With the focal countries in mind, we would like to bring your attention to the topic in 
discussion which is ‘safe harbours’. It is an expression that stems from the business 
jargon and it corresponds to a protection provided by the law to a given economical 
agent that fulfils preset conditions. In the finance parlance, it consists of a safeguard 
from litigation to companies that make certain statements accompanied by 
cautionary procedures.3  

According to the OECD Transfer Pricing Guidelines for Multinational Enterprises and 
Tax Administrations (“OECD Guidelines”), a safe harbour would be set forth by  
‘a statutory provision that applies to a given category of taxpayers and that relieves 
eligible taxpayers from certain  obligations otherwise imposed by the tax code by 
substituting exceptional, usually simpler obligations. In the specific instance of 
transfer pricing, the administrative requirements of a safe harbour may vary from a 
total relief of targeted taxpayers from the obligation to conform with a country’s 
transfer pricing legislation and regulations to the obligation to comply with various 
procedural rules as a condition for qualifying for the safe harbour.’4 

The above definitions clearly stress the exceptionality of a safe harbour provision. 
Indeed, all of them make reference to an exceptional treatment that, but for the 
attendance of certain pre-requisites, would not have been granted to the interested 
party. In short, it would constitute a guarantee against the (standard) application of 
a given (standard) set of rules. This holds true under various transfer pricing 
legislations.  

Nonetheless, experience has shown that the same safe harbour effects can be 
created by legislative frameworks that vary considerably in functionality and extent. 
We thus believe that this concept should be further expanded so as to reflect this 
variety. Indeed, a safe harbour effect may be achieved not solely by punctual 
alternatives to a general arm’s length or judgemental-based system. Moreover, we 
believe that a system that deviates as a whole from the arm’s length standard could 
be, in itself, regarded as a safe harbour. This would be the case of systems that rely 

                                                      
3
 Source: http://www.financetalking.com/pages/glossary.php?term=safe%20harbour&id=891 

4
 OECD Guidelines, Section 4.94.  



on fixed statutory profit margins or maximum deduction ceilings for expenses5 – 
‘presumptive rules’. 

Another area which we believe needs a mention with respect to the subject is the 
topic of “thin capitalization”. Intra-group financing transactions generates heated 
debates and evokes controversy and thin capitalization safe harbour provisions 
interplaying with transfer pricing rules creates a grey spectrum. In practice we have 
seen that thin capitalization and transfer pricing rules apply in different 
circumstances, and that an arm’s length consideration under the transfer pricing 
rules may be applied by the tax authorities even where the taxpayer has satisfied the 
thin capitalization rules. The fact that the debt level falls within the safe harbour 
limits specified under the thin capitalization rules does not exclude the application of 
arm’s length consideration by tax authorities. In our opinion, this is where there 
needs to be a clear choice of policy by the tax authorities where either its ‘thin 
capitalisation provisions’ or its application of ‘arm’s length principle’. We shall 
explore this in a bit of length in the later section. 

Lastly, we shall conclude on our observations and experiences in practice. Also, in 
our opinion we see a trend from tax authorities to move away from the arm’s length 
principle or in effect moving towards ‘formulary apportionment’ for administrative 
ease and compliance, we analyse whether safe harbour is the first step to achieve 
this objective.     

To summarise, we shall focus on administrative aspects of transfer pricing in 
emerging economies and also in addition to the subject in discussion we would like 
to highlight the interplay between thin capitalisation and transfer pricing. 

The comments have been laid out in four sections namely: 

i) Survey with regards to present safe harbour rules in selected emerging 
economies; 

ii) Practical experience about various forms of transfer pricing administrative 
simplification measures and safe harbour provisions and their effectiveness in 
the emerging economies;  

iii) Thin capitalisation and transfer pricing interplay; and 
iv) Conclusion. 

We hereinafter provide our comments on the revision.  
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Part I. Survey with regards to present safe harbour rules in emerging economies 

This section deals with current rules and regulations prevalent in selected emerging 
economies with regard to safe harbours.  

Brazil 

1. Brazil is not a member of the OECD, and does not follow the OECD Guidelines. 
According to the Brazilian transfer-pricing rules, the arm's length price is in most 
of the cases achieved is based on minimum or maximum statutory margins 
determined in the relevant legislation.  

2. The adoption of statutory margins as a matter of policy is a means of facilitating 
administrative issues both from the perspective of the tax authorities and of the 
taxpayer. Since no transfer pricing studies are necessary, the tax authorities can 
easily assess the compliance with the statutory margins, without having to go 
through a detailed analysis of risk and functions. 

3. With respect to controlled import transactions, the transfer pricing rules provide 
for three methods to determine maximum deductible expenses, costs and charges 
in Brazil related to the goods imported from the related party or parties located in 
low tax jurisdictions or privileged tax regimes. 

4. In case of export transactions to foreign related parties, the transfer pricing 
legislation provides that when the average export price to related parties is lower 
than 90% of the average sales price in the Brazilian market with unrelated parties, 
the taxpayer is in principle subject to one of the four methods provided in the 
transfer pricing rules for export transactions. 

5. The taxpayer has the option to apply two (imperfect) safe harbours, by which the 
Brazilian exporter may evidence that the price charged to foreign related parties is 
arm’s length without adopting one of the prescribed methods. These situations 
are summarized below: 

 The taxpayer whose export net revenue in the calendar year does not 
exceed 5% of its total net revenue in the same period may demonstrate its 
compliance with the transfer pricing rules with the export documents only 
(“5% Total Revenue Safe Harbour”).  

 The taxpayer that has a minimum 5% net profit on its total export net 
revenues to related parties can demonstrate its compliance with the 
transfer pricing rules only with the documents of the export transactions 
with related parties. The 5% net profit must be calculated based on the 
annual average profit of the current year and the two precedent years. In 
the calculation of the net profit corresponding to these exports, the costs 
and expenses common to all sales shall be shared according to the 
respective net revenue (“5% Net Profit Safe Harbour”). 

India 



1. Since a safe harbour may have two variants regarding the taxpayer’s conditions of 
controlled transactions: setting thresholds or designating ranges within which 
prices or profits must fall. In India, the latter is prevalent and arm’s length price is 
calculated as the arithmetical mean of comparable prices.  

2. Before the amendment through Finance Bill 2009, a transfer price which may vary 
from the arithmetical mean by an amount not exceeding 5% of such arithmetical 
mean was considered to be in range. However, the recent amendment has 
changed the base of computing the 5% range from the arithmetical mean to the 
transfer price. This amendment has narrowed the benefit to the taxpayer. 

3. Safe harbour rules of setting thresholds are expected in the Finance Bill of 2012, 
and the government might think of doing away with the 5% range benefit. The 
industry expects these safe harbour rules for the information technology industry 
but it is to be seen whether other industries are circled in or not. 

China 

1. China does not have any safe harbour provisions currently, although it would 
make sense given, the type of activities that is currently going on in China which 
are standardised such as contract manufacturing, contract research and 
development and other types of contractual outsourcing services.   

2. The tax authorities are of the opinion, that the appropriate mark up must be 
decided on specific facts and therefore have refused to provide any type of safe 
harbour provision.  However, China does have a concept known as “deemed 
profit”. The deemed profit rate would be used in those circumstances where the 
taxpayers' documentation has not been prepared adequately or where there is no 
documentation or whether the taxpayer has failed to keep detailed accounting 
books.   

3. A concept of deemed profit rate is published in Chinese regulations and is 
applicable to representative offices or to permanent establishments.  It is 
important to note that the deemed profit rate is not a safe harbour but instead is 
more punitive in nature and is applicable when those entities cannot provide 
details on their revenues and costs.  However, the deemed profit rate is in fact an 
indication of the tax bureau thinking and therefore has relevance in terms of 
arm’s length benchmarking. 

Part II. Practical experience about various forms of transfer pricing administrative 
simplification measures and safe harbour provisions and their effectiveness 

This section deals with our practical experience on various administrative 
simplification and safe harbour provisions in emerging economies and the impact it 
has domestically and internationally.    

Brazil 

1. The safe harbours in Brazil only apply to export transactions. There are no similar 
provisions applicable to import transactions made by a Brazilian company from a 



foreign related party or a party located in a low tax jurisdiction of subject to 
privileged tax regimes.  

2. Differently from the transfer pricing methods, the two situations mentioned in 
section I cannot be characterized as perfect “safe harbours”, particularly because 
the tax authorities have the power to not accept the amount of revenues 
recognized by the taxpayer in accordance with those safe harbours which creates 
uncertainty. 

3. This situation could apply for instance, in case a Brazilian company exports or sells 
the same goods to a non-related party under different conditions. Therefore, from 
a practical perspective, this shifts the burden of proof to the tax authorities that 
should prove that the prices are not arm’s length if they want to challenge the 
export transactions carried by the Brazilian company.  

4. In this connection, we should point out that although the safe harbour above may 
be considered imperfect; there is no precedent on the administrative case law 
indicating that the tax authorities have been challenging the application of such 
safe harbour on cases alike. In fact, from a practical standpoint, we noted that the 
majority of service exporters have been applying such safe harbour for purposes 
of calculating the minimum mandatory revenue on transactions with related 
parties.   

5. Even though the use of statutory margins may facilitate administrative procedures 
from the perspective of the tax authorities, as well as from the taxpayer’s 
perspective; the profit allocation deriving from this model does not accurately 
reflect the allocation of risks and functions within an economic group. In this 
sense, it is possible to foresee certain scenarios in which the statutory margins will 
allocate a higher profit margin to the Brazilian taxpayer as it normally should in 
case a regular transfer pricing study would be performed. Nonetheless, the 
opposite also holds true, bringing some planning opportunities to economic 
groups using Brazilian entities as part of their international structure. 

6. Brazil does not apply mutual adjustment for transfer pricing transactions with its 
commercial partners, not even when there is a double tax treaty in force. In fact, 
this is one of the reasons why Germany denounced its double tax treaty with 
Brazil. This is, of course, a barrier to international business.  

7. There is less transparency from the tax authorities toward taxpayers. For instance, 
no databases are available to allow the taxpayer to apply the Comparable 
Uncontrolled Price (“CUP”) method, reason why this method is rarely applied and 
statutory margins are the most common. 

8. Furthermore, Ordinance 222 allows the altering of the statutory margins in certain 
situations. Nonetheless, in order to make use of this alternative, the taxpayer has 
to provide a certain level of documentation to the tax authorities which 
correspond, in essence, to the application of the CUP method. Therefore, if the 
company did not adopt the CUP in the first place due to the lack of comparables, it 
is also not able to circumvent the statutory margins by evoking Ordinance 222. 

One can argue that the Brazilian system is unique and interesting in the sense that 
Brazil has been able to come up with an objective method which would allow the 
taxpayer to mathematically prove and determine what the transfer pricing 
benchmark is, without having to go through a search for comparables. Whether this 



approach is the correct one or not, is difficult to answer. However, one can also 
argue that given the convergence by other developing countries towards the arm’s 
length principle and the authorised OECD approach, the Brazilian transfer pricing 
mechanism seems to be very different.   

India 

1. The use of the arithmetical mean as opposed to an inter-quartile range is unique 
in India and has been the bone of contention on many occasions. The language 
for the usage of 5% range has been a subject matter of litigation. Indian tax 
tribunals have had differing views on the same. 

2. In view of the long - standing controversy on the application of the 5% range, the 
Finance Bill 2009 proposed that no adjustment would be made only if the 
taxpayer’s price is within the prescribed range. However, if the price is outside the 
5% range, adjustments can be made to the price without providing the benefit of 
the 5% range. To illustrate, where the transaction price is Indian Rupees (“INR”) 
80 and the arm’s length price is determined to be INR 100, the arm’s length range 
is INR 95 to INR 105. Previously, taxpayers contended that the price ought to be 
adjusted for INR 15 (i.e. INR 95 minus INR 80). Under the amendment through the 
Finance Bill 2009, the adjustment will be for INR 20 (i.e. INR 100 minus INR 80). 

3. In recent years, transfer pricing audits in India have generated tremendous 
controversy due to increase in audit activity due to the resulting transfer pricing 
adjustments. While the challenges facing multinational corporations have been 
significant, there seems to be an acknowledgement by the Indian government 
that foreign investment is extremely sensitive to prolonged uncertainty in tax-
related matters.  

4. In response to this, Indian authorities have proposed important changes to 
restore faith in the Indian tax and regulatory system. As a result, The Finance Bill 
2009, proposed setting up a dispute resolution panel (“DRP”) for foreign 
companies and Indian residents to mediate in transfer pricing disputes. 

5.  The DRP is a positive step toward ensuring faster resolutions of transfer pricing 
and other international tax-related disputes. The timelines indicate a clear intent 
to fast-track such controversies and, at the same time, protect foreign companies 
from audits and the resulting tax demands. Given that commissioner appeal 
proceedings typically take around 24 to 36 months to complete, by opting for 
DRP, a taxpayer can look at saving at least 12 to 24 months for its case. 

6. A strategic advantage for taxpayers is that they would be aware of what the tax 
officer intends to do as the tax officers are required to share the draft results of 
an audit with a taxpayer, who can then apply to the DRP before the final results 
are issued.  

7. An important point to note is that while the Indian tax treaties typically provide 
for the scenario wherein a taxpayer can apply for competent authority settlement 
of transfer pricing adjustments, the Indian competent authority has been 
reluctant to admit cases where the final order has not yet been issued. This may 
imply that, in cases where the taxpayer has applied to the DRP for a review, there 
may be issues with the admissibility of the review with the Indian competent 
authority until the final audit results are issued. 



8. Another benefit of the DRP (though short term) is a limited stay to the tax 
demand. This is because the tax demand (pursuant to a transfer pricing 
adjustment) can be raised only once the final order is issued. In a DRP scenario, 
since the draft order itself is challenged, the taxpayer will get a review (which will 
be equivalent to a first-level appeal) without being haunted for taxes. Similarly, 
penalties pursuant to adjustments would also be levied once the final order is out. 
However, this is usually not material, as in most cases, revenue authorities are 
kind enough to put penalties in abeyance until the final disposition of the case. 

The recent introduction of DRP and the consequent proposed introduction of 
Finance Bill 2012 next year, clearly shows the Indian government’s line of thinking is 
to keep the multinationals happy with simplification measures and also ensuring that 
the tax base of the country is not eroded. This is a fine balancing act that the 
authorities have embarked upon whereby to fuel the growth the country need to 
attract foreign capital and increase the tax revenues. Also, as the country gears up 
for the introduction of the proposed Direct Tax Code next year which intends to 
introduce safe harbour provisions, though industry specific if the rumours are to be 
believed, the audits should come down considerably. The most interesting and 
debatable point would be whether the introduced safe harbour provisions are in line 
with the arm’s length industry standards or is a “punch below the belt”.  

China 

1. Entities without transfer pricing documentation in China can be subject to a 
deemed profit as discussed in Section I, treatment according to Article 115 of the 
Implementing Rules for the Enterprise Income Tax Law of the People’s Republic of 
China (“EIT Implementing Rules”) which were issued on December 6, 2007.  
Moreover, recently deemed profit rates have been increased. 

2. Circular No. 18 issued by the State Administration Taxes (“SAT”) on 
Representative Offices (“RO”) issued as Guo Shui Fa [2010] No.18, 20/2/ 10 states 
at Article 8 that: 

 “The assessed profit ratio of Representative Offices shall not be lower than 15%.”   

The service fees received is subject to a 5% business tax (“BT”). Thus, an RO must 
charge out its costs at 25% to ensure that it ends up with a 15% operating margin. 
The formula is as follows: 

Representative office revenue  = Costs ÷ (1 – BT rate – profit rate) 

                         = Costs ÷ (1 – 5.5% - 15%) 

                         = 125.786 % of costs (before BT) 

                        = 118.868% mark up on costs (after BT) 

3. Circular 19 issued by the SAT on Non-resident Enterprises or Permanent 
Establishment as Guo Shui Fa [2010] No. 19, 20/2/2010 raised the deemed 



profit rates of non-resident enterprises on the basis of the following 
standards: 

   Deemed Profit for Non-Resident Enterprises  

Industry Circular 19 Before Circular 19 

Contracted Engineering, 
Design or Labour Service 

15%-30% 15% 

Management Services 30%-50% 20%-40% 

Other Labor Services Minimum of 15% Minimum of 10% 

4. While these deemed profit rates do not apply specifically to transfer pricing, 
it should be noted that in practice the tax bureau might consult the circulars 
on the other type of entities in determining how to apply the deemed profit 
rates in a transfer pricing context. 

5. Based on our practical experience, there is a clear trend on the increase in 
the profit rates in China which might act as a hindrance for multinationals. 

6. The RO deemed profit rate increase (the rate had been 10% since 1986) was 
a punitive measure to encourage RO to use the actual method of accounting 
as opposed to using the deemed method.   

7. Some of the local transfer pricing officials would welcome the publication of 
“deemed profit rates” or “safe harbour rates” for different types of entities 
(e.g., distribution, sales agents, contract manufacturers etc.).  They feel that 
currently different rates may be applied for same type of entity across the 
country. 

The chart below shows the range of deemed profit rates. The range is extended 
to 50%. It indicates the thinking process of the government as in case of other 
emerging economies of booking more profits in China.     
  

 



It is interesting to see how the Chinese authorities are making sure that adequate 
profits are booked in the country but also making certain that the scope of litigation 
is reduced and the environment is conducive for multinationals to operate. It would 
be motivating to see though whether the intention of Chinese authorities to see 
more profits in China will influence the decisions of the corporate world and make 
them averse to do business in the country. 

Part III. Thin capitalisation and transfer pricing interplay 

In this section, we try to decipher the safe harbour component of thin capitalisation 
and the tussle that follows with the arm’s length principle which could potentially 
raise serious issues for taxpayers. 

1. The concept of safe harbour would also comprise certain types of “thin 
capitalisation rules.” Even though they have been explicitly excluded from the 
analysis on Chapter 4 of the OECD Guidelines and the OECD currently is not 
inclined to look at this subject at this point in time. However, we strongly believe 
that the capital structure of a company is indeed a transfer pricing issue, subject 
to arm’s length benchmarking.6 There is a strong inter play between thin 
capitalisation rules and transfer pricing rules of a jurisdiction and may result in 
causing anxiety for the taxpayer in that jurisdiction.  

2. Loans and guarantees extended by holding companies to their subsidiaries are a 
common feature in cross-border investment, and thus transfer pricing continues 
to figure prominently in tax disputes involving multinationals. The crux of the 
problem is in determining what constitutes an arm’s length consideration for a 
transaction and whether is it in line with the thin capitalisation rules or not.  

3. Thin capitalization rules are intended to ensure that entities in a cross-border 
situation are not thinly capitalized. It refers to the condition whereby a company’s 
mix of financial capital is judged to be – by measure of criterion - too heavily 
weighted in favour of debt. These rules limit the deductible amount of interest. As 
interest expense arising from debt is generally allowed as a tax deduction, there is 
an increasing motivation for a taxpayer to carry high levels of debt levels on its 
balance sheet. Tax authorities seek to limit the amount of interest payments that 
a taxpayer may claim as a deduction.  

4. Under a “hybrid” safe harbour approach which is considered as the mix of “fixed 
ratio” approach and “arm’s length” approach, tax authorities may specify a fixed 
ratio of debt to equity. Should the taxpayer fall in excess of the ratio, it has the 
option of making arm’s length analysis to support its capital structure but it 
remains the prerogative of the tax authority whether they would stick to the safe 
harbour provisions for thin capitalisation or accept the arm’s length analysis. 

“The problem confronting the various tax authorities is that international groups are 
using the safe harbour debt amounts allowed by the thin capitalization rules and 
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claiming deductions for excessive amounts of interest expense. In other words, 
provided that the debt amounts are kept below safe harbour debt amounts, 
taxpayers are able to claim deductions for interest expense at rates higher than arm's 
length rates.” 7 

Emerging economies experiencing the inflow of capital have or are trying to put in 
thin capitalisation legislations to save the tax base. Indian authorities are looking to 
introduce thin capitalisation rules next year. Brazil has done so roughly one year ago, 
whereas in China it is an issue of high importance currently. The regulations have 
now been passed on this specific matter. There has been considerable attention to 
Circular 121 issued on September 23, 2008 by the Ministry of Finance and SAT. The 
circular set the maximum debt-to-equity ratio for financial enterprises at 5:1 and for 
all other enterprises at 2:1.  Any interest paid on debt to related parties that exceeds 
the ratio shall be non-deductible. However, an exception is that if the loan terms are 
arm’s length, then the interest is deductible even if the 2:1 ratio has been exceeded. 
Companies with ratios on excess of 2:1 need to prepare thin capitalization 
documentation.  

The ratio used to determine the disallowed interest deduction is calculated using the 
debt levels of the entire entity, whereas transfer pricing rules deal with each 
transaction in an international agreement. This lends support to the view that the 
two sets of rules apply in different contexts and should not be made subject to the 
other.  Tax authorities should take a stand of accepting either the safe harbour 
provisions or the arm’s length principle and not considering each other sometimes as 
“complementary” and on other occasions as “supplementary”. This creates an 
undesirable uncertainty for the taxpayer as to the principles by which its interest 
expense deductions might be challenged.  

The choice of the policy would depend upon the objectives set by the government, 
whether they want to simplify the procedures for multinationals and create certainty 
or the intention is to increase the tax revenues by tinkering with the two principles.  

Part IV. Conclusion 

The above comments on the emerging economies clearly indicate that the tax 
administrations in these countries have safe harbours (provisions, administrative 
procedures), although not in perfect sense as one might argue. It is quite evident 
that these economies want to attract foreign capital and invite multinational 
companies to set up shops, and they have taken steps to simplify the procedures and 
add some certainty in the minds of the corporate headquarters. The most important 
consideration in this aspect is that the tax legislations have made sure that the profit 
pie is not taken away by the foreign multinationals.  
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With this thought in the mind, we are of the opinion that there is a trend toward 
“formula-based” simplified measures and it seems that “safe harbours” is the first 
step towards it. According to the OECD Guidelines (para 1.16) : 

“Global formulary apportionment has sometimes been suggested as an alternative to 
the arm’s length principle as a means of determining the proper level of profits across 
national taxing jurisdictions. The approach has not been applied as between 
countries although it has been attempted by some local taxing jurisdictions” 
 
OECD member countries argue that this approach creates double tax issues with one 
country accepting the approach while the other country totally rejecting it. In the 
OECD Guidelines (para 1.22): 
 
“The most significant concern with global formulary apportionment is the difficulty of 
implementing the system in a manner that both protects against double taxation and 
ensures single taxation. To achieve this would require substantial international 
coordination and consensus on the predetermined formulae to be used and on the 
composition of the group in question.” 
 
Although, safe harbour provisions create certainty and relax the administrative 
procedures, it does not confirm to the arm’s length principle and can be set by tax 
authorities’ base on experience or any other criteria. The same is the case with 
regards to formulary apportionment where (OECD Guidelines para 1.22) mention 
that: 
 
“Global formulary apportionment would allocate the global profits of an MNE group 
on a consolidated basis among the associated enterprises in different countries on 
the basis of a predetermined and mechanistic formula.”  
 
It is on the prerogative of the tax authorities as to the industries they want to focus 
on. As outlined previously, Brazil only has safe harbour provisions on exports, China 
has different thresholds for different industries and India is contemplating safe 
harbour provisions for the information technology industry. It seems that there is a 
trend from the tax authorities in these emerging economies to move away from the 
arm’s length principle and attract multinationals by creating a favourable 
environment for “important revenue generating” industries.   

 
The main concern we see with this trend is the in-coordination it produces in the 
international setting. If safe harbours provide some degree of administrative 
simplicity where the arm’s length principle proves to be costly, unmanageable or 
burdensome, it is always worthy to highlight that it is still a unilateral solution. As 
such, the more they are in use the more audit tension will emerge in the other 
relevant country, especially if the latter adheres strictly to the OECD standards. 

 
One of the most laudable achievements of the OECD is convergence. Indeed the 
main goals of the institution, namely the avoidance of double taxation and double 
non-taxation, have largely been obtained by way of having countries sailing in the 



same direction. Once rules and standards have been previously agreed upon, 
symmetry is the way ahead. 
 
Therefore, we believe that safe harbours would only achieve their goals without 
major sacrifices, when they are harmonized within the OECD. The fostering of 
unilateral or one-sided measures could constitute problems and the increase of 
which could undermine the consensus already achieved in the transfer pricing area. 
Simplification measures would thus be beneficial to the extent they follow pre-
established patterns devised within the OECD, which could go from minimum ceiling 
prices for transactions’ scrutiny to presumptive caps on profit margins or capital 
structure for specific types of business worldwide. 
 


