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30 June 2011 
Paris, France 
 
 
Mr Jeffrey Owens 
Director, CTPA 
OECD 
2, rue André Pascal 
75775 Paris 
France 
 
 
 
 
 
Subject: Taxand Comments on the Administrative Aspects of Transfer Pricing 
 
 
 
 
Dear Mr. Owens, 
 
 
Further to the invitation to comment on the administrative aspects of transfer pricing dated 9 

March 2011 and the publication of the Multi-Country Analysis of Existing Transfer Pricing 

Simplification Measures dated 10 June 2011, Taxand is honoured to provide comments. 

 

Please note as a preliminary remark that our observations are made, as far as possible, on a 

global or regional basis to express the opinion of Taxand, the world‘s largest independent tax 

organisation of leading tax advisors in nearly 50 countries. Nevertheless, due to the 

specificity of the topic and the variety of local rules and practices, our comments have been 

illustrated with chosen local instances developed by our Taxand countries, in particular 

Taxand France, Taxand UK, Taxand Poland, Taxand Spain, Taxand India and Taxand US. 

 

For the sake of clarity and completeness, we have addressed the various issues listed in the 

invitation and provided our global comments below. 
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 Experience with various forms of transfer pricing administrative simplification measures 

and their effectiveness 

 

Taxand transfer pricing specialists have identified two main types of simplification 

measures, as described below, which trigger different consequences. 

 
1. Simplification measures linked to the size of the company 

Such measures generally concern small and medium companies which are not 

expected to fulfil all obligations devoted to large companies. Based on our 

experience, such measures of course simplify transfer pricing risk management for 

companies with limited resources to devote to such topics. However, in practice it can 

also be noted that expectations of tax authorities during tax audits are generally 

substantially the same for SMEs and large multinational, which considerably reduces 

the impact of such simplification measures.  

 

For instance in France, obligations to document transfer pricing only concerns the 

largest companies (with annual turnover or gross assets higher than €400 million). 

Companies under this threshold have less burdensome obligations but are still 

required to justify their transfer pricing policy. In the same way, small companies in 

France may benefit from an easier access to the APA procedure with less 

administrative tasks and the possibility to get assistance from the authorities for 

benchmarking analysis. 

 

In the UK, the SME exemption (based on the EU wide definition for State Aid) applies 

to reduce the compliance burden on smaller groups. The exemption is a welcome one 

and meets the desired objectives in our practical experience. The Tax Authorities are 

able to issue a special transfer pricing determination for medium sized entities 

(although this is rare) and SME taxpayers can elect to be in the transfer pricing 

regulations. This degree of flexibility is helpful. The UK Tax Administration also 

specifies in their guidance (HMRC International Manual INTM461050) that whilst 

there is no ‗de-minimis‘ limit – the amount of tax risk at stake should be considered in 

selecting cases.  
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The Gate process (INTM453030) of case selection and HMRC tax bulletin 60 also 

support this tax risk based approach to selecting cases for audit. We support an 

initiative that will reduce the compliance burden on compliant taxpayers. 

 

In Poland, the transfer pricing law and regulations do not directly distinguish between 

small enterprises and large, or between small transactions and large. However, the 

obligation to prepare TP documentation arises only if the value of given related party 

transaction concluded in a particular tax year exceeds certain EUR thresholds.  

 

The documentation requirements apply to transactions with related entities (both 

foreign and domestic) whose value exceeds, in a given tax year, the zloty equivalent 

of: 

 EUR 100,000, if the transaction value does not exceed 20% of the taxpayers 

share capital; 

 EUR 30,000, in the case of provision of services, sale or making available of 

intangibles; and 

 EUR 50,000, in all other cases. 

However, due to the fact that the above thresholds are rather low anyway, these 

regulations does not constitute a real simplification / difference for many of MNEs. 

 

In the case of Spain, documentation rules have been relaxed for SMEs, excluding 

these entities from the obligation to include certain items of information in their TP 

documentation sets: in general, except in the case of operations involving the transfer 

of shares or securities, real estate and / or intangibles, the only information to provide 

in this documentation would be that related to a) the identification of the parties, b) the 

description of the transaction and c) the methodology used, without providing further 

detail on how said methodology is implemented, the existence or why the resulting 

price is in line with the arm‘s length principle. 

 

In the United States, while the transfer pricing law and regulations do not distinguish 

between small enterprises and large, or between small transactions and large, there 

are two instances in which ―small‖ taxpayers or small transactions are distinguished 

from others. First, the APA program has a separate procedure for small business 

taxpayers.   
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This procedure is intended to lower the cost and streamline the process for taxpayers 

whose revenues or intercompany transactions fall below a certain dollar threshold.  In 

practice, however, taxpayers often find that the APA process is not significantly 

shortened for small business taxpayers.  Second, the penalty provisions apply to 

income adjustments only above certain dollar or percentage thresholds.  In practice, 

however, these thresholds are generally met by most IRS adjustments.   

 

In India, a transaction based exemption is allowed, wherein there is no obligation to 

maintain comprehensive transfer pricing documentation for companies who have an 

aggregate value of international transactions lower than INR 10 million. Further, value 

based exemption (international transactions greater than INR 150 million) is also 

adopted as a basis of selecting cases for scrutiny in India. However, this too is not a 

blanket exemption, as even those cases where value of international transaction is 

lower than INR 150 million, an audit may take place. While, such a measure certainly 

reduces burden of small taxpayers, an arbitrary value based selection is often 

criticised. 

 

2. Simplification measures linked to the technical issue at stake 

Such measures generally concern very common technical issues therefore requiring 

reduced justification and documentation. In this respect at European level, the EU 

Joint Transfer Pricing Forum (―EUJTPF‖) issued recommendations1 on the treatment 

of routine intragroup services (i.e. management services). Besides the technical 

analysis (see infra), EUJTPF proposes that corresponding documentation for such 

activities should be greatly simplified given their routine nature. 

 

Despite this regional initiative from EUJTPF, transfer pricing audit experience among 

Taxand practitioners consistently shows that management services justification and 

documentation requirements from tax authorities in the framework of tax audits is 

increasing. As a matter of fact, tax authorities in many jurisdictions now request 

evidence of the reality of the services, in addition to a generic functional analysis.  

 

 

                                                           
1
 EUJTPF, Guidelines on low value adding services, February 4

th
, 2010 
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This creates a significant administrative burden at the level of medium and large 

companies which is obviously opposed to the initial goal of simplification provided by 

the EUJTPF. On this very subject, this even seems in contradiction with the OECD 

Transfer Pricing Guidelines stipulating that an arbitrage should be made between 

documentation and administrative burden. 

 
As with the degree of tax risk at stake, the complexity of the transaction will be 

considered in the UK Gate process for selecting transactions to audit for transfer 

pricing purposes. The APA regime applies a similar complexity threshold seeking to 

balance resources at HMRC with the needs of business. Certain industries (e.g. FS 

and Insurance) are in practice viewed as complex – however, we believe that this 

should be considered on a transaction by transaction basis and that the industry itself 

should not prejudice treatment. 

 

In Poland there is no simplification tools. On the contrary, the management services 

justification and documentation requirements from tax authorities in the framework of 

tax audits is increasing. The tax authorities, in the course of audits require to present 

an additional documentation (despite the agreement, invoices and statutory TP 

documentation) supporting that the services were in fact rendered and that they were 

intended to generate / protect Polish entity‘s revenues. Also some additional 

documents regarding the actual application of the allocation keys adopted are often 

requested to be provided. 

 

Under Spanish TP legislation, there is a generic recognition in the law under which 

documentation obligations of the tax payer should be commensurate with the 

particular characteristics of the group and the level of potential economic risk for the 

Spanish Treasury. This generic mention seems to provide flexibility to the Tax 

Administration with respect to assessing on a case by case basis the efforts to be 

deployed on the review of specific intra-group transactions in each tax payer, as well 

as the diligence shown by said tax payer on complying with TP rules. 
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In the U.S., the regulations covering the intercompany provision of services include 

the ―services cost method‖,  This method allows taxpayers to charge cost without a 

mark-up for certain types of services, such as those that do not contribute significantly 

to the fundamental risks of business success or failure, and those that are identified in 

IRS guidance. 

 

In India, a fresh documentation does not need to be maintained each year for 

international transactions thathave an effect for more than one year, provided there is 

no significant change in facts. A hurdle in effective application of this measure has 

been with respect to scope of ‗significant change in facts‘. There is no predefined 

criteria provided by law. 

 
 How best to describe and  differentiate the different types of regimes referred to as “safe 

harbours” 

 

Taxand has been experiencing several types of safe harbours in many jurisdictions and 

they have been classified under the following categories. 

 

1. Technical safe harbour rules 

This is the most frequent situation of safe harbour rules that automatically grants a 

formal approval from the tax authorities on a given technical subject provided that the 

assumptions are met. Such safe harbour rules generally concern common topics 

such as low value-added services. 

 

On the one hand, from a global or regional standpoint (i.e. excluding local jurisdiction 

rules), there are only limited initiatives towards administrative simplification of transfer 

pricing, the most significant of which is the recent publication of the EU Joint Transfer 

Pricing Forum regarding intra-group services, as described supra. EUJTPF 

recommends the use of cost plus for low value-adding services and provides an arm‘s 

length range of mark-up on costs. However, those are only general guidelines which 

have not yet turned into any actual obligation at local level. Although it has been 

observed over the years that many European jurisdictions have transcribed EUJTPF 

recommendations into local transfer pricing rules. 
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On the other hand, from a local standpoint, many safe harbours rules have been set 

up, without, of course, any specific consistency between the various jurisdictions. 

 

This is for instance the case in France where the deduction of intragroup interest 

rates below a certain limit (which is determined every year) do not require any specific 

justification. Should the taxpayer want to apply a higher interest rate, he will have to 

justify that the rate is an arm‘s length rate. 

 

The UK has no statutory safe harbours (although non-statutory safe harbours set out 

in HMRC Tax Bulletin 17 were relied upon in thin capitalisation for a number of years 

by the Tax Administration and Businesses). UK transfer pricing requires an 

assessment of economic methods to determine the arm‘s length provision – however, 

the above period of reliance on a non-statutory safe harbour did in practice provide 

businesses with a benchmark that saved countless hours of management time and 

also advisors‘ fees. Industry by industry safe-harbours would be more economically 

relevant – however, even this approach may restrict the ability of certain transactions 

(e.g. leveraged buy-outs in the PE industry). 

 

A particular safe harbour rule to be mentioned under Spanish TP legislation would be 

the one relating to transactions between professionals and SMEs which one or some 

of them may incorporate to instrument the supply of their professional services to the 

market (e.g. lawyers, consultants, architects, etc.).  To the extent that the marginal 

personal income tax rate applied to individuals may differ from the standard corporate 

income tax rate, the law establishes a certain safe harbour in terms of what should be 

the spread left in the ―intermediary‖ professionals company, after the individual 

charges the company for its professional services. 

 

In addition to the services cost method described above, the U.S. regulations also 

contain a safe harbour for interest rates on intercompany loans. 

 

At present, in India, all taxpayers are provided a marginal benefit of 5 percent 

deviation between the arm‘s length price and transfer price. Moreover, India is also 

expected to draft safe harbour provisions for routine service providers, in the near 

future. 
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2. Procedure safe harbour rules 

This is the case when a specific procedure within the country results in tax safety on a 

given topic. 

 

The most common example of procedure safe harbour is the Advance Pricing 

Agreement (―APA‖) procedure in countries where such a regime exists. The outcome 

of an APA, either unilateral or bilateral, is an agreement with the tax authority(ies) 

stating that the method applied and the methodology chosen comply with the arm‘s 

length principle and, ceteris paribus, should thus not be reviewed in the framework of 

tax audit. In addition to APAs, ruling policies in certain countries might result in a 

similar enhanced tax safety at local level (this notably the case in Belgium or in the 

Netherlands). 

 

As opposed to technical safe harbours, those procedures do not grant a universal / 

systematic guarantee on a given technical matter since it is necessarily the result of a 

negotiation for a specific transaction. 

 

The UK APA programme has provided longstanding certainty to a number of 

businesses. Recent guidance has sought to increase the amount of taxpayers able to 

benefit from an APA. Tax materiality and tax complexity are key factors is assessing 

what will qualify for an APA. 

 

 Advantages and disadvantages of safe harbour rules and other forms of transfer pricing 

administrative simplification, in practice and from a policy perspective; 

 

The immediate advantage of safe harbour rules or administrative simplifications is an 

improved tax safety for the taxpayer at local level. However, in most instances, safe 

harbours are highly specific and depend on local rules with variety of topics covered.  
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Therefore, there is an obvious lack of homogeneity in safe harbours or administrative 

simplifications between the various jurisdictions, which creates unbalanced tax positions 

for the taxpayers. As a matter of fact, a transfer pricing position might be secured based 

on a ruling in a given country whereas the counterpart is not covered by any safe harbour 

in the other countries. 

 

In general, safe harbours are well perceived in Spain, to the extent that they establish 

―presumptions‖ which may admit exceptions, if additional information or evidences are 

provided either by the tax payer or the tax authorities.  In any case, they provide 

assurance to the taxpayer and reduce administrative costs linked to proving the arm‘s 

length valuation of certain transactions, in respect of which it is sometimes extremely 

complex to find comparables.  

 

Some possible areas of work under Spanish TP legislation would be to establish safe 

harbour rules with respect to the remuneration of directors in respect of their management 

responsibilities in their respective companies (under Spanish TP rules, directors are 

considered related parties to the companies where they are appointed and as such, the 

company must prove the arm‘s length nature of compensation and benefits paid to 

directors). 

 

In India, safe harbours rules have not yet been implemented. With regards to marginal 

benefit of 5 percent deviation, the laconic Indian law has not been very clear and therefore 

leaves this open to interpretation by the tax administrators. 

 

 Should the existing guidance on safe harbours which is in Section E, Chapter IV of the 

TPG be revised, and if so how? 

 

Taxand would also favour amendments in chapter E, section IV of TPG that encourages 

tax authorities towards more consistency in the definition of their simplification measures 

and safe harbour rules.  
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Taxand believes that commonly shared topics such as low value-adding services could be 

addressed more explicitly in section E chapter IV, in order to incite jurisdictions to 

implement corresponding safe harbours. Guidance on simplified compliance requirements 

for taxpayers once they opt for safe harbours would be welcome. For tax administrators, 

distinct and clear guidelines / criteria that should be considered while fixing safe harbour 

provisions should be provided.  

 

More generally, besides safe harbours that are mainly specific and driven through local 

jurisdictions impulse, Taxand would favour a common frame for tax audits in terms of 

calendar and documentation requirements. 

 

Taxand’s Take 

From a general standpoint Taxand believes that the arm‘s length principle should prevail in 

any case and that safe harbour provisions should not conflict with this well-established 

principle. Safe harbour rules should be sought where the application of the arm‘s length 

principle is commonly agreed and thus would be consistently applied by the involved 

jurisdictions. It is likely that specific facts and circumstances of a case will limit the ability to 

enter into safe harbour rules framework without generating risk of double taxation. 

 
 

We appreciate this opportunity to provide comments to the Committee of Fiscal Affairs and 

would be pleased to discuss this further and / or to participate in any further discussion on 

these matters. More information on how to contact me and about Taxand is provided as 

Appendix I. Taxand is wholly committed to supporting the OECD Committee of Fiscal Affairs 

and we look forward to contributing to further debate. 

 

Yours sincerely, 

 

Antoine Glaize 
Head of Taxand Global Transfer Pricing 
 
Participating Authors : 

 Taxand France, Antoine Glaize and Vincent Desoubries 
 Taxand India, Mukesh Butani and Sanjiv Malhotra 
 Taxand Italy, Alberto Ferrario 

 Taxand Spain, Ramon Lopez de Haro 
 Taxand UK, Shiv Mahalingham 

 Taxand US, Laurie Dicker 
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APPENDIX  I 
 

CONTACT DETAILS 
Antoine Glaize 
Head of Taxand Global Transfer Pricing 
T.  +33 623 088 006  
M. +33 611670922 
E.  antoine.glaize@arsene-taxand.com 

 

ABOUT TAXAND 

 

Taxand is provides quality tax advice across nearly 50 countries. Taxand‘s professionals—more than 

400 tax partners and 2,000 tax advisors—grasp both the fine points of tax and the broader strategic 

implications, helping clients mitigate risk, manage their tax burden and drive the performance of their 

business. 

 

Taxand‘s global transfer pricing team brings together specialists to help clients meet their transfer 

pricing obligations while achieving meaningful tax efficiencies. Made up of multi-jurisdictional and local 

experts who understand in depth the transfer pricing regulations and administrative practices at work 

worldwide, Taxand delivers high quality, proactive advice. Taxand‘s independence ensures freedom 

from audit-based conflicts of interest and the delivery of a responsive service. Drawing on broad 

collective industry knowledge, Taxand‘s tightly knit, global network provides transfer pricing support, 

advice and implementation services to the largest corporations worldwide with clients throughout the 

Global 1,000 and beyond.  

 

Taxand‗s independence ensures freedom from audit-based conflicts of interest and the delivery of a 

responsive service. Drawing on broad collective industry knowledge, we provide you with high quality, 

tailored advice that helps relieve the pressures associated with making complex tax decisions.  

 

Visit www.taxand.com to access more than 2,000 leading Taxand advisors across nearly 50 countries.  

 

Taxand has achieved worldwide market recognition. In the International Tax Review‗s (ITR) World Tax 

2011, over 95% of Taxand countries are ranked top. 32 Taxand countries were voted top in the ITR 

Tax Planning Survey 2011 and 34 countries were voted top in the ITR Transaction Tax Survey 2011. 

At the ITR European Tax Awards 2011, Taxand won ‗European Indirect Tax Firm of the Year 2011‗ 

and ‗European Tax Policy Firm of the Year‗. Taxand also received 5 ‗National Tax Firm of the Year‗ 

awards for Cyprus, Poland, Portugal, Spain and Turkey and Taxand Belgium won ‗Best Newcomer‗.  

 

In 2010, Taxand won 4 regional awards including Asia Transfer Pricing Firm of the Year, Asia Tax 

Policy Firm of the Year, Latin America Tax Disputes Firm of the Year and European Indirect Tax Firm 

of the Year. Taxand won a further 14 national awards. 

 

www.taxand.com 

mailto:antoine.glaize@arsene-taxand.com

