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Mr. Jeffrey Owens, Director 
OECD Centre for Tax Policy & Administration 
2 rue André Pascal 
75775 Paris Cedex 16 
FRANCE 

June 29, 2011 
 

Mr. Owens, 

This is the response of several of our transfer pricing experts from our global network to the 

questions put forward for public comment on administrative aspects of transfer pricing.  We 

are pleased to have the opportunity to offer our comments, and appreciate the ongoing work of 

the Committee on Fiscal Affairs on this important topic. 

The commentary presented in this letter reflects the views of the undersigned authors only, and 

does not represent the opinion of Grant Thornton International Ltd. or any of its member 

firms. 

Our experience with various forms of transfer pricing administrative simplification 

measures and their effectiveness 

There is constant pressure from multinational corporations to reduce the uncertainty 

surrounding tax positions dependent on transfer pricing.  At the same time, it is understandable 

that tax authorities are reluctant to provide certainty through the establishment of safe harbours 

due to the uniqueness of individual transactions and the importance of the facts and 

circumstances of each taxpayer case.  Our experience with safe harbours and commentary is 

summarized below. 

Documentation 

Currently, clear guidelines on how often transfer pricing documentation should be updated are 

not in existence in many jurisdictions.  In the UK, for example, there is an underlying 

assumption that transfer pricing documentation should be updated every two to three years or 

when business facts/circumstances change. 

In countries where transfer pricing is law, typically a documentation requirement is in existence. 

As new transfer pricing country regulations are introduced, documentation rules appear to be 

becoming increasingly onerous on the taxpayer.  Thought should be given to the minimum 
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level of documentation necessary per year, providing taxpayers with a 'strong steer' to cut down 

on unnecessarily lengthy documentation.  

Tax authority audit guidelines 

Transfer pricing audits are becoming more common as authorities continue to question the 

application of the arm's length principle with regards to multinationals intercompany 

transactions.  Guidance to tax authorities on transfer pricing audit procedures and the necessary 

steps to take would provide tax administrations and multinationals with greater clarity when 

faced with an enquiry.  We are supportive of a risk-based approach to the selection of taxpayers 

for audit by tax authorities. 

Simultaneous audits are in our view not a preferred type of administrative simplification, given 

there is insufficient infrastructure and procedure in place within and between tax authorities to 

carry out joint audits in an efficient or timely manner. 

Global master-file 

The EU Transfer Pricing documentation standard allows taxpayers to adopt a master-file 

approach which is intended to avoid duplication, so one master-file is produced containing 

necessary information relating to all significant intercompany transactions.  Country files are 

also required for each individual jurisdiction detailing any local legislation and technicalities with 

respect to relevant related party transactions.  Some guidance at a global level on the use of a 

master-file approach to documentation and coordination with tax authority audit procedures 

could help encourage compliance. 

Small taxpayer APAs 

Simplified APA procedures are offered by a number of tax authorities, usually simplified from 

the administrative standard for small taxpayers.  We do not perceive these simplified 

procedures as popular amongst small and medium-sized multinational corporations, as there is 

usually some loss of certainty relative to the regular APA terms.  Clearly a more persuasive case 

must be made for the benefit to small taxpayers of simplified APA procedures. 

Services 

One of the primary areas for the application of safe harbours relates to the provision of 

intercompany services.  Management and administrative services are one of the most common 

intercompany transactions entered into by multinational companies.  Administrative 

concessions relating to pricing such services can be of benefit to both large and smaller 

multinational enterprises. 
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Larger corporate groups benefit where cost-only safe harbours govern the pricing of non-core 

services by alleviating the requirement and cost associated with benchmarking the mark-up 

component associated with the application of the cost plus method or TNMM typically used 

for service transactions. 

SMEs benefit significantly from services concessions as they are often able to either eliminate 

the requirement to benchmark and/or reduce the level of documentation required to support 

the arm’s length nature of the pricing of certain transactions. 

Where safe harbours are applied to transactions that are not fundamental to the business or 

reduce compliance costs, we find there are significant levels of client adoption.  That is, 

taxpayers are more likely to formalise their transfer pricing documentation where there is a 

perceived value connected to a certain outcome from the documentation exercise.  

Implementation of safe harbours in such scenarios would in our view therefore encourage 

compliance and reduce uncertainty for both the taxpayer and tax authority. 

Interest rates 

Many countries impose thin capitalisation limitations on debt levels thereby limiting the 

deductibility of interest expense.  However, safe harbours in relation to determining arm’s 

length interest rates are less common.  Some countries such as Australia have reduced the 

compliance obligations in relation to the benchmarking of interest rates by accepting the 

weighted average cost of capital (WACC) of the parent entity as an indicative arm’s length rate.  

Taxpayers often assess transfer pricing compliance obligations using a cost-benefit decision 

process.  The use of the parent WACC eliminates the requirement to perform complex 

calculations and often will result in significantly reduced interest expense to the borrower 

company, as the WACC tends to be lower than an arm’s length rate.  Accordingly, we have not 

observed many taxpayers utilising this safe harbour.  Companies with large value loans will 

benchmark the interest rate and companies with lower value loans will attempt to identify low 

cost options to support the interest expense and reduce their risks, that is, sacrifice accurate 

benchmarking for reduced compliance costs. 

Interest-free intercompany loans made for specific business purposes are exempted from 

compliance with the arm’s length principle in certain jurisdictions.  Where clear guidance is 

provided to taxpayers about qualifying conditions for interest-free terms, we find this exception 

is practical to implement and reduces compliance costs and uncertainty. 

Value for duty 

Increasingly, a number of jurisdictions have started using customs databases to make transfer 

pricing adjustments for income tax purposes.  Until better multilateral coordination between 

value for duty and value for income tax is achieved, this practice continues to cause uncertainty 

for multinational corporations. 
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What are the different types of regimes referred to as “safe harbours”? How can we best 

describe them and differentiate among them? 

While the application of a safe harbour should be evaluated by transaction with appropriate 

consideration for aggregation, we think that safe harbours can be broadly classified as: 

1. Exemptions – no requirement to document or determine an arm’s length price, usually 

granted to qualifying taxpayers and usually connected to enterprise size.  Also 

exemptions from penalty or other sanctions given certain conditions are met. 

2. Administrative concessions – reduced documentation or administrative requirements 

such as simplified procedures or information reporting, but not exemption 

3. Pricing method simplification measures, examples of which are cost-only transaction 

pricing and pre-determined interest rates applicable to qualifying intercompany loans 

The current definition, “a statutory provision that applies to a given category of taxpayers and 

that relieves eligible taxpayers from certain obligations otherwise imposed by the tax code by 

substituting exceptional, usually simpler obligations”, should also reference a “given category of 

transactions” to enable access to type 2 and 3 safe harbours listed above. 

The OECD should continue to discourage the usage of secret comparables by tax authorities as 

pricing method simplification measures.  While it may be administratively convenient for a tax 

authority to use taxpayer data to establish its own perhaps unpublished safe harbours, such a 

practice puts taxpayers at an informational disadvantage, causes the likelihood of double 

taxation to rise, and generally undermines the arm's length principle.   

Advantages and disadvantages of safe harbour rules and other forms of transfer pricing 

administrative simplification – a practical perspective 

Safe harbours provide certainty of tax treatment for taxpayers on one side of a transaction.  

They ensure a level of simplification from an administrative perspective, as taxpayers are able to 

assess transfer pricing exposures (in the specified areas) with greater clarity.  Safe harbours can 

result in significant savings for SME taxpayers and encourage compliance with documentation 

requirements, as there is a perceived benefit to reducing uncertainty over future audit 

outcomes.   

Safe harbours can be seen as blunt instruments, and consideration from both sides of the 

transaction is needed in order that both tax authorities accept the use of the same safe harbour.  

We note that where the implemented safe harbours relate to documentation concessions, low 

value transactions such as non-core services or de minimis levels (i.e. overall low value 

transactions), the risk of dispute between taxation authorities remains low as the tax in dispute 

is not likely to be material. 
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Whilst providing certainty for taxpayers in the areas where they are applied, safe harbours do 

not account for the impact that business cycles or product life cycles may have on the profit 

and loss account or balance sheet.  Broad-based safe harbours do not take into consideration 

industry differences.  Specific provisions may be required to enhance the likelihood of an 

acceptable outcome approximating the outcome obtained using the arm’s length principle in 

such circumstances. 

The two main areas where safe harbour rules may be particularly useful are head office 

management and administrative services and debt. 

The majority, if not all, multinationals have within their group structure entities that provide a 

head office services function.  Typically this involves a number of intercompany transactions 

whereby one or more companies within the group provides such services (usually low risk / 

routine type services) and are remunerated typically on a cost or cost plus basis.  Guidance 

from the OECD on what types of services constitute low risk or routine type services would be 

a good starting point.  It is necessary for these service types to be very clearly defined.  A 

definition of such service types across the OECD membership could help avoid the risk of a 

high-value-added service being misclassified as routine services and thereby provide greater 

certainty for both taxpayers and taxing authorities. 

More specific guidance may be required for certain industries, particularly where branches are 

involved.  Clarity around whether a mark-up is appropriate and typically how much this should 

be would be welcomed by taxpayers. 

Thin capitalisation is an important issue for tax authorities.  Currently, the OECD is relatively 

silent on the area of debt pricing with no specific mention in the Transfer Pricing Guidelines.  

A clear statement indicating whether thin capitalisation is subject to the arm’s length principle 

or is considered to be domestic anti-avoidance would be helpful.  If it is the former then 

OECD-wide accepted safe harbours may provide more certainty with respect to debt capacity, 

levels of gearing, and arm's length interest rates. 

Once again, special provisions may be required for certain industries where it is the norm to be 

highly geared (i.e. banks and private equity firms).  It may also be prudent to consider common 

industry ratios in certain instances (i.e. loan to value ratios in the property sector).  If the use of 

certain financial ratios is prescribed, these should be based on established or recognised 

international accounting standards and terms to avoid any misunderstanding between different 

jurisdictions. 

Although safe harbours in certain instances appear attractive, it is recognised that they may not 

be wholly practical due to regional differences, implying that a universal rule would be difficult 

to implement.  For example, where different di minimis transaction values are used to determine 

the documentation requirement, taxpayers may bear unequal administrative cost on similar 

transactions, or unequal administrative costs by region.  The Chinese experience has been that 

local tax authorities may use the collection of contemporaneous documentation as part of the 
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initial selection of transfer pricing audit targets.  In this regard, tax authorities in jurisdictions 

with a large number of wholly foreign owned enterprises will generally follow the 

documentation safe harbours to pick documentation for inspection purposes.  By contrast, 

some other tax authorities may extend the documentation requirement to companies below the 

documentation threshold.  Thus, multinational corporations with presences in different 

jurisdictions in China would find it necessary to identify and assess different requirements for 

each entity. 

The SME exemptions that are used to determine whether taxpayers are exempt from 

complying with transfer pricing rules are based in the case of many countries on an EU 

definition.  In categorising multinationals as SMEs, the exemption may be based on an 

employee headcount criterion and a financial criterion using a turnover or a balance sheet 

amount.  

An OECD definition (rather than an EU definition) of the SME exemption would provide a 

uniform approach across all OECD countries and potentially achieve harmonization with the 

EU definition. 

Given the size and complexity of multinationals, it is expected that numerous related party 

transactions will exist.  As a taxpayer, to comply with transfer pricing rules for each of these is 

extremely burdensome.  A minimum annual threshold of intercompany transaction value would 

assist taxpayers from a compliance perspective and when assessing transfer pricing risk. 

A perhaps underexplored safe harbour directly connected with small and medium-sized 

multinational issues is the reduction of the frequency of audit for those SMEs that have been 

found to be compliant.  While careful consideration of notification deadlines pursuant to 

international tax treaties is necessary, it may be the case that compliance can be maintained and 

the high cost of managing and navigating through a transfer pricing audit can simultaneously be 

reduced.  Consideration of multiple-year audit standards is likely sensible to review at the same 

time as a reduced-audit-frequency safe harbour.  Another factor to consider might be the mean 

longevity of small businesses versus the national norm and the cost to tax authorities of 

enforcing compliance in environment where ownership and business circumstances may 

change more frequently than in large, established multinationals. 

Administrative simplification could be achieved by determining a framework within which risk-

based reviews of small and medium-sized multinationals could be conducted to ensure ongoing 

effectiveness of a long audit cycle safe harbour. 

Generally speaking, we find it to be unproductive use of tax authority resources when equal 

audit resources are assigned to both large and small and medium multinational taxpayer transfer 

pricing files.  It seems to us that the OECD’s planned forum on tax authority best practices on 

matters of administration could spend some of its time exploring the use of technology to 

enable risk-based reviews of taxpayer filings to select taxpayers for audit.  Several countries 

have taken the approach of developing and using enhanced and more detailed information 

reporting forms for the purpose of collecting better data on related party transactions.   
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Much is said of the need to exempt, where appropriate, non-complex transactions from tax 

authority review.  The Committee on Fiscal Affairs might consider promoting better 

international norms for early screening of taxpayer filings containing intercompany transaction 

data, testing of existing screens for enhancement of compliance by looking at changes of the 

incidence of income adjustments caused by the re-pricing of certain transaction types in the 

case of taxpayers of certain sizes. 

While the use of technology to screen an ever-growing volume of transactional data filed with 

tax authorities is an area worthy of future study, it should not be seen as a cure-all.  We note 

especially that a significant number of tax authorities employ seasoned people who can tell a 

high-risk circumstance from a low-risk circumstance from their years of experience with 

transfer pricing matters.  In the interest of identifying risk early in the audit process and 

allocating resources efficiently so as to minimize the duration and expense of audits of small 

and medium-sized enterprises, we encourage these seasoned veterans to be called upon to 

assess risk early in the audit process.  In many unfortunate cases, smaller multinationals have 

only benefited from the intervention of an experienced tax official at a very late stage in the 

audit process.  Again, double taxation risk is high in these circumstances before arbitrary or 

capricious reassessing positions are checked by an experienced official. 

Suggested revisions to Section E, Chapter IV of the Transfer Pricing Guidelines 

The notion that a safe harbour is likely arbitrary in its nature, as stated in paragraph 4.106, 

should be reconsidered in light of the greater incidence of complex transactions since the last 

publication of Chapter IV and the greater familiarity of tax authorities and multinationals with 

transfer pricing methodologies used to price widely-known, non-complex transaction types.  It 

is in our view important to face up to the somewhat uncomfortable fact that a certain amount 

of judgment will always need to be exercised in order apply the arms length principle.  With this 

judgment inevitably comes a sense of arbitrariness.  A well-designed safe harbour requires a 

trade-off between precision and enhancement of compliance.  Our modern world of business 

demands that the label of arbitrariness be removed from safe harbours and the real cost of this 

trade-off be determined.  It is expected that multilateral agreement can be achieved on simple 

matters so that scarce resources can be redeployed to defend the tax base and develop the tax 

authority position on complex transfer pricing matters. 

The arm’s length principle and responsibly designed safe harbours do not have to be mutually 

exclusive things.  Careful consideration of safe harbour qualifying criteria, and the effects on 

the incidence of double tax caused by the adoption of consensus safe harbours across OECD 

member jurisdictions is required to simplify our complex systems. 

A coordinated, multilateral approach to acceptable safe harbours on transactions such as 

ordinary administrative services should be considered when the Committee on Fiscal Affairs 

comes to review paragraph 4.114.  While the results of the June 8 Multicountry Analysis help 

the OECD understand the status quo, notably absent from the survey was a question 

concerning the views of tax authorities on promising areas of administrative simplification and 
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safe harbour.  We hope discussion of this important topic will be promoted by the Committee 

on Fiscal Affairs in its interactions with tax authorities during the course of this project. 

We believe paragraph 4.122 requires modernization in view of the significant number of SME 

exemptions identified in the recent Multicountry Analysis.  The close connection between the 

lack of OECD endorsement of safe harbours and the lack of OECD endorsement of SME 

exemptions owes in our view to the classification of an SME exemption as a safe harbour.  In 

light of the dire need for administrative simplification, this definitional link should be 

reconsidered.  We note the more informal “flexible administrative practices toward small 

taxpayers” may not be delivering relief from uncertainty to small taxpayers, even to the “lesser 

extent” suggested by this paragraph.  Should SME exemptions be classified as safe harbours, or 

called something else? 

With only a few exceptions, small multinationals encounter the same transfer pricing issues as 

large multinationals.  Our extensive experience gained while advising dynamic multinational 

organizations has allowed us to witness first-hand how transfer pricing uncertainty can 

significantly preoccupy business owners, officers, and managers.  The distraction of 

management is of particular concern during the recent times of highly uncertain business 

conditions.   

Similar transfer pricing matters of a similar magnitude are on one hand disregarded by large 

multinationals and tax authorities as immaterial, while on the other hand the same tax authority 

might pursue the matter diligently when auditing a smaller taxpayer.  Smaller multinationals tell 

us that they are puzzled why their dollar of transaction value is so much more important than 

the dollar paid by large multinationals.  Well-designed safe harbours could level the playing 

field, and free up government resources to monitor compliance of taxpayers of all sizes on 

complex transaction types. 

In our view, safe harbours should be encouraged where appropriate and agreeable in a 

multilateral setting, providing they do not result in a higher likelihood of double taxation.  That 

is, the primary objective of a safe harbour should be to facilitate compliance by a group of 

taxpayers which would otherwise be disadvantaged by the cost and administration burden 

associated with transfer pricing compliance obligations.   
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Safe harbours in relation to pricing of low value-added and non-core transactions promote 

compliance and should not disadvantage other tax authorities.  The target transactions for 

simplification can be low value-added, low risk and non-core transactions which (if well 

defined) by their nature should not significantly affect the tax base of another jurisdiction.  

Accordingly, we encourage the use of safe harbours in such circumstances and recommend the 

Section E of Chapter IV of the TPG be revised to this effect. 

Yours sincerely 
 
Wendy Nicholls (London, wendy.nicholls@uk.gt.com) 
Michael Peggs (Toronto, michael.peggs@ca.gt.com) 
Rose Zhou (Shanghai, rose.zhou@cn.gt.com) 
Garvin Adair (Melbourne, garvin.adair@au.gt.com) 
Karishma Phatarphekar (Mumbai, karishma.rp@in.gt.com) 

 


