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Dear Jeffrey 

 

OECD consultation on administrative aspects of transfer pricing 

We welcome the OECD initiative in this interesting and important area 

Transfer pricing audits have become increasingly burdensome for taxpayers and for tax administrations 

over the past few years.  We therefore believe that any OECD work that could decrease the compliance 

burden on taxpayers and also guide tax administrations in their risk assessment and selection of cases, 

so that only cases where significant amounts of tax are at risk are selected for audit, would be useful.  We 

also feel that giving more guidance at the level of the OECD into these matters including developing 

guidelines for the effective administration of transfer pricing regimes will ultimately prove beneficial for 

taxpayers and tax administrations alike.   

We recognise that transfer pricing is a major risk for tax administrations and for taxpayers.  It is therefore 

all the more important to consider how resources should be allocated to dealing with that risk.  In the 

same way that tax administrations have limited resources and should only audit in cases where there is 

significant tax at risk (or at least tax at risk commensurate with the resources necessary to establish and 

collect the that tax at risk), taxpayers too have limited resources and need guidance on where those 

resources should best be concentrated (for instance, guidance to allow the effective documenting of 

transactions to the degree appropriate to the tax at risk.) 

General administration of transfer pricing 

We believe that transfer pricing rules should be implemented fairly and consistently by tax administrations 

for all taxpayers and that a good way of achieving this is to have a system which is as open and 

transparent as possible.  All taxpayers need to be sure that they are being treated alike in a fair manner.  

This can only encourage compliance.  
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It is possible to set out four distinct phases surrounding the application of transfer pricing rules: 

1. Pre-tax return - where the nature of documentation rules are paramount (clearly these should be 

as open and as un-burdensome as possible) and where the operation of safe harbours needs to 

be considered.  We discuss safe harbours in the section below. 

 

2. Risk assessment - where the tax administration selects cases for audit and identifies those many 

cases where an audit is not necessary or will not be worthwhile.  Informal safe harbours may be 

in effect also considered by the tax administration. 

 

3. Audit - which should be conducted as efficiently and as quickly as possible, something that can 

be achieved by an appropriate allocation of resources (both by the tax administration and the 

taxpayer) and by the appropriate level of supervision within the tax administration 

 

4. Elimination of double taxation through Treaty Procedure  

It might well be the case that having increased central over-sight of how cases are selected for audit, how 

audits are conducted and how cases are settled will encourage the selection of appropriate cases, 

consistency across and between cases and shorter audit times.   We believe that this would also permit 

an increased recognition of the fact that a transfer pricing audit in one country has an impact on related 

taxpayers in other jurisdictions and that double taxation needs to be resolved quickly and appropriately.  

Case selection and the conduct and the settlement of an audit should always take place in the context of 

any applicable tax treaty. 

We presume that most tax administrations accept that risk assessment should be a key part of their 

transfer pricing policy.  This is to ensure that only appropriate cases are selected for audit.  One factor in 

considering what is appropriate would be where the cost of the resources necessary to establish any 

increased tax charge are smaller than the extra tax ultimately collected - after any procedure to eliminate 

the double tax caused.  Great care needs to be taken to select cases only where extra tax is ultimately 

likely to be due.  It is well known that many transfer pricing audits are conducted where no or only very 

small amounts of tax are ultimately found to be due. These audits are a great and unnecessary drain on 

the resources of taxpayer and tax administration. 

It is likely that systems of risk assessment prior to any audit, based on knowledge of the taxpayer, their 

business and their industry, will encourage better selection of cases for audit.  Much of this knowledge 

can only come from the taxpayer itself.  An open and cooperative engagement with taxpayers should 

become the normal state of affairs.  However, care should be taken that any risk assessment procedure, 

whether inside or outside of a statutory framework, does not become as burdensome as any audit itself. 

It might well be that OECD involvement in respect of risk assessment processes of tax administrations 

would assist in achieving some level of consistency of risk assessment criteria amongst member 

countries. By producing “best practice” guidance on this, the OECD can assist in ensuring that countries 

are selecting cases for transfer pricing audit and potential adjustment on a consistent basis. This should 

help in enabling taxpayers to consistently address and manage transfer pricing risk across jurisdictions, 

hence appropriately reducing a multinational’s compliance burden.         

It might well be that a new chapter on the administration of transfer pricing and risk assessment in 

particular, delineating case selection procedures and when a transfer pricing audit is likely to be 



 

 

 

worthwhile, would be a useful way of recognising the resources required, for both taxpayer and tax 

administration, to deal with an audit. 

    

Safe harbours 

There seem to be  two broad types of safe harbours that can give comfort to taxpayers.  The first are 

quantitative in nature - that is, laying down rules on what amounts should be returned as income (for 

instance how much mark up should be applied to a particular activity, or what amounts of interest paid to 

affiliates may be claimed as tax deductible) or more qualitative (for instance, exempting certain types of 

taxpayer from transfer pricing rules altogether, or relaxing or streamlining how transfer pricing rules 

should apply to particular types of taxpayer.)  Informal safe harbours may also be in operation and we 

discuss these at the end of this section. 

Qualitative regimes 

We note that regimes which effectively exempt certain types of taxpayers from transfer pricing rules (for 

instance, SMEs) can be very helpful in freeing up resources in those taxpayers and allowing them to 

concentrate on their actual trade.  The economic benefits of this are clear. 

However, the benefits become more limited if other tax administrations where the taxpayer trades do not 

have a similar regime.  Any corresponding adjustment in the first jurisdiction arising from an audit 

adjustment elsewhere will be of nil or limited value.  We wonder if the OECD countries could all agree to 

developing a standardized safe harbour to make the benefits clear across all countries?  For instance, 

could the OECD examine whether it would be appropriate for all Members to exempt particular types of 

taxpayer, or particular sets of circumstances, from transfer pricing? 

Quantitative regimes 

Establishing clear rules over how a certain type of activity should be taxed (for instance what mark up or 

range of mark ups would be acceptable) or what tax deduction is due (for instance, thin capitalisation 

covenants) can significantly decrease the administrative burden on the taxpayers concerned.  These can 

be an attractive scenario for taxpayers who thereby achieve a relative certainty.  However, once again 

matters around double taxation can render a safe harbour system in one country only, much less 

attractive if the result is an imbalance of treatment between countries.   

Thus a safe harbour based on debt covenants which allows interest to be deducted up to, for instance, 

five times the operating profit achieves obvious benefits (and costs if the actual interest is more than that, 

whether for reasons to do with the group relationship or for commercial reasons.)  However, the transfer 

pricing rules in the state of the affiliated recipient of the interest may operate in a manner which creates 

double taxation.  To be truly effective, such mismatches would need to be capable of  being addressed 

under the relevant double tax treaty.  We note that not all tax administrations are willing to give 

corresponding adjustments resulting from the operation of safe harbour rules in another country and 

perhaps this is an area that could usefully be looked at.     

We believe that whatever safe harbour rules are considered by the OECD, care must be taken that they 

fit into a wider international context than one particular country only.  Furthermore, care must be taken 



 

 

 

that taxpayers who do not qualify for a safe harbour because of an issue of definition are not unfairly 

disadvantaged compared to those taxpayers who do qualify. 

Informal safe harbours 

These may frequently be used by tax administrations in a risk assessment stage but may also be 

applicable in an audit situation, especially when a decision needs to be made how to resolve an audit.   

We recognise that it may not always be appropriate for a tax administration to disclose its full case 

selection procedures.  However the use of any criterion that apply on a general basis across a broad type 

of taxpayer should be discouraged because they may not be applicable to the individual taxpayer being 

reviewed.  For instance, a taxpayer may well make less than a supposedly standard industry return for 

very good reasons that are nothing to do with any shareholder relationship. Such instances should not be 

used as a criteria for audit case selection unless further judgment is applied. 

Where informal safe harbours do exist, it seems fair and appropriate to make them as well known as 

possible so that taxpayers can take a view on whether they have adequately documented their arm’s 

length profit and to also allow taxpayers identify areas where the nature of their documentation needs to 

be commensurate with the tax at risk. It also seems useful for tax administrations to work with industry or 

representative bodies so that any informal safe harbours used are as appropriate and as well informed as 

possible. 

Revised Section E, Chapter IV 

We feel this Chapter could usefully be looked at again, especially to take into account developments 

since it was written at the level of the EU (for instance, the commitment by EU Member States on the 

treatment of certain low level services) but also to consider how the conclusions of any re-write should be 

implemented.  At the moment the Chapter is very general in its conclusions and does not require tax 

administrations to conduct themselves in a particular way - the Chapter is discursive only, rather than 

making clear recommendations. 

The current OECD guidelines discourage the use of safe harbours in transfer pricing, essentially seeing 

them as undermining the arm’s length principle as an international standard, and thereby increasing the 

risk of double taxation. Experience since 1995 suggests that this negativity needs to be reconsidered, and 

any revision of the guidelines should reflect this. 

The OECD could consider how to define safe harbours such that they do not become inherently arbitrary 

and also have regard to the particular facts and circumstances of a case, hence not undermining the 

arm’s length principle as the OECD-endorsed agreed international standard and increasing the risk of 

double taxation. 

For instance, the OECD could usefully support safe harbour regimes that do not result in the taxation of 

more than an arm’s length profit as being in accordance with treaty Article 9. The OECD could also 

consider safe harbour regimes that provide for an “arm’s length let-out” at the option of the taxpayer as 

being in accordance with treaty Article 9. The OECD could consider providing clear guidance on the 

features or characteristics that would result in a safe harbour regime being considered in accordance with 

Article 9, or not. 

 



 

 

 

Conclusion 

Administrative issues concerning transfer pricing are often seen as less important to theoretical or 

technical issues.  However, administrative issues are practical ones and transfer pricing is a practical 

subject.  Transfer pricing rules needs to be as transparent and as easy to apply as possible (whilst also of 

course achieving their policy aim for tax administrations.)  We look forward to the OECD work in this 

current area helping to achieve all these aims. 
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