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Discussion Subjects 

1. Introduction – TEI reaction to question 
 

2. 3rd Party transactions we see 

a) Contingent consideration — whole business transfers 

b) Contingent consideration — asset transfer 

c) Renegotiation? 
 

3. What business wants 

a) Most appropriate method 

b) More uniform documentation requirements 

c) Enhanced dispute resolution 



TEI Reaction to Question 

• Hindsight is not used by independent third 
parties even under conditions of 
uncertainty 

• Do contingency arrangements, price 
adjustment clauses, and renegotiations 
lead to effective profit split? 

• Contributing businesses: US, Canada, 
Europe 



3rd Party Business Transfers for 
Contingent Consideration 

• Seldom, but useful in some cases 

• Universal conditions 

– Always upfront agreement for payment trigger 

– Always limited time horizon (3 – 5 years) 

– Minimise price manipulation through objective 
external measures (gross sales or revenues) 

– Typically, where a large divergence between 
buyer and seller pricing 

• Both shares and whole business asset deals 

– never on profit potential, workforce in place, 
location savings, etc. 



3
rd
 Party Individual Asset Transfers for 

Contingent Consideration 

• Also for individual intangibles, albeit less often 

• Used for: 

– New technology of uncertain value; 

– Technology under further development; 

• Universal conditions 

– Same as business transfers, except: 

– Often for duration of (medium term) contract with 
renewal/renegotiation options; 

– Often licensed royalty rate with triggers for increases, 
agreed upfront. 

• Pharma, High Tech— more frequent— i.e., new or 
uncertain technology more common 

 

 



Renegotiation? 

1. No adjustment without agreement at start 
 

2. ―We have been on both sides of this … where after entering an 
agreement to license in a drug we were able to get a new 
indication approved which substantially increased the sales line 
and resulting revenue. The owner of the IP continued to receive 
their compensation (royalty in this case) on all sales, they were 
not able to renegotiate the buy-in payment and there were no 
other milestone triggers.‖  
 

3. ―Alternatively, we had a long standing JV which included co-
development and co-promotion where we would have preferred to 
renegotiate the terms as the pipeline under the agreement took 
off significantly. Unfortunately we were only able to do so on 
renewal dates, there was no retroactive adjustment, and even 
then hard bargaining resulted in less than we would have 
negotiated from scratch or in a true profit-split arrangement.‖  
 

4. Only exceptions: Force Majeure, but never incorrect forecasts 

 



What Business Wants   

• Agree that most appropriate TP method should be 
used, but no default into profit-split method 

– Profit splits between 3rd parties are limited to joint venture 
operations 

– JVs are always explicitly agreed upfront 

– Sharing profits also means (the capacity for) sharing losses 
 

• Business accepts reasonable FAR analysis + realistic 
alternatives available documentation obligations 
 

• We recommend reasonable harmonized 
documentation requirements + efficient dispute 
resolution, with no double tax (baseball arbitration 
when needed) 



THANK YOU 


