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I. Introduction  

• Equivalence between fair market value and the arm’s 
lenght standard; 

• Existing extensive body of knowledge and practice 
concerning appraisal methodologies and techniques for 
arriving at fair market value; 

• « No one size fits all »- neither the OECD nor the 
national governments should seek to supplant this 
body of knowledge and practice by prescribing 
particular valuation techniques or methods for transfer 
pricing purposes; 
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I. Introduction  

• Rather, the OECD should state that valuation in transfer 
pricing must  be subject to a « most appropriate 
method » standard of reliability and should be applied 
by referring to existing, recognized practices in the 
valuation field, not unlike the standard that controls 
the submission of expert witness testimony (cf. revised 
Chapter II). 
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II. Comments on selected valuation topics 

• To exemplify the facts-and circumstances-based features 
of valuation techniques and exercises, consider the 
following inputs: 

– Discount rates 

– Expected useful life 

– Remarks on Veritas 

– Pre-vs. Post –tax analysis 

– Link to working capital requirements 
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II. Comments on selected valuation topics -  
Discount rate 

• Importance of deferring to the selection of the inputs 
according to the standards of recognized valuation 
practices. 

• Example:  equity risk premium and beta  
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II. Comments on selected valuation topics –  
Expected useful life 

• Draw upon the best empirical evidence available at the 
time of the transaction and upon the standards of the 
valuation practice. 

• Mix of legal , regulatory , contractual and economic 
considerations 

• Example: patents  
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II. Comments on selected valuation topics –  
Remarks on Veritas 

• Disagreements between taxpayers and tax authorities on 
facts specific to a taxpayer’s case and valuation methods 
can occur (e.g., on useful life of intangibles and the right 
inputs that should go into a CAPM calculation);  

• BUT, boundaries should be set within which these 
disputes should be resolved; 

• Disregard of factual evidence and unwarranted departure 
from recognized and broadly-accepted valuation practices 
should be stated as inconsistent with the « most 
appropriate method » standard. 
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II. Comments on selected valuation topics –  
Pre- vs. Post-tax analysis 

• New focus within the temporary and proposed cost 
sharing regulations in the US; 

• Fair market value as candidate for underpinning a « most 
appropriate method » standard. 
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II. Comments on selected valuation topics –  
Link to working capital requirements  

• Working capital is capital available to the firm for short-
term financing needs;  

• Working capital is equal to the difference between 
current assets (assets convertible into cash within one 
year) and current liabilities (obligations due in one year); 

• Working capital depends on size, activities and industry; 

• Facts and circumstances determine the best way to 
estimate current and future working capital needs. 
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III. Daubert and Standards of Reliability 

• Daubert and Rule 702 

• Daubert framework: 

– General acceptance of a theory or method within the scientific 
or other relevant community; 

– Whether a theory or method has been tested; 

– Peer review or publication of a theory or method;  

– Known potential rate of error in the theory or method.  
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IV. Concluding remarks 

• Equivalence between fair market value and the arm’s 
length standard must be the guiding principle; 

• Use available resources provided by existing appraisal 
methodologies and techniques for arriving at fair market 
value; 
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IV. Concluding remarks 

• Prescribing  particular valuation techniques or methods 
for transfer pricing is not helpful; 

• Instead, make valuations subject to a « most appropriate 
method » standard which should be applied by referring 
to existing , recognized practices in the valuation field. 
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Notice 

 

• The materials on this presentations are provided for informational purposes only and do 
not constitute legal or other professional advice. You should not and may not rely upon 
any information in this presentation without seeking the advice of a suitably qualified 
attorney who is familiar with your particular circumstances. Mayer Brown Practices 
assume no responsibility for information provided in this presentation or its accuracy or 
completeness and disclaims all liability in respect of such information 

• Mayer Brown Practices are, unless otherwise stated, the owner of copyright of this 
presentation and its contents. No part of this presentation may be published, distributed, 
extracted, re-utilized or reproduced in any material form (including photocopying or 
storing it in any medium by electronic means and whether or not transiently or 
incidentally to some other use of this publication) except if previously authorized in 
writing 
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