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Dear Mr Owens, 

 

I am writing to you on behalf of the European Banking Federation (EBF) to provide you with 

our comments on the OECD Implementation Package on tax relief procedures for cross-

border investors.  

 

The EBF enjoys a unique perspective in the debate on procedures for tax relief for cross-

border investors. Indeed, it is the voice of 5000 European banks and accordingly represents 

institutions that are connected all along the value chain in functions such as trading, 

brokerage, paying agency, custodianship, asset servicing and also as users of both central 

counterparty clearing and central securities depositary services. Because of the part it plays, 

the EBF is a natural stakeholder in this debate.  

 

In this capacity, the EBF welcomes the “Implementation Package” (IP) presented by the Pilot 

Group on improving procedures for tax relief for cross-border investors. The IP’s proposed 

streamlined procedure for portfolio investors to claim appropriate tax relief entitlements 

(reductions in withholding rates pursuant to tax treaties or domestic law in the source country) 

will indeed allow Authorised Intermediaries (AIs) that are nearest to the portfolio investors to 

make claims on their behalf on a pooled basis. The EBF welcomes as one of the major 

benefits of this proposed streamlined procedure the mechanic whereby information regarding 

the beneficial owner of the income will be maintained by the AI that is nearest to the investor, 

rather than being passed up the chain of intermediaries. 

 

Overall, the EBF commends the work of the OECD to standardise and simplify tax relief 

arrangements across different countries of investment for the benefit of cross-border investors 

deriving income from securities investments. The lack of standardisation and the complexities 

attached to current tax relief arrangements is a significant area of concern for those cross-

border investors and the financial intermediaries that act for them. It should also be a 

significant area of concern to governments, given the need to actively encourage cross-border 



 
 
 

 2 

investment. We believe that the IP provides a solid basis for addressing these concerns in a 

way that is beneficial for investors, intermediaries and government alike. 

 

The EBF is also pleased to make a number of more specific comments about some detailed 

provisions in the draft documentation forming the IP. These are set out in the attached 

submission (see D1300C-2010). 

 

 

 

Yours sincerely, 

 
Guido Ravoet 
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EBF Ref.: D1300C-2010 

Brussels, 30 August 2010 

 

 

Set up in 1960, the European Banking Federation is the voice of the European banking sector (European 

Union & European Free Trade Association countries). The EBF represents the interests of some 5000 

European banks: large and small, wholesale and retail, local and cross-border financial institutions. 

The EBF is committed to supporting EU policies to promote the single market in financial services in general 

and in banking activities in particular. It advocates free and fair competition in the EU and world markets 

and supports the banks' efforts to increase their efficiency and competitiveness. 

 

EBF SUBMISSION ON THE OECD IMPLEMENTATION PACKAGE 

ON TAX RELIEF PROCEDURES FOR CROSS-BORDER INVESTORS 

 

Key Points  

The EBF enjoys a unique perspective in the debate on procedures for tax relief for cross-

border investors. Indeed, it represents institutions that are connected all along the value chain 

in functions such as trading, brokerage, paying agency, custodianship, asset servicing and also 

as users of both central counterparty clearing and central securities depositary services. 

Because of the part it plays, the EBF is a natural stakeholder in this debate.  

 

In this capacity, the EBF welcomes the “Implementation Package” (IP) presented by the Pilot 

Group on improving procedures for tax relief for cross-border investors. The IP’s proposed 

streamlined procedure for portfolio investors to claim appropriate tax relief entitlements 

(reductions in withholding rates pursuant to tax treaties or domestic law in the source country) 

will indeed allow Authorised Intermediaries (AIs) that are nearest to the portfolio investors to 

make claims on their behalf on a pooled basis. The EBF welcomes as one of the major 

benefits of this proposed streamlined procedure the mechanic whereby information regarding 

the beneficial owner of the income will be maintained by the AI that is nearest to the investor, 

rather than being passed up the chain of intermediaries. 

 

Overall, the EBF commends the work of the OECD to standardise and simplify tax relief 

arrangements across different countries of investment for the benefit of cross-border investors 

deriving income from securities investments.  The lack of standardisation and the 

complexities attached to current tax relief arrangements is a significant area of concern for 

those cross-border investors and the financial intermediaries that act for them.  It should also 

be a significant area of concern to government, given the need to actively encourage cross-

border investment.  We believe that the IP provides a solid basis for addressing these concerns 

in a way that is beneficial for investors, intermediaries and government alike.         

 

The EBF is also pleased to make a number of more specific comments about some detailed 

provisions in the draft documentation forming the IP. These are set out below. 
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GENERAL REMARKS 

 

 Need for uniformity amongst Governments 

 

The EBF fully endorses the proposition in the Introduction to the IP that source 

countries should be cautious with regard to the possibility of implementing only 

selected elements of the IP. We consider that for the proposal to meet its full potential, 

proper standardization across different countries is required. Customization and 

fragmentation should be avoided at all costs. 

 

 Implementation lead time 
 

Source countries adopting the system should ensure that they allow sufficient lead 

time so that those financial institutions that wish to assume AI status can complete the 

necessary administrative tasks and system changes before the system enters into force.  

 

 Bank secrecy and personal data protection rules 
 

The Application contains a condition that Applicant represents “that none of the laws 

(including any contracts) to which it is subject prohibits disclosure of the identity of 

any Account Holder or account information to the AI’s Independent Reviewer or to 

any relevant tax authorities to the extent that such disclosure (1) is foreseeably relevant 

or necessary to the determination of any Account Holder’s entitlement to any benefits 

claimed in accordance with these Procedures; or (2) is foreseeably relevant for any 

other purpose contemplated by the Agreement, including determining the extent to 

which the AI has complied with the Agreement”.  Because of bank secrecy and 

personal data protection rules which exist in various countries, financial institutions 

may be uncertain as to whether they are able to make such a commitment. The same 

issue arises with respect to the definition of Significant Change in Circumstances at 

IX(B)(2)(k) of Appendix B.  The IP should address this issue and explain how banks 

located in countries with bank secrecy or personal data protection rules will be able to 

act as AI.  We believe this can be achieved by modifying the existing wording so that 

it is clear that the condition may be satisfied where the AI secures a waiver from bank 

secrecy or personal data protection rules, which may be in the form of an Investor 

Self-Declaration (ISD) or Intermediary Declaration. 

 

 Pivotal question of guidance 

 

We would like to emphasise the importance of competent authorities issuing relevant 

guidance regarding a number of questions where there is a certain leeway for 

interpretation. In particular, it is crucial that they issue detailed guidance regarding the 

treatment of certain entities and the tax benefits available to them. We believe that this 

is essential if AIs are to take the reasonably prudent approach which is outlined at 

paragraph V(C) of Appendix B and ensure that they operate within these boundaries.  

Similarly, we believe that it is important that competent authorities notify AIs of any 

changes (particularly in relation to domestic tax exemptions/reliefs) set out in 

paragraph 6 of the Agreement.  Finally, we agree with the proposition in the 

Introduction to the IP that standard instructions be developed for the various forms 

contained within the IP. 
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 Standardisation of time periods and non-retrospection of any future changes 

 

The EBF believes that it is important that the OECD work with government with a 

view to standardising the time periods detailed in paragraphs 7 to 9 of the Agreement, 

so that over time these periods are equalised across implementing countries. We also 

believe that the OECD should confirm that any future adverse changes to these 

periods, or other important aspects of the system, should only be applied 

prospectively; i.e. they should not have retrospective effect. 

 

 Accrued interest 

 

The EBF would like to highlight that in a number of countries, the sale, refund or 

redemption of interest-bearing securities are withholding tax chargeable events. In 

such cases, the withholding tax is normally computed by reference to the accrued 

interest element of the sale/refund/redemption proceeds and the period for which the 

Investor held the security.  We believe that further consideration is required in terms 

of the extent to which the tax relieving provisions of the IP can be extended to 

withholding tax applied to such accrued interest.  

 

 

 

LIABILITY AND ASSOCIATED ISSUES 

 

 Strict liability standard 

 

The EBF notes that paragraph II(B) of Appendix B generally makes an AI liable for 

any under-withholding that occurs in respect of a Covered Payment received on behalf 

of an Investor; we believe however that the reference to Covered Payment should 

perhaps be a reference to Reportable Payment.  The EBF is concerned that this strict 

liability standard may generally be perceived by financial intermediaries as being 

unreasonable and thus discourage them from becoming AIs.  We would strongly 

encourage the OECD to reconsider this strict liability standard and set out below some 

possible modifications which we believe would produce a more equitable balance in 

terms of liability. 

 

 Good faith standard 

 

Fundamentally, we consider that an AI should not be held liable where it can 

demonstrate that it has acted in “good faith” and has made all reasonable efforts to 

recover the under-withholding from the Investor, including the exercising of any 

relevant indemnity provisions. 

 

 No discrimination between AIs and domestic financial intermediaries 

 

The EBF believes that the AI should be entitled to benefit from any relieving 

provisions or practices that may generally be available in the source country; in other 

words an AI should not be discriminated against in comparison to a domestic financial 

intermediary. Accordingly, we suggest that the IP should explicitly require source 
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countries to ensure that an AI is not held liable to any greater extent than a financial 

intermediary in the source country would be in similar circumstances. 

 

 Lack of guidance 

 

The EBF considers that an AI should not be held liable for under-withholding that is 

attributable to a lack of guidance in a particular source country.  Please refer to our 

earlier general comments in respect of the pivotal question of guidance. 

 

 

 

INVESTOR DOCUMENTATION 

 

 Information subject to review 

 

The EBF believes that the Investor information that an AI is required to review, 

notably under V(A)(1) and V(B)(1) of Appendix B, should be made more 

proportionate.  We consider that the IP should be revised so that the AI is required to 

review the ISD, other automated data in respect of the Investor and information that 

the AI may have as a result of complying with applicable Know-Your-Customer 

(KYC) rules. Going beyond these requirements would be too burdensome and would 

outweigh the benefits of assuming AI status. 

 

Furthermore, the EBF believes that it is important to understand that KYC information 

held by financial institutions is typically in paper form rather than electronic form. 

KYC information may also be held remotely.  Thus, there are inherent limitations in 

terms of an AI’s ability to access and interrogate such information. Accordingly, we 

believe that the IP should also provide that the AI be able to primarily rely on 

information derived from ISDs and other automated Investor data. 

 

 Instructions for ISD completion 

 

The EBF considers that it is important that comprehensive instructions are developed 

for the completion of ISDs (and other forms contained within the IP).  Please refer to 

our earlier general comments in respect of the pivotal question of guidance. 

 

 

 

INFORMATION REPORTING 

 

 Requirement to report all Contractual –Intermediaries (CIs) in the chain  

 

The EBF considers that the requirement to report every CI in the chain would be 

prohibitively costly to implement and we do not believe that the relative value of this 

information can be justified by reference to the costs involved.  We strongly urge the 

OECD to limit recipient reporting to Investors and AIs.  If necessary, that reporting 

could distinguish between Investors that are Direct Account Holders and Investors that 

are Indirect Account Holders.  
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 Requirement to report aggregate Covered Payments 

 

The EBF is concerned that the requirement to report aggregate details of Covered 

Payments (in addition to details of Reportable Payments) may be very problematical 

for many prospective AIs to accommodate.  While we are not intrinsically opposed to 

the aggregate reporting of Covered Payments, we again question the relative value of 

this information and whether it can be justified by reference to the costs involved and 

the potential negative impact in terms of AI take-up.  We therefore urge the OECD to 

modify this requirement so that (a) it is made optional (based on the ability of AI 

systems to accommodate the requirement) and (b) provision is made for any figures 

reported to be regarded as indicative rather than definitive. 

 

 

 

INDEPENDENT REVIEW REQUIREMENTS 

 

 Independent review procedures 

 

The EBF notes that the Introduction to the IP refers to the possibility of more work 

being needed to define details of independent review procedures.  Our initial view is 

that the independent review procedures are already very detailed and we would 

therefore be interested to learn what further work is anticipated in this area.   

 

 Covered Payments versus Reportable Payments 

 

Notwithstanding our earlier comments in respect of Covered Payments under 

Information Reporting, we accept that the Independent Reviewer will, in the first 

instance, need to review the processing of Covered Payments in order to satisfy itself 

that Covered Payments received into an AI designated account have been properly 

distributed. Thereafter, we believe that it is clear that the Independent Reviewer should 

only concern itself with those payments that are Reportable Payments and the tax 

treatment and reporting of those payments. 

 

 

 

TAX RECLAIM PROCEDURES 

 

 Maximising filing of reclaims via AI system 
 

The EBF notes that in order to file a Claim for Refund, the income payment in 

question must represent a Covered Payment.  We are concerned that this would mean 

that income arising on securities holdings that are held in a non-AI designated account 

would not benefit from these arrangements.  We believe this could frequently be the 

case, for example where an AI only places documented customers in an AI designated 

account.  The EBF suggests that the reclaim arrangements be extended to all Investors 

that have provided an AI with a completed ISD, irrespective of whether or not the 

relevant holding was held in an AI designated account at the time of income payment.  
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 Certificates of tax deduction for reclaims filed outside AI system  
 

The EBF considers that, to the extent that a tax reclaim must be filed outside the AI 

system, any certificate of tax deduction issued by an AI should be acceptable to the 

source country provided it contains, at a minimum, details of the AI (name and AIIN), 

Investor name, security holding (number of shares/units and security name), date of 

income payment, gross amount of income payment and tax withheld.  We would 

encourage the OECD to work with implementing countries to this end.  

 

 

 
Contact Person: Roger Kaiser (r.kaiser@ebf-fbe.eu) 

Related documents:  

 


