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Dear Jeffrey  

‘Improving Procedures for Tax Relief for Cross Border Investors’ Implementation Package 
Comments 

Further to the publication of the Pilot Group report earlier this year Ernst & Young welcomes the opportunity to comment on the 
Implementation Package.   

We are supportive of the efforts to implement streamlined procedures to facilitate simplified treaty access for cross-border 
investors which we believe will provide benefits in the long run to investors, custodians and revenue authorities alike. We 
likewise agree that the most pragmatic approach to move towards simplified treaty access lies in the introduction of 
standardized documentation and procedures, withholding and reporting frameworks within which the mechanics of the regime 
can function.  

As you know, I was fortunate enough to be a member of the Pilot Group and therefore have limited my comments to how the 
Independent Review will be performed and its scope.    

We are acutely aware that one of the key factors in the successful implementation of the package will be the ability to control 
costs in relation to implementation and business as usual compliance and we would want to facilitate a review which minimizes 
any additional cost burden.   

Definition of Independence 
Appendix B VIII provides that to assess compliance by the Authorised Intermediary “…the Competent Authority may require the 
delivery of an Independent Reviewer’s report”.   
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We believe that it is important to define the term  ‘Independent’  in VIII (B) (6) otherwise any ambiguity is likely to create issues 
within professional advisory services firms and, in the absence of a clear definition, the professional advisory firms may default 
to IFAC (International Federation of Accountants) standards which is inappropriate for a review performed under “Agreed Upon 
Procedures.  This may lead to firms being unable to perform additional services alongside the Independent Review, including 
related advisory services and in some cases unrelated non audit services. 
 
This may, in turn, drive up compliance costs considerably for Authorised Intermediaries by eliminating the natural synergies 
which arise from using one advisor. It may also lead to a situation where Authorised Intermediaries are unable to consider using 
the services of all professional advisors in the market by reason of the independence issues created thereby narrowing the 
competitive landscape. 

We believe this situation can be avoided (as is the case in the US Qualified Intermediary (QI) regime), by clear definition of not 
just ‘independent’ but also ‘review’ to ensure that all aspects of this takes the form of Agreed Upon Procedures.   

Supplemental Review 
Annex 2 II (C) provides scope for the Competent Authority to require the Authorised Intermediary to provide supplementary 
information which may include directing the Independent Reviewer to perform further work.   From an engagement perspective, 
professional advisors would ordinarily quote for the performance of their services in respect of the Standard Review in order for 
clients to be able to compare quotes and manage costs. However, the work required as part of the supplemental review would 
incur further costs which could be significant.   

Accordingly, the Authorised Intermediary should be able have the option to engage the Independent Reviewer separately to 
carry out the supplementary review.   This would avoid any possibility of lack of agreement over engagement terms or scope of 
work with the Independent Reviewer leading to a potential event of default.  

Change to AI-Designated Account Status 
The Authorised Intermediary needs to be able to move an account to a non-Authorised Intermediary designated account to 
accommodate scenarios, for example, where the documentation is deemed invalid because it is either incorrectly completed or 
has expired. It is important that this should be allowed to take place without giving rise to a potential event of default.  

We recognise the need for the Independent Reviewer’s report to cover the movement of accounts between AI and non-AI status; 
this could be achieved by the Authorised Intermediary completing a representation letter stating that no movement has 
occurred for the purposes of circumventing the reporting requirements of Section VII (a similar approach is taken in the QI 
regime).  

Data Privacy 
As a general observation there may be a conflict with data privacy rules in certain countries, meaning that information may not 
leave a territory unless certain circumstances prevail.  Clearly there needs to be flexibility in the Independent Reviewer’s 
approach and ability to perform the review for these jurisdictions reflecting the fact that all data for the review may not be able 
to be centralised. It may instead have to be reviewed in situ but reports compiled centrally.   

Investor Self-Declaration (ISD) 
Currently the ISD does not give express permission to allow the Authorised Intermediary to share the information on the ISD with 
anyone but the ‘relevant tax authorities’. We would suggest that this will need to be amended to make provision for the 
Independent Reviewer to review  the ISD otherwise the Authorized Intermediary  could technically be breaching its client 
responsibilities by allowing the Independent Reviewer to review the form. 
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We note that you say that more work may be needed to refine the details of the independent review procedures; we would be 
delighted to make ourselves available for further consultation in this area. 

Should you have any queries in respect of the above please do not hesitate to contact me. 

Yours sincerely 
 

Lynne Ed 
Partner 
Ernst & Young LLP 
United Kingdom 
 


