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LEGISLATION 

• SARS introduced specific TP legislation - July 1995 

 

• TP regulations are contained in section 31 of the Income 
Tax Act 

 

• Section 31 encompasses transfer pricing (s31(2)) and 
thin capitalisation (s31(3)) 

 

• Additional guidance is provided by Practice 2 (thin cap) 
and Practice Note 7 (transfer pricing) as to the practical 
application of s31   



LEGISLATION 

 

With respect to transfer pricing (s31(2)) the 

SARS has adopted the ALP as set out in 

Article 9 of the MTC and the OECD TPG 

(Practice Note 7) 

 



LEGISLATION 

With respect to thin capitalisation (s31(3)) 

the provision is applied to limit the 

deductibility of interest where there is a 

disproportionate ratio between the interest 

bearing financial assistance and  fixed 

capital employed in a company 



LEGISLATION 

• The interest and/or other finance costs 

relating to the amount of the financial 

assistance which is considered  excessive 

shall be disallowed as a deduction. 

 

• Guidance on what the Commissioner 

considers is excessive is provided in 

Practice Note 2 

 



LEGISLATION 

• As a general guide the Commissioner will 
not consider the financial assistance to 
fixed capital ratio excessive where it does 
not exceed 3:1.  

 

• If it exceeds 3:1 then the proportion of 
interest etc. disallowed will be the interest 
etc. on the portion of the financial 
assistance in excess of 3:1  

 



LEGISLATION 

• If a taxpayer can justify a higher level of financial 

assistance than the guideline ratio he may approach 

the Commissioner to exercise his discretion  that the 

ratio is not excessive for the purposes of S31.  

 

• It is acknowledged in Practice Note 2 that a higher 

ratio may be applicable as a result of transactions 

and agreements entered into for commercial and 

economic reasons rather than to obtain tax 

advantages. 



LEGISLATION  
• A key factor of the TP provisions is that only the 

Commissioner may adjust the consideration in 
respect of the transaction to reflect the arm’s 
length price for the goods or services to 
determine the  taxable income of a SA tax 
resident party to the transaction. 

 

• The Commissioner in practice does not make 
downward adjustments (i.e. adjustments to 
reduce taxable income) unless it is as a 
corresponding adjustment under MAP 

 

 



S31 AMENDMENTS 

 • SARS recently amended its TP rules for years of 
assessment commencing on or after 1 April 2012 

 

• Key changes:   

 

– Section 31(3) of the Act has been deleted - the thin 
capitalisation rules have been merged directly into the 
transfer pricing rules contained in section 31(2) . 
Going forward taxpayers will no longer need to 
comply with the 3:1 debt to equity ratio, should rather 
be able to demonstrate that the amount borrowed, is 
what it could and would have borrowed at arm’s 
length. 

 



S31 AMENDMENTS  
• Key changes (continued):   

 

• Taxpayers will be required to return on an arm’s length basis  

• Amended section 31 focuses on cross border transactions, 
operations, schemes, agreements or understandings that have 
been directly or indirectly entered into or effected between or 
undertaken for the benefit of connected persons. Broader test. 

• Taxpayers to ensure that all the terms and conditions of 
transactions entered into with non-resident connected persons 
are at arm’s length 

 

• A new Interpretation Note providing guidance on the practical 
application of the amended section 31 is being finalised. This will 
replace Practice 2 and Practice Note 7 

 

 



INTER REVENUE ASSISTANCE 

- To date the SARS have not formally assisted any other 

Revenue Authorities with implementing TP rules 

- Assistance has been more informal and ad-hoc 

- SARS also provides assistance in the form of supporting 

ATAF technical events through the provision of 

presenters from its TP Unit 

- The interaction of these presenters with delegates from 

other countries, tend to extend beyond the event which 

results in the informal assistance being provided on 

return to the office. 



PRACTICAL CHALLENGES:SARS 

PERSPECTIVE 

Some of the more practical challenges faced by developing 

countries include inter-alia the following: 

 

• Lack of strong legislation and policy around international 
transactions, transfer pricing and thin capitalisation. 

• Lack of resources and expertise to identify and address 
TP risks 

• Lack of local comparables and access to databases 

• The difficulties of the tax administrations inn accessing 
information on the offshore party to the transaction (due 
to treaty network) 

 

 



PRACTICAL CHALLENGES:SARS 

PERSPECTIVE 

Practical challenges continued: 

 

• The political will of capital importing developing 

countries to address transfer pricing matters with 

MNE’s; 

• The ability to cope with the un-cooperativeness of 

MNE’s in providing relevant and timeous information 

and the “power” and access of MNE’s to expert 

advisors etc.   

 

 



DEVELOPING COUNTRY 

CONSIDERATIONS: SARS PERSPECTIVE 

The needs of developing countries with respect to  

transfer pricing lie in the following key areas: 

 

- Development of TP legislation that is  relevant and  

compatible with domestic legislation; 

- Assistance on how to implement such legislation; 

- Education on the principles of application at all stages 

e.g. risk profiling, use of external databases and what to 

do when there are no local comps, dispute  

 resolution etc.; 



DEVELOPING COUNTRY 

CONSIDERATIONS: SARS PERSPECTIVE 

 

- Administrative capacity development e.g. 

enhancing resource capabilities, attraction and 

retention of staff, developing in-house 

capabilities etc.; and   

  

- Guidance on how to set up a TP Unit – 

decentralised vs centralised or combination.  

 



DEVELOPING COUNTRY 

CONSIDERATIONS: SARS PERSPECTIVE 

• Fundamental to assisting developing 

countries to formulate TP legislation must be 

the understanding of the basis of such 

legislation.  

• In SARS experience, whilst developing 

countries accept the validity of the ALP they 

are equally amenable to accepting a simpler 

alternative should one present itself. 



DEVELOPING COUNTRY 

CONSIDERATIONS: SARS PERSPECTIVE 

• The primary concern consistently raised with respect to the 
ALP is the discretionary and judgmental nature of its 
application. 

 

• The fact that TP is not an exact science is problematic for 
developing countries, however that being said it is partly a 
case of “fear of the unknown”.  

 

• Through SARS involvement in TP technical events we have 
seen that where countries have made inroads in building 
experience and becoming more educated in the field of 
transfer pricing, the anxiety around the ALP has  

 reduced.  



Thank You 


